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Page  87.  line  21.  for  "plaintiff"  read  "defendant." 

219.  note  (c)  read  the  second  reference  as  follows  :  — "  S.  C.  (as  Worts  v.  Clyston) 

Cro.  Jac.  350." 
225.  marginal  note,  insert  "  on  his  own  application." 
305.  note  (a),  add  "211." 

329.  last  line  but  four,  for  "plaintiff  in  error  "  read  "plaintiffs  below." 

331.  add  the  following  note  to  line  25.  :  — "  Simpson  v.  Lord  Howderi)  3  Myl.  ^ 

Cr.  97.  is  probably  the  case  alluded  to." 
470.  marginal  note,  last  word  but  one,  for  "  were  "  read  "  was." 
494.  marginal  note,  and  through  the  case  passim,  for  "  23       6.  c.  10."  read 

"  23  if.  6.  c.  9." 

695:  "nUe:}''- 


CASES 


ARGUED  AND  DETERMINED 

IN  THK 

Court  of  QUEEN'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Easter  Term^ 

In  the  Second  Year  of  the  Reign  of  Victoria. 

The  Judges  who  usually  sat  in  Banc  in  this  Term  were, 
Lord  Denman  C.  J.       Patteson  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


MEMORANDA. 

Mr.  Baron  Bolland  having  resigned  his  seat  in  the 
Court  of  Exchequer,  William  Henry  Maule,  of  Lin- 
coln's Inn,  Esquire,  one  of  her  Majesty's  counsel,  was, 
in  last  Hilary  vacation,  appointed  a  Baron  of  that 
Court,  having  first  been  called  to  the  degree  of  the  coif, 
when  he  gave  rings  with  the  motto  "  Suum  cuique." 
He  afterwards  received  the  honour  of  knighthood. 

Vol.  X.  B  In 
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1859.  In  the  same  vacation  William  Goodenough  Hayter,  of 

LincoMs  Inn,  Esquire,  received  a  patent  of  precedence  ; 
and  John  Stuart,  of  Lincoln^s  Inn,  Esquire,  Samuel  Gir- 
dlestone,  of  the  Middle  Temple,  Esquire,  Robert  Vauglian 
Richards,  of  the  Inner  Temple,  Esquire,  and  Griffith 
Richards,  of  the  Inner  Temple,  Esquire,  were  appointed 
her  Majesty's  counsel. 

"Edmund  Henry  Lushington,  Esquire,  her  Majesty's 
coroner  and  attorney  in  this  Court,  died  in  the  same 
vacation,  and,  on  the  18th  Aprils  Peregrine  Dealtry, 
Esquire,  secondary  on  the  Crown  side  of  this  Court, 
having  been  appointed  to  succeed  him,  produced  in 
Court  her  Majesty's  letters  patent  granting  him  the  said 
office,  and  was  thereupon  sworn  in,  and  took  his  seat. 


The  cases  of  this  term  (with  the  exception  of  Stead 
V.  Da*wher)  are  reported  by  Mr.  Adolphus  and  Mr. 
Smirlce,  jointly. 


\ 
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1839. 


The  Queen  against  The  London  and  South-  Tuesday,  . 

April  16th. 

AMPTON  Kailway  Company. 

nHANNELL,  in  Michaelmas  term,  20th  ^November,  The  London 
1857,  obtained  a  rule  nisi  for  a  mandamus  to  the  Railway 

Act(4&5r.4. 

above  company  to  issue  a  warrant  to  summon  a  jury  for  c  ixxxviii.) 

•        1  '  1        liT  provides  that 

the  purpose  of  assessmg  the  sum  to  be  paid  to  Messrs.  all  tenants  from 

Francis  and  Sons  for  the  purchase  of  their  interest  in  shaUcSeUver'up 

premises  taken  by  the  company  under  their  act,  4  &  fhe^com^Tany 

5  W.  4.  c.  Ixxxviii.  (local  and  personal,  public),  and  for  ^^}^^  ^j^P^"*" 

^  ^  *^  ation  of  SIX 

compensation  by  reason  of  such  taking.  calendar 

months  next 

Sect.  47.  of  that  statute  enacts,  that  "  all  tenants  at  after  notice, 

whether  such  ( 

will,  lessees  for  a  year,  tenants  from  year  to  year,  and  notice  be  given 
other  persons  in  possession  of  any  lands  which  shall  be  ^^^the^om-^^ 
intended  to  be  taken  or  used  for  the  purposes  of  this  J^eTenTncy  or 
act,  and  who  shall  have  no  greater  interest  in  the  lands 

°  ther  before  or 

than  as  tenants  at  will,  or  lessees  for  a  year,  or  as  after  the  pur- 
chase of  the 

tenants  from  year  to  year,  shall  respectively  deliver  up  lands  by  the 

company ;  or 

the  possession  of  such  lands  to  the  said  company,  or  to  at  such  time 
such  persons  as  they  shall  appoint  to  take  possession  of  ation  of  the^*^" 
the  same,  at  the  expiration  of  six  calendar  months  next  shaii  1)6^6-^^ 
after  notice  to  that  effect  shall  have  been  given  by  the  ^h^f^^'er^fny 
said  company  to  such  respective  tenants  or  lessees  or  such  tenant 
persons  in  possession,  or  left  upon  the  said  lands,  whe-  quired  to  give 

up  possession 
before  the  ex- 
piration of  his  term  or  interest,the  company  shall  make  compensation  for  the  value  of  his 
unexpired  terra  or  interest.  On  10th  January  the  company  gave  six  months'  notice  under 
the  act  to  a  tenant  from  year  to  year,  whose  holding  began  at  Christmas :  after  the  ex- 
piration of  the  notice,  the  tenant,  who  had  refused  to  quit  without  compensation,  was 
told  by  the  company  that  possession  would  not  be  required  till  Christmas  :  the  company 
did  not  take  a  conveyance  of  the  reversion  till  25th  August. 

Held,  that  the  tenant,  who  voluntarily  continued  to  occupy  as  usual  till  Christmas,  was 
in  the  same  situation  as  if  a  regular  landlord's  notice  had  been  originally  given  to  him,  and 
was  therefore  not  entitled  to  compensation, 

B  2  ther 
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1839.      ther  such  notice  be  given  with  reference  to  the  time  of 
the  commencement  of  such  tenant's  holdin<r  or  not,  and 

The  Queen 

against  whether  such  notice  be  given  before  or  after  the  said 
and  SouTHAMP-  lands  shall  be  purchased  by  the  said  company ;  or  at 
^Companyy  such  time  after  the  expiration  of  six  calendar  months 
from  the  giving  or  leaving  of  such  notice,  as  they  shall 
be  respectively  required,"  &c.  On  refusal,  the  com- 
pany is  authorised  to  issue  a  precept  to  the  sheriff  to 
dehver  possession.  By  sect.  48  it  is  enacted,  that  where 
any  such  tenant  or  lessee  shall  be  required  to  deliver  up 
the  possession  of  lands  so  occupied  by  him  before  the 
expiration  of  his  term  or  interest  therein,  the  company 
shall  make  or  tender  to  him,  before  they  issue  their 
precept  to  the  sheriff  to  give  possession  of  the  lands,  com- 
pensation or  satisfaction  for  the  value  of  his  unexpired 
term  or  interest  therein,  such  compensation,  &c.,  in  case 
of  difference,  to  be  ascertained  by  a  jury  in  the  usual  way. 

It  appeared  by  the  affidavits  in  support  of  the  rule, 
that  Messrs.  Francis,  marble  merchants,  had  been 
tenants,  for  nearly  twenty  years,  of  the  premises  in 
question,  under  a  tenancy  from  year  to  year,  commenc- 
ing at  Christmas;  that  their  landlord  owned  a  large 
estate  in  the  neighbourhood,  including  these  premises, 
chiefly  occupied  by  yearly  tenants,  and  had  never  been 
known  to  remove  a  tenant  who  paid  his  rent  regularly. 
Messrs.  F,  used  the  premises  for  carrying  on  their 
business,  and  had  laid  out  large  sums  in  improving 
them.  On  10th  January  1837  the  secretary  of  the 
company  signed  and  served  the  following  notice  upon 
Messrs.  F,  touching  the  said  premises  :  —  "In  pur- 
suance of  the  provisions  contained  in  an  act  of  parlia- 
ment passed"  4 &  5  W.  4.,  "  entitled  An  Act  for  making 
a  Railway  from  London  to  Southampton^  I  do  hereby,  on 

behalf 
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behalf  of  the  London  and  Southampton  Railway  Com-  1839. 
pany,  give  you  notice  that  all  that  piece  or  parcel  of         ^  ^ 
ground,  and  all  those  several  messuages"  &c.  (de-  against 

The  London" 

scribing  the  property  in  question),  situate  &c.,  distin-  and  Southamp- 

.       ,  n  1  •        TON  Railway 

guished  by  the  No.  6.  in  the  map  &c.,  "  and  now  m  Company, 
your  occupation,  will  be  wanted  and  required  for  the 
purposes  of  the  said  act ;  and  I  hereby,  on  behalf  of  the 
said  company,  give  you  notice  to  deliver  up  the  pos- 
session thereof  to  the  said  company,  or  to  such  persons 
as  they  shall  appoint  to  take  possession  of  the  same,  at 
the  expiration  of  six  calendar  months  next  after  this 
notice ;  and  I  further  give  you  notice  on  behalf  of  the 
said  company,  that  the  said  company  are  willing  to  give 
you  compensation  for  any  unexpired  term  or  interest  you 
may  have  in  the  said  premises  at  the  end  of  six  calendar 
months^from  this  notice;  and  that  if  for  the  space  of 
ten  days  next  after  service  hereof  you  shall  neglect  or 
refuse  to  treat,  or  shall  not  agree  with  the  said  company 
for  the  amount  of  such  compensation,"  (notice  that  in 
that  event  the  company  would  cause  a  jury  to  be  sum- 
moned to  assess  compensation).  After  the  expiration  of 
six  months  from  the  delivery  of  this  notice,  the  secre- 
tary informed  Messrs.  Francis  that  the  company  were 
then  the  landlords  of  the  premises,  and  that  Messrs.  F. 
were  trespassers  on  account  of  their  neglect  to  remove 
pursuant  to  the  notice,  and  demanded  possession,  and 
required  them  to  give  an  immediate  answer  whether 
they  would  remove  or  not.  Messrs.  F,  stated  their 
willingness  to  remove,  on  being  paid  compensation  for 
the  same,  which  the  company  declined  to  do. 

The  affidavits  on  the  part  of  the  company  stated,  that 
at  the  time  of  serving  the  above  notice  on  the  10th  of 
January^  they  and  their  agents  believed  that  the  tenancy 
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1839.      of  Messrs.  Francis  was  a  yearly  tenancy  expiring  at 
""      Michaelmas,  and  they  accordinffly  notified  to  Messrs.  F. 

The  Queen  . 

against  that,  although  they  had  given  a  formal  notice  to  quit  at 
The  London      ,         ,    ^  .  ,      .  i    •  • 

and  SouTHAMP-  the  end  of  six  months,  it  was  not  their  intention  to  dis- 
^(?ompanyy    turb  Messrs.  F.  in  their  possession  until  Michaelmas. 

The  company  became  the  legal  owners  of  the  reversion 
by  a  conveyance  on  25th  August,  On  the  30th  Sep- 
tember possession  was  duly  demanded  on  behalf  of  the 
company ;  but  no  compensation  was  offered,  (although 
negotiations  had  been  and  still  were  pending  between 
the  agents  of  the  parties  on  the  amount  thereof,)  inas- 
much as  the  company  were  advised  that  none  could  of 
right  be  claimed,  if  possession  was  not  demanded  until 
the  regular  expiration  of  the  tenancy.  Messrs.  F,  re- 
fused to  quit  unless  compensation  was  paid.  It  after- 
wards came  to  the  knowledge  of  the  company's  agents 
that  the  tenancy  was  one  that  would  expire  at  Christmas, 
and  not  at  Michaelmas;  whereupon  Messrs.  F.  were 
informed  that  possession  would  not  be  required  until 
Christmas  in  the  same  year.  It  was  further  alleged, 
that  from  the  time  of  the  notice  in  January  1837  until 
the  following  Christmas,  Messrs.  Francis  continued  in 
possession  of  the  premises,  and  carried  on  business 
there  as  usual,  until  they  began  to  remove,  a  few  days 
before  Christmas;  that  such  removal  would  not  have 
occasioned  any  greater  loss  or  inconvenience  to  them 
than  they  would  have  suffered  by  removal  under  any 
other  circumstances ;  and  that  at  the  period  of  their  ap- 
plying to  this  Court  for  a  mandamus  they  had,  in  fact, 
suffered  none  whatever.    In  this  term  (a) 


(a)  Tuesday^  April  16.  Before  Lord  Denman  C.  J.,  Littledale,  Fatte- 
sorif  md  Coleridge  Js, 

Sir 


— ^_^iN  THE  Second  Year  of  VICTORIA.  ^ 

Sir  J,  Campbell,  Attorney-general,  and  Hill,  shewed  1839. 
cause.    Messrs.  Francis  are  not  entitled  to  compens-  ' 

.  .  The  Queen 

ation,  unless  the  mere  expectation  or  renewal  is  a  against 
sufficient  title  to  it.  The  words  of  this  act  are  very  and  Southamp- 
difFerent  from  those  of  the  Himgerford  Market  Act,  in  ^company!^ 
which  the  prospect  of  renewal  has  been  held  to  be 
such  an  interest  as  gave  the  party  a  claim  to  satisfaction. 
Ex  parte  Farlo'w  [a)  and  Rex  v.  The  Hungerford  Market 
Company,  ex  parte  Still  (b).  If  the  company  had  taken 
possession  of  the  premises,  or  the  tenants  had  offered  to 
deliver  them  up  in  Jidi/  at  the  expiration  of  the  notice, 
the  latter  would  have  been  entitled  to  compensation. 
But,  in  fact,  they  were  in  possession,  and  had  suffered 
no  injury  in  their  business  down  to  the  day  of  applying 
for  the  rule.  They  remained  in  possession  until  the 
following  Christmas,  at  which  time  it  is  admitted  that 
an  ordinary  landlord's  notice  would  have  been  sufficient 
to  determine  their  interest.  \_Littledale  J.  Though  al- 
lowed to  remain,  they  might  have  been  turned  out  at 
any  time.  This  liability  may  have  restricted  them  in 
their  business.]  There  is  no  suggestion  of  any  such 
injury  in  the  affidavits.  It  does  not  appear  that  they 
have  even  yet  given  up  or  offered  possession.  They 
cannot  both  enjoy  and  claim  compensation  for  non- 
enjoyment.  The  application  is  to  the  discretion  of  the 
Court,  who  ought  to  be  satisfied  that  some  injury  was 
sustained,  which  might  have  been  estimated  by  a  jury 
at  the  date  of  this  motion,  viz.,  20th  November  1837. 
The  words  of  the  Liverpool  and  Majichester  Railway 
Act  (7  G.  4.  c.  xlix.  local  and  personal,  public)  are 
almost  exactly  like  the  corresponding  ones  of  the  pre- 
sent act,  and  the  mere  hope  of  renewal  has  been  held  to 

(a)  Ad.  341.  (b)  4^,  f  Ad.  592. 
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1839.       be  no  ground  for  compensation  under  that  act;  Rex  v. 
~       The  Liverpool  and  Manchester  Railway  Company  (a). 

The  Queen 
against 

aS^SouTHAMP-  tJ.  Jervis  and  Channell,  contra.  The  company  had  it 
^Company!^  in  their  power  either  to  proceed  as  they  have  done, 
availing  themselves  of  a  notice  given  under  the  au- 
thority of  the  act,  in  vt^hich  case  compensation  is  due ; 
or  to  give  a  regular  notice,  as  landlords,  to  quit  at 
Christmas,  which  has  not  been  done.  As  landlords, 
they  could  not  have  compelled  their  tenants  to  quit  till 
Christmas  1838  ;  the  latter  are  therefore  entitled  to  be 
indemnified  for  the  loss  of  so  much  of  their  unexpired 
term  or  interest.  At  all  events  they  have  a  right  to 
compensation  for  the  period  between  10th  July  and 
Christmas  1837.  They  refused  to  give  up  possession 
after  the  notice  expired,  because  compensation  was  not 
tendered  agreeably  to  sect,  48 ;  and  though  it  is  true 
that  the  company  attempted  to  countermand  their  no- 
tice, and  assumed  the  character  of  landlords  after  they 
had  purchased  the  reversion,  it  has  been  decided  in  Rex 
V.  The  Hungeyford  Market  Company,  ex  parte  Davies  (Z>), 
and  in  a  previous  case  there  mentioned,  that  such  no- 
tice cannot  be  retracted  so  as  to  deprive  the  tenant  of 
his  indemnity,  otherwise  the  tenant  might  be  left  in 
uncertainty,  and  at  the  mercy  of  the  company,  during 
the  whole  number  of  years  allowed  to  them  for  the 
exercise  of  their  compulsory  right. 

Cur,  adv.  vult» 

Lord  Denman  C.  J.  in  the  same  term  ( Wedftesday, 
May  1.)  delivered  judgment  as  follows: 

This  was  a  rule  for  a  mandamus,  on  the  part  of 

(a)  4  J.  ^'  E,  650.  (6)  4  j5.  ^  Ad.  327. 

Messrs. 
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Messrs.  Francis,  to  obtain  compensation  under  the  ^Yili  18S9. 
and  48th  sections  of  stat.  4  &  5      4.  c,  Ixxxviii.  es-   ' 

-r»  M  ^  m         '^^^  Queen 

tablishing  the  Southampton  Railway  Company.     The  against 

f.    ,  .         .        ,  •  11      1  The  London 

language  or  those  sections  is  substantially  the  same  as  and  Southamp- 

that  of  the  act  establishing  the  Liverpool  and  Manchester   ^  compa^yT 

Railway  Company,  and  the  case  of  Hea:  v.  The  Liver- 

pool  and  Manchester  Railway  Company  {a)  is  a  strong 

authority  upon  the  subject.    In  that  case  the  claimants 

held  under  a  lease  for  seven  years,  having  a  reasonable 

expectation  of  renewal,  but  no  covenant  or  agreement 

to  that  effect :  the  company  gave  a  six  months'  notice 

under  the  act,  which  expired  at  the  same  time  as  the 

term  of  seven  years,  and  it  was  held,  that  the  claimants 

had  no  right  to  any  compensation. 

Here  the  claimants  were  tenants  from  year  to  year 
commencing  at  Christmas,  The  company,  in  January 
1837,  gave  a  six  months'  notice  under  the  act,  suppos- 
ing, erroneously,  that  the  claimants  held  from  Michael- 
mas.  On  discovering  the  error,  they  gave  notice  that 
the  premises  would  not  be  wanted  till  Christmas,  The 
claimants  did  not  quit  in  July^  nor  indeed  at  Christmas, 
At  the  time  of  the  notice  in  January,  the  company  had 
not  purchased  the  landlord's  interest,  but  they  did  so 
before  July  {b\  and  before  they  gave  notice  that  the 
premises  were  not  wanted  till  Christmas,  Now,  if  the 
claimants  had  quitted  in  July,  they  would  undoubtedly 
have  been  entitled  to  some  compensation,  but  as  they 
have  chosen  to  hold  over  beyond  Christmas,  at  which 
time  they  might  have  been  compelled  to  quit  by  the 

(a)  AA.  ^  E.  650. 

(6)  It  was  stated  in  argument  that  the  purchase  was  made  between  10th 
January  and  10th  July:  the  conveyance  was  on  25th  August.  The  fact, 
that  the  claimants  had  not  quitted  at  Christmas,  did  not  appear  by  the 
affidavits,  but  was  asserted  in  the  course  of  argument. 

ordinary 
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1839.      ordinary  landlord's  notice  without  compensation,  it  is 
said  that  they  are  not  entitled  to  anything.    On  the 

The  Queen  ^  J  & 

against       other  hand,  it  is  contended  that  the  tenancy  has  never 

The  London  •      i  i 

andSouTHAMp.  been  determined,  because  no  regular  landlord's  notice 

TON  Railway  .  -i         i       '        •         r  ^ 

Company.  was  givcu ;  that  the  Situation  or  the  tenants  was  mate- 
rially altered  by  the  six  months'  notice  given  in  Januari/, 
and  their  possession  rendered  wholly  uncertain  from  day 
to  day  after  the  expiration  of  those  six  months. 

We  cannot  think  that  the  act  bf  parliament  requires 
two  notices  in  the  case  of  a  tenancy  from  year  to  year ; 
but  the  true  construction  is,  that  the  company  might 
either  give  the  ordinary  landlord's  notice  ending  with 
the  current  year  of  the  tenancy,  in  which  case  no  com- 
pensation would  be  due,  or  six  months'  notice  under 
the  act,  to  be  given  at  any  time,  in  which  case  the  tenant 
would  be  entitled  to  compensation  for  the  value  of  the 
term  between  the  expiration  of  the  six  months'  notice 
and  the  time  when  a  regular  landlord's  notice  would 
have  expired.  But  in  order  to  entitle  the  tenant  to 
such  compensation,  the  premises  must  be  given  up.  If, 
as  in  this  case,  the  company  inform  the  tenant  that  he 
may  hold  them  till  the  end  of  the  current  year,  and  he 
chooses  sa  to  do,  the  situation  of  the  parties  is  the  same 
as  if  a  regular  landlord's  notice  had  been  originally 
given,  and  the  tenant  is  entitled  to  no  compensation, 
because  he  has  voluntarily  retained  the  possession. 

It  makes  no  difference  that  the  company  were  not 
landlords  when  they  gave  the  notice  in  January  ;  that 
notice  was  undoubtedly  meant  to  operate  under  the  act, 
and  would  have  done  so  but  for  the  subsequent  conduct 
of  the  parties.  Under  these  circumstances,  we  are  of 
opinion  that  this  rule  must  be  discharged. 

Rule  discharged. 
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Newman  aminst  Bendyshe  and  Metcalfe,  Tuesday, 

^  April  16th. 

Clerk. 

TRESPASS  for  taking  plaintiff's  cart  and  detaining  Where  a  con-  ; 
viction  under 

it  till  payment  of  money.    Plea  (by  statute),  not  sect.  14  of  stat. 

11     4.  & 

guilty.  1  W.  4.  c.  64. 

The  cause  was  tried  at  the  last  Lent  assizes  at  Cam-  of^eer^^^^ 
bridge,  before  Tindal  C.  J.,  and  the  plaintiff  had  a  ver-  f^'.^Prge  the"^ 
diet.    Leave  was  reserved  to  the  defendants  to  move  to  P^^^y  ^"j^, 

oiience  or  keep- 
enter  a  nonsuit,  if  this  Court  should  be  of  opinion  that  ing  his  house 

open  for  the 

the  conviction,  under  which  the  defendants  justified,  was  sale  of  beer, 

_  and  selling 

valid.    Plaintiff  had  been  convicted  under  sect.  14?  ot  beer,  and  suf- 
.    n  ,        ^ .     /  r      .^  11       p  fering  the  same 

Stat.  11  G.  4.  &  1  W,  4.  c.  64.  (for  the  general  sale  ot  to  be  drunk 
beer  &c.),  amended  by  4  &  5  ^.  4.  c.  85. ;  and  the  cart  -^ihrhorett 
was  seized  as  a  distress  for  the  penalty  and  costs.    The  ""lawful 

^  time,  and  con- 

conviction  was  as  follows  :  —  dieted  him  in 

the  penalty  of 

Cambridgeshire ,  to  wit.    Be  it  remembered  that,  on  40s.  as  upon  a 

single  offence : 

&c.,  'Robert  Newman,  of  &c.,  was  duly  convicted  before    Held,  that  the 

T  f.  T-^  11      Tk  n/T      11  r  1        conviction  was 

us  J.  B,  Lsq.  and  the  Kev.  W.  M.,  clerk,  two  of  her  bad,  because  it 

Majesty's  justices  of  the  peace  in  petty  sessions  for  the  Jha!i"one  dis-^ 

division  of  Arrington  in  the  said  county,  for  that  he,  and\h^^tr?s- 

the  said  R,  Newman,  beinff  a  person  licensed  under  the  P^^s  lay  for 

°  levymg  the 

provisions  of  an  act  of  parliament  made  and  passed  penalty  by 

distress. 

1  W,  4.,  entitled  "  An  act  to  permit  the  general  sale  of 
beer  and  cider  by  retail  in  England^^  and  also  under 
the  provisions  of  another  act  of  parliament  made  and 
passed  5  W.^.,  entitled  "An  act"*&c.  (to  amend  the 
preceding  act),  to  sell  beer  by  retail  in  the  house  occu- 
pied by  him  in  the  parish  of  Haslingjield,  and  within 

the 


Be 


NDYSHE. 
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1839.       the  division  &c.,  "  did,  on  Wednesday  the  6th  day  ofJime 
last  &C.5  between  the  hours  of  nine  and  ten  of  the  clock  in 

Newman 

against  the  evening,  keep  open  the  said  house  in  the  said,  parish  of 
Haslingfield  for  the  sale  of  beer,  and  did,  on  the  day  and 
at  the  time  last  aforesaid,  sell  beer^  cmd  suffer  the  same  to 
be  drunk  and  consumed  in  such  house,  such  time  having  been 
declared  to  be  unlav^^ful  by  an  order  of  her  Majesty's  justices 
of  the  peace  for  the  said  county  made  at  a  special  sessions 
holden  for  the  division  of  A.  aforesaid,  on  "  &c.  in  pur- 
suance of  the  said  hereinbefore  mentioned  act  (5  W,  4.), 
by  which  said  order  the  said  justices  did  among  other 
things  fix,  that  the  hour  at  which  houses  and  premises 
licensed  to  sell  beer  under  the  said  last-mentioned  act 
of  parliament  within  the  said  division  of  A,  should  be 
closed  should  for  the  year  then  ensuing  be  the  hour  of 
nine  of  the  clock  in  the  evening,  excepting  in  Jidy, 
August,  and  September,  and  on  Sundays,  "  and  which 
said  order  w^as  not  appealed  against,  and  has  not  been 
altered,  and  is  still  in  force,  and  notice  thereof  had  been 
duly  served  on  the  said  B,  Newman,  previous  to  the 
commission  of  the  said  offence ;  the  said  keeping  open 
the  said  house  for  the  sale  of  beer,  and  selling  beer  and 
suffering  the  same  to  be  drunk  and  consumed  therein  at 
the  time  above  charged  and  specified,  being  contrary  to 
and  in  breach  and  transgression  of  the  conditions  and 
provisions  of  the  license  granted  to  the  said  R.  Newman 
for  the  sale  of  beer  by  retail ;  whereby  the  said  New- 
man has  forfeited  the  sum  of  405.,  this  being  adjudged 
to  be  his  frst  offence  against  the  provisions  of  the  said 
acts  of  parliament  hereinbefore  mentioned,  besides  the 
costs  of  this  conviction,"  which  costs  were  assessed  under 
the  statute  at  IZ.  185.  4t/.    Then  followed  a  distribution 

of 
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of  the  penalty,  and  direction  for  payment  of  costs  to  the 
prosecutor  (a), 

Kelli/  now  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
On  the  trial  seven  objections  were  made  to  the  cou- 

(«)  The  following  are  the  clauses  of  the  acts  under  which  the  conviction 
took  place :  — 

11  4.  and  1  W.  4.  c.  64.  s.  14.  enacts,  "  That  no  person  licensed  to 
sell  beer  by  retail  under  this  act  shall  have  or  keep  his  house  open  for  the 
sale  of  beer,  nor  shall  sell  or  retail  beer,  nor  shall  suffer  any  beer  to  be 
drank  or  consumed  in  or  at  such  house,  at  any  time  before  the  hour  of 
four  of  the  clock  in  the  morning  nor  after  ten  of  the  clock  in  the  even- 
ing of  any  day  in  the  week,  nor  at  any  time  between  the  hours  of  ten  of  the 
clock  in  the  forenoon  and  one  of  the  clock  in  the  afternoon,  nor  at  any 
time  between  the  hours  of  three  and  five  of  the  clock  in  the  afternoon,  on 
any  Sunday"  &c.  (naming  certain  other  days),  "and  if  any  such  person 
shall  keep  his  house  open  for  selling  beer,  or  shall  sell  or  retail  beer,  at 
any  time  after  the  hour  of  ten  of  the  clock  in  the  evening  or  before  the 
hour  of  four  of  the  clock  in  the  morning  of  any  day,  or  between  the  hours 
of"  &c.  "on  any  Sunday  "  &c.  "  such  person  shall  forfeit  the  sura  of  405. 
for  every  offence  j  and  every  separate  sale  shall  be  deemed  a  separate 
offence." 

Stat.  4  &  5  W,  4.  c.  85.  5.  6.  enacts,  "  That  it  shall  be  lawful  for  the 
justices  of  the  peace  of  every  county,  riding,  division,  franchise,  liberty, 
city,  town,  and  place,  in  petty  sessions  assembled,  and  they  are  hereby 
required,  to  fix  once  a  year,  within  thirty  days  after  the  passing  of  this 
act  in  this  year,  and  in  every  future  year,  in  the  counties  of  Middlesex  and 
Surrey  within  the  first  ten  days  of  the  month  of  March^  and  in  every 
county  on  some  day  between  the  20th  day  of  August  and  the  14th  day  of 
September  inclusive,  the  hours  at  which  houses  and  premises  licensed  to 
sell  beer  under  this  act  shall  be  opened  and  closed. 

Sect.  11  enacts,  "  That  all  the  powers,  regulations,  proceedings,  forms, 
penalties,  forfeitures,  and  provisions  contained  in  the  said  recited  act  with 
reference  to  persons  licensed  under  the  said  act,  and  to  the  offences  com- 
mitted by  such  persons  against  the  said  act,  or  against  the  tenor  of- any 
licence  granted  under  the  said  act,  and  also  with  reference  to  the  sureties 
of  such  persons,  and  to  persons  doing  the  things  thereby  prohibited  with- 
out the  licence  required  by  the  said  act,  shall  (except  where  they  are 
altered  by  this  act  or  are  repugnant  thereto)  be  deemed  and  taken  to  be 
applicable  to  all  persons  licensed  under  this  act,  and  to  all  offences  com- 
mitted by  such  persons  of  the  same  description  as  the  offences  mentioned 
in  the  said  act"  &c.,  as  fully  as  if  all  the  said  powers,  penalties,  &c.  had 
been  repeated  and  re-enacted  in  this  act  with  reference  to  persons  licensed 
under  this  act,  &c. 

viction. 


1839. 


Newman 
against 
Bendysiie. 
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1839.       viction.    1.  It  does  not  state  to  whom  the  beer  was 
sold.    This  is  unnecessary.    The  parties  might  not 

Newmak 

against  choose  to  mention  their  names.  Selling  per  se  is 
an  offence;  it  matters  not  to  whom.  In  Newman  v. 
T/ie  Earl  of  HardwicJce  («),  where  the  offence  was 
permitting  beer  to  be  consumed  on  the  premises,  it 
was  not  objected  to  the  conviction  that  the  parties  con- 
suming w^ere  not  named.  2.  The  justices  who  made 
the  order  under  sect.  6  of  4  &  5  4.  c.  85.  are  not 
named.  This  might  be  an  objection  to  the  order  itself; 
but  here  the  order  is  not  disputed,  and  is  stated,  in  the 
conviction,  not  to  have  been  appealed  against.  3.  The 
conviction  states  that  the  house  was  open,  &c.  at  a  time 
"  declared  to  be  unlawful  by  an  order  "  &c.,  and  it  is  ob- 
jected that  the  act  gives  no  power  to  declare  the  illegality. 
The  answer  is  that,  at  all  events,  it  sufficiently  appears 
that  the  order  fixed  the  times  of  opening  and  closing, 
and  a  violation  of  the  order  is  illegal.  The  declaration 
of  illegality  is  at  most  mere  surplusage  (Z>).  4.  The  order 
is  not  said  to  have  been  made  at  the  petty  sessions.  The 
conviction  calls  it  a  special  sessions ;  in  fact  any  session 
is  a  petty  session,  if  it  be  not  a  general  session  ;  Regina 
V.  Rawlins  {c).  5.  The  time  of  keeping  open  house  is 
not  specified  with  precision,  but  is  stated  to  have  been 
"  between  the  hours  of  nine  and  ten"  in  the  evening. 
It  is,  however,  enough  to  shew  that  the  time  was  after 
nine  o'clock.  6.  It  is  objected  that  the  whole  order  of 
justices  should  have  been  set  out ;  but  this  cannot  be 

(a)  ZA.^E.  124. 

(b)  The  form  of  licence  in  the  schedule  of  4  &:  5  W.  4.  c.  85.,  uses  the 
words  "  at  any  time  which  by  any  order  of  the  justices  made  in  pur- 
suance "  &c.  (of  that  act)  "  shall  be  declared  to  be  unlawful." 

(c)  8  C.  §■  P.  439. 

necessary, 


Bendyshe. 
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necessary,  if  the  conviction  shews  so  much  of  it  as  the  1839. 
plaintiff  transgressed.    7.  The  last  objection  is  that  the 

'  ^  Newman 

conviction  includes  three  distinct  offences,  viz.  keeping  ^against 
the  house  open  for  the  sale  of  beer;  selling  beer;  and 
suffering  beer  to  be  drunk  and  consumed  in  the  house ; 
and  that  these  several  offences  should  not  be  included 
in  one  conviction.  But  the  offence  charged  is  sub- 
stantially one  act.  The  several  acts  are  the  con« 
sequences  of  the  first.  The  consumer  buys  at  the 
house  kept  open  for  sale.  Rea:  \,  Salomons  {a\  v^^hich 
may  be  relied  on  by  the  plaintiff,  is  rather  an  authority 
for  the  defendants.  There  the  conviction  charged  the 
"  offence "  of  dealing  in  lottery  tickets  and  registering 
them  without  licence,  which  were  held  to  constitute  two 
offences;  whereas  if  the  reasoning  of  the  plaintiff  is 
good,  there  were  four  offences  charged ;  viz.  keeping  an 
office  for  dealing  in  tickets ;  dealing  in  them ;  keeping 
an  office  for  registering;  and  registering  them.  The 
Court  must  have  treated  the  offences  immediately  con- 
nected with  each  other  as  one ;  viz.,  the  keeping  an  office 
for  doing  a  thing,  and  the  doing  of  it.  [Lord  Denman 
C.  J.  May  not  a  person  keep  his  house  open  without 
selling  ?]  It  is  laid  as  one  act  and  one  offence,  and  a 
single  penalty  only  imposed.  The  statement  is  not 
vitiated  by  introducing  acts  connected  with  and  involved 
in  it.  A  publican  who  suffers  his  beer  to  be  drunk  in, 
his  house  must  of  necessity  keep  it  open,  and  must  have 
supplied  the  beer  which  his  customer  drinks  in  the 
house.  If  he  had  been  alleged  to  have  merely  suffered 
the  beer  to  be  drunk,  it  might  have  been  objected  that 
it  was  drunk  by  his  own  family ;  but  here  the  additional 


(a)  1  T,  R.  249. 


statement 
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1839.  statement  clears  the  charge  of  ambiguity,  and  shews  the 
  act  to  be  illegal.  ILiltledale  J,  Sect.  14?  of  stat.  11  G.  4. 

Newman  t        m  n 

against  &  1  W.  4^,  c.  64;.  imposcs  no  penalty  on  the  offence  of 
hNDYSHE.  g^ffgj,jjjg  to  be  consumed  {a)].  That  rather  helps 
,the  conviction,  by  removing  one  of  the  grounds  of  un- 
certainty. At  all  events,  the  conviction  is  now  aided 
by  sects.  25  and  27,  which  give  the  general  form  pur- 
sued in  this  case,  and  provide  that  want  of  form  shall 
be  no  objection. 

Cur,  adv.  vidt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term  {Saturday  20th  April),  stated  the  judgment  of  the 
Court  that  the  conviction  was  bad,  on  the  ground  relied 
upon  in  the  seventh  objection ;  viz.,  that  it  charged  the 
plaintiff  with  more  than  one  offence  against  the  statute, 
for  which  he  might  have  been  distinctly  convicted. 

Rule  refused. 

(«)  But  see  sects.  13  &l\\5.  of  stat.  11  G.  4.  &  1  W.  4.  c.  64. ;  sects. 
11  and  4  of  stat.  4  &  5  ^T.  4.  c,  85.,  and  the  form  of  license  in  the  sche- 
dule to  that  act. 


.3 
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1839. 


Horner  as:ainst  Keppel.  Wednesday, 

^  April 

DECLARATION  on  a  bill  of  exchange  by  third  I"  an  action  by 
^  indorsee  against 

indorsee  against  acceptor,  averring  notice  to  de-  acceptor,  de- 

..,11.  fendant  pleaded 

fendant  or  the  premises  in  the  declaration,  agreeably  to  that  he  had  no 

the  form  in  the  schedule  Reg,  Gen,  Trin.  1  W,  4-.  (Z>).  indorsement; 

Plea;  that  defendant  had  no  notice  of  the  indorsement  ptl^^^^to 

of  the  bill  before  it  became  due,  nor  did  he,  at  the  time  ^^'y.' 

'  plaintiff  had 

of  the  indorsement,  promise  to  pay  the  amount  accord-  "ot  paid  the 

whole  consider- 
ing to  the  tenor  and  effect  thereof,  nor  did  plaintiff  pay  ation.  The 

,  r  1  refused 

to  his  nidorser  the  wliole  amount  thereof  as  the  con-  to  set  aside  the 
sideration.  Verification.  Special  demurrer.  The  de-  upon^^motion!*^ 
fendant  was  not  under  terms  to  plead  issuably.  plea^fs^dearly 

frivolous,  the 
Court  will  set 

Theobald  moved  for  a  rule  to  shew  cause  why  the  '^^  al- 
though the 

plea  should  not  be  set  aside,  and  the  plaintiff  sign  judg-  defendant  is 

.  If.  under 

ment  as  for  want  of  a  plea.  Tne  want  of  notice  and  of  terms  to  plead 
consideration  are  wholly  immaterial,  and  the  denial  of  ^^-^"^^^^^ 
a  promise  is  no  longer  permitted  by  the  new  rules  of 
pleading.  The  plea,  too,  attempts  to  put  several  facts  in 
issue.  It  is  therefore  clearly  insufficient,  and  ought 
to  be  treated  as  a  nullity.  The  practice  has  not  been 
uniform,  in  cases  where  the  defendant  is  not  under 
terms  to  plead  issuably.  In  Cowper  v.  Jones  (c),  Pat- 
teson  J.  is  stated  to  have  denied  the  authority  of  the 
Court  to  interfere  in  such  cases,  except  under  special 
circumstances.    In  Miley  v.  Walls  {d)  the  Court  of  Ex- 

(a)  See  the  next  two  cases. 

(6)  2B.8S'  Ad.  785.  (c)  4  Bowl.  P.  C.  591 . 

(d)  1  Dowl.  P.  C.  648.    -S".  C.  2  Law  Journ,  170.  (Exch.)  N.  S. 

Vol.  X.  C  chequer 
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chequer  seem,  at  first,  to  have  doubted  whether  a  plea 
of  no  consideration  by  an  acceptor  could  be  treated  as 
a  nullity  ;  but  they  afterwards  set  aside  the  plea  on  the 
ground  of  its  being  false  in  fact.  Sham  pleas  have  often 
been  set  aside  and  judgment  signed  accordingly ;  Rich- 
ley  V.  Proone{a)f  Smith  v.  Hardy  (b)  ;  although  Memig- 
ton  V.  BecJcet  {c)  is  contrary.  So  repugnant  pleas  have 
been  considered  to  be  nullities,  where  the  defendant 
was  under  terms  ;  Serle  v.  Bradshaw  (d).  Bad  pleading 
in  delay  of  justice  has  always  been  treated  as  a  con- 
tempt, and  the  fines  for  it  once  formed  a  source  of 
revenue  to  the  crown  ;  Com,  Dig.,  Prerogative  (D  52.), 
It  is  very  desirable  that  the  Court  should  interfere  in  a 
summary  manner  to  prevent  pleading  for  delay. 

Lord  Denman  C.  J.  I  would  not  willingly  renounce 
any  of  the  jurisdiction  of  this  Court ;  but,  on  the  other 
hand,  we  must  not  enlarge  it,  or  multiply  cases  for  its 
interference.  Where  a  plea  is  clearly  frivolous  on  the 
face  of  it,  that  is  a  good  ground  for  setting  it  aside ;  but 
the  plea  here  is  not  quite  bad  enough  to  warrant  that 
remedy. 

LiTTLEDALE  J.  Where  the  plea  is  contrary  to  a  rule 
of  Court,  or  wholly  inapplicable  to  the  cause  of  action, 
the  Court  will  set  it  aside ;  but  here  the  plea  traverses 
allegations  in  the  declaration,  which  are  found  in  the 
forms  prescribed  by  a  rule  of  the  Court. 

Patteson  J.  If  I,  in  Cowper  v.  Jones  (e),  repudiated 
any  authority  to  treat  a  bad  plea  as  a  nullity,  I  was  wrong, 

(a)  1  ^  §•  C.  28G.  (b)  8  Bing.  435. 

(c)  2  JB:  ^  a  81.  (<Z)  2C.4;  M.  148. 

(e)  ADoiol  P.  a  591. 

Coleridge 


1839. 


Horner, 
against 
Keppel. 
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Coleridge  J.  There  may  be  a  distinction  between 
a  plea  bad  in  law,  and  a  plea  false  in  fact.  Some  of  the 
cases  cited  refer  to  the  latter  fault.  The  present  plea 
is  objected  to  on  the  first  ground,  on  which  we  should 
certainly  be  slow  to  interfere;  though  where  such  pleas 
are  put  in  for  delay  alone,  it  is  to  be  regretted  that  the 
members  of  a  liberal  profession  should  lend  themselves 
to  so  unjust  an  object. 

Rule  refused  [a). 


1839. 

Horner 
against 
Keppel. 


(a)  On  the  last  day  of  this  term,  Theobald  moved  for  a  rule  nisi  that 
judgment  be  given  for  the  plaintiff  on  the  demurrer,  and  founded  his 
application  on  Haioorth  v.  WIdte  (1  Arnold's  Hep.  278.),  where,  in  a 
similar  case,  the  Court  of  Common  Pleas  allowed  the  argument  to  be 
accelerated  in  order  to  defeat  the  attempt  at  delay  on  the  part  of  the  de  - 
fendant. The  Court  refused  the  rule,  but  intimated  their  intention  of 
including  the  case  among  others  which  they  meant  to  set  down  for 
argument  at  an  early  day.  In  Michaelmas  term,  1839,  the  Courts  of 
Common  Pleas  and  Exchequer  set  aside  frivolous  pleas  to  actions  on  bills 
of  exchange,  where  the  defendant  was  not  under  terms ;  Balvianno  v. 
Thompson  (6  New  Ca.  153.),  Bradbury  v.  Emans  (5  M.  ^  W.  595.) 


KnOVvLES  against  BuRWARD.  Wedmsday, 

April  17th. 

^^SSUMPSIT  on  two  bills  of  exchange,  by  second  Action  on  two 
indorsee  against  acceptor.    Account  stated.    Plea,  change  brin- 
to  the  count  on  one  of  the  bills,  that  the  drawer  did  ll'^^or^'^^ll^ 
not,  at  the  time  of  makincr  or  of  accepting  the  said  bilL 

"  i      o  ^   no  consider- 

pay  to  defendant  the  sum  mentioned  in  the  said  bill,  ^^'O"  between 

drawer  and  de- 

as  and  tor  the  consideration  of  defendant's  acceptance  fendant ;  as  to 

the  other,  no 

.J  ,       ,  .  ,       ,  consideration 

paid  by  plamtifF  to  defendant.  The  Court  set  aside  the  pleas,  with  costs,  and  allowed 
plaintiff  to  sign  judgment,  although  defendant  was  not  under  terms(a). 

(a)  See  the  next  case. 

C  2  thereof. 
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thereof.  Verification.  Plea  to  the  count  on  the  second 
bill ;  that  plaintiff  did  not  at  the  time  of  making  or 
accepting  &c.,  pay  to  defendant  the  sum  mentioned  in 
it  as  and  for  the  consideration  of  defendant's  acceptance. 
Verification.    Plea  to  the  last  count,  non  assumpsit. 

HuTYifrey,  in  this  term,  obtained  a  rule  to  shew  cause 
why  the  pleas  pleaded  in  the  cause  should  not  be  set 
aside  with  costs,  and  the  plaintiiF  be  at  liberty  to  sign 
judgment.  An  affidavit  was  put  in  by  the  plaintiff's  at- 
torney, stating  that  there  was  a  valuable  consideration 
for  the  indorsement  to  the  plaintiff,  and  that  he  verily 
believed  the  defendant  had  no  defence,  and  had  pleaded 
for  delay.  On  the  last  day  of  this  term  (Wednesday 
8th  May), 

Edwards  shewed  cause  upon  an  affidavit  stating  that 
defendant  was  not  under  terms  to  plead  issuably ;  that 
the  facts  stated  in  the  two  pleas  as  to  the  bills  were 
true  ;  and  that  Littledale  J.  had  already  refused  to 
make  the  same  order.  He  cited  Homer  v.  Keppel  (a), 
and  contended  that  there  were  three  classes  of  cases 
only  in  which  judgment  may  be  signed  as  for  want  of  a 
plea ;  1st.,  where  the  plea  is  a  sham  plea,  and  proved 
to  be  such  by  affidavit;  2dly,  where  the  plea  is  absurd 
and  impossible  on  the  face  of  it;  Sdly,  where  the  plea 
has  tendered  issues  to  different  jurisdictions ;  and  he 
referred  to  Cowper  v.  Jones  (b)  aud  the  cases  mentioned 
in  the  note  to  Idle  v.  Crutch  (c).  The  pleas  here  are  not 
absurd,  for  if  a  bill  be  an  accommodation  bill,  the  action 

(a)  Ante,  p.  17.  (6)  4  Dowl.  P.  C.  591. 

(c)  1  Chit.  Rep.  524. 

may 


1839. 


Knowles 

against 
Bur  WARD, 
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may  be  defeated  by  shewing  that  the  indorsee  gave  no  1839. 
vaUie  for  it.  ' 

Knowles 

against 

BURWARD, 

Htmfrei/,  contra.  The  doubts  attributed  to  Patte^ 
son  J.  in  Coivper  v.  Jones  {a)  were  disowned  in  Horner 
V.  Keppel  (J)). 

Lord  Denman  C.  J.  In  Horner  v.  Keppel(h)y  the 
defendant  traversed  an  averment  inserted  in  the  decla- 
ration on  the  authority  of  a  rule  of  this  court.  The 
matters  pleaded  here  are  clearly  no  defence.  The  plea 
is  mere  waste  paper. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.,  con- 
curred. 

Rule  absolute. 

id)  A  Dowl  P.C.  591.  (&)  Ante,  p.  17. 


The  following  case  was  decided  at  a  later  period  of  the 
term. 

Blackburn  against  Edwards  and  Venour.  Tuesday, 

°  May  7th. 

DEBT  on  a  common  money  bond  in  the  penal  sum  Debt  on  bond 
n  7T-»i        IIP!         ■^^7        i      ^  against  A.  and 

of  4000/.  Flea,  by  defendant  Edwards^  that  the  B.  Defendant 
plaintiff  ought  not  further  to  maintain  his  action,  because  terms^to^piead^ 

issuably, 

pleaded  that  plaintiff  ought  not  further  to  maintain  his  action,  because  defendants  were  in 
partnership  as  attorneys,  and,  after  the  commencement  of  the  suit,  in  consideration  that 
defendant,  at  the  request  of  plaintiff  and  of  defendant  B.,  would  dissolve  the  partnership, 
plaintiff  agreed  to  forbear  all  further  proceedings  in  the  action  ;  and  the  partnership  was 
dissolved  accordingly.  Plaintiff  signed  judgment  as  for  want  of  a  plea.  On  motion  to 
set  aside  the  judgment,  the  Court  discharged  the  rule  with  costs,  (a) 


(a)  See  the  two  preceding  cases, 

C  3  before 
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1839.      before,  and  at  the  commencement  of  the  suit,  and  at  the 
time  of  making  the  promise  and  agreement  hereinafter 

Blackburn 

against       mentioned,  to  wit,  on  &c.,  the  defendants  carried  on,  in 

Edwards.  ,  .  i         i     i      •  n  •  -w- 

copartnership  together,  the  busmess  ot  attornies  at  Lea- 
mington  Sec,  for  a  certain  time  then  unexpired  ;  and 
thereupon  after  the  commencement  of  this  suit,  to  wit, 
on  &c.,  in  consideration  that  defendant  Edwards,  at  the 
request  of  plaintiff  and  Venour  (the  other  defendant) 
would  dissolve  the  said  copartnership,  the  plaintiff  under- 
took, agreed,  and  promised  to  forbear  all  further  pro- 
ceedings in  tlie  said  action  :  that  defendant  Edwards, 
confiding  in  such  undertaking  &c.,  did  afterwards  dissolve 
the  said  copartnership,  and  the  same  was  accordingly 
then  put  an  end  to  by  and  between  the  defendants. 
Verificatiouo 

The  defendants  being  under  terms  to  plead  is-r 
suably,  the  plaintiff  signed  judgment  as  for  want  of  a 
plea. 

R.  V.  Richards  now  moved  to  set  aside  the  judg- 
ment so  signed. 

Whafeli/  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  plea  was  frivolous,  a  parol  agreement 
being  no  answer  to  an  action  on  a  specialty;  Littler  v. 
Holland  (a),  Brown  v.  Goodma?i  {b).  He  also  cited 
Staples  V.  Holdsworth  (c),  and  note  (1)  to  Fowell  v.  For- 
rest [d).  No  material  issue  could  be  taken  on  this 
plea. 

{a)  3  T.  R.  590.  (b)  3  T.  R.  592.  note  (6). 

(c)  4  New  Ca.  144.  (rf)  2  Wms.  Samid.  47  s. 

'  R.V.  Richards, 


1 
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R.  V.  Richards,  in  reply.    The  plea  does  not  attempt  1839. 
to  deny  the  forfeiture  of  the  bond ;  it  is  merely  in  bar 
of  the  further  maintenance  of  the  action. 


Blackburn 

against 
Edwards. 


Per  Curiam,  {a) 

The  plea  is  clearly  frivolous.  To  be  an  issuable  plea, 
it  must  admit  of  an  issue  being  taken  on  some  material 
fact.    Here  no  such  issue  could  be  taken. 

Rule  discharged  with  costs. 

(a)  Lord  Denman  C,  J.,  Littledale,  Paiteson,  and  Coleridge  Js. 


Barsham  against  Bullock. 


Wednesday^ 
April  17th. 


D 


EBT  for  penalties  against  the  Sheriff  of  Essex,  To  a  penal 

^  "  action  on 

for  causing  plaintiiF,  whom  he  had  arrested  by  32  G.  2.  c.  2S. 


I.  12. 


virtue  of  a  writ  of  capias,  to  be  conveyed  and  carried  against  the 
to  a  public  drinking-house,  without  the  free  and  vo- 
luntary consent  of  the  plaintiff.    Plea  (among  others) 
that  defendant  did  not  cause  plaintiff  to  be  conveyed 


thereupon  [a). 


carrying  a 
party  arrested 
l)y  him  to  a 
tavern,  without 
his  free  and 

or  carried  to  a  public  drinkinor-house  without  his  free  voluntary  con- 

"  sent,  derend- 

and  voluntary  consent,   modo  et  form^  ;   and  issue  ant  pleaded 

that  he  did  not 
carry  the  plain- 
tiff to  a  tavern 
Oil     without  his  free 
and  voluntary 

consent,  mode  et  forma.  Held,  on  issue  Joined  thereon,  that  as  the  plea  admitted  an  arrest 
by  the  defendant,  and  as  the  evidence  shewed  the  arrest  to  have  been  made  by  the  same 
officer  who  carried  the  plaintiff  to  the  tavern,  there  was  no  necessity  for  further  connecting 
defendant  with  the  act  of  the  officer  by  proof  of  the  warrant. 

Quaere,  whether  the  plea  operated  as  a  denial  both  of  the  carrying  to  the  tavern,  and  of 
the  consent ;  or  only  of  the  consent  ? 

While  the  officer  was  illegally  carrying  the  party  to  gaol  within  twenty-four  hours  after 
arrest,  the  prisoner,  to  avoid  being  taken  to  gaol,  consented  to  go  to  a  tavern,  and  there 
draw  up  an  agreement  for  the  purpose  of  getting  discharged :  Held,  that  a  consent  so  ob- 
tained was  not  free  and  voluntary  within  the  statute,  and  that  the  plea  was  properly  nega- 
tived by  the  jury. 

(a)  The  action  was  on  sect.  1  of  32  G.  2.  c.  28.,  which  enacts  "  that 
no  sheriff,  under-sheriff,  bailiff,  serjeant  at  mace,  or  other  officer  or 


minister 
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]  839.         On  the  trial  before  Lord  T>enman  C.  J.  at  the  London 
Barsham     sittings,  after  Hilary  term  1839,  it  appeared  that  the 
against      sheriff's  officer,  who  had  arrested  the  plaintiff,  was 

Bullock. 

illegally  conveying  him  to  gaol  within  twenty-four  hours 
after  the  arrest,  when  the  plaintiff,  in  order  to  avoid 
being  carried  to  gaol,  consented  to  go  to  a  tavern,  and 
there  to  execute  an  agreement  with  his  creditor  for  the 
purpose  of  procuring  his  discharge.  It  was  contended, 
on  the  part  of  defendant,  that  this  was  evidence  of  con- 
sent, and  that,  at  all  events,  the  warrant  should  be  pro- 
duced, in  order  to  fix  the  defendant  with  the  act  of  the 
officer.  The  Lord  Chief  Justice  overruled  the  latter 
objection,  and  told  the  jury  that,  if  the  plaintiff  merely 
preferred  being  taken  to  the  tavern  to  going  to  gaol, 
and  submitted  to  it  as  the  less  evil  of  the  two,  the  plea 
was  not  supported.    The  jury  found  for  the  plaintiff. 

Sir  J.  Campbell^  Attorney-General,  now  moved  for  a 
rule  nisi  to  enter  a  nonsuit  on  the  grounds  relied  upon  at 
the  trial.  The  plea  puts  in  issue  both  the  carrying  to 
the  tavern  and  the  want  of  consent.  The  arrest  is 
indeed  admitted,  but  a  mere  stranger  may  have  con- 
veyed the  plaintiff  to  the  house.    The  warrant  must  be 

minister  whatsoever,  shall  at  any  time  or  times  hereafter  convey  or  carry, 
or  cause  to  be  conveyed  or  carried  any  person  or  persons  by  him  or  them 
arrested,  or  being  in  his  or  their  custody  by  virtue  or  colour  of  any  action, 
writ,  process  or  attachment,  to  any  tavern,  ale-house,  or  other  public 
victualling  or  drinking  house,  or  to  the  private  house  of  any  such  officer 
or  minister,  or  of  any  tenant  or  relation  of  his,  without  the  free  and  volun- 
tary consent  of  the  person  or  persons  so  arrested  or  in  custody ;  "  "  nor 
shall  carry  any  such  person  to  any  gaol  or  prison  within  four  and  twenty 
hours  from  the  time  of  such  arrest,  unless  such  person  or  persons  so  ar- 
rested shall  refuse  to  be  carried  to  some  safe  and  convenient  dwelling- 
house  of  his,  her  or  their  own  nomination  or  appointment"  &c. 
Sect.  12.  imposes  the  penalty,  and  gives  an  action  for  its  recovery. 

produced 
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produced  to  shew  that  this  was  not  the  case  ;   George  v.  1839. 
Perrin(r{a),    Then,  as  to  consent,  the  facts  are  cogent  _ 

*  ^  '  '  '  *  Barsham 

evidence  of  it ;  for  the  plaintiff  went  to  the  tavern  to  against 

Bullock. 

draw  up  an  agreement  for  his  own  discharge,  and  there 
was  no  illegality  in  taking  the  plaintiff  towards  the  gaol. 

Lord  Denman  C.  J.  There  is  no  pretence  for  saying 
that  this  was  a  free  and  voluntary  consent.  It  is  mere 
duress  and  an  abuse  of  office.  The  plaintiff,  finding 
himself  about  to  be  forcibly  carried  to  gaol,  submits  to 
be  conveyed  to  the  tavern  in  preference  to  the  gaol. 
The  jury  found  instantly  that  it  was  not  a  free  and 
voluntary  consent. 

Ltttledale,  Patteson,  and  Coleridge  Js.  con- 
curred. 

As  to  the  other  point. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term,  delivered  judgment  as  follows  :  — 

The  question  in  this  case,  upon  which  we  took  time 
to  consider,  is,  whether  the  defendant,  the  sheriff  of 
Essex,  was  sufficiently  connected  by  the  evidence  with 
the  person  who  did  the  act  complained  of,  without  pro- 
duction of  the  warrant.  The  third  count  of  the  declar- 
ation, on  which  the  question  arises,  charges  the 
defendant  with  having  taken  the  plaintiff,  whom  he  had 
arrested  for  debt,  to  a  drinking-house  without  his  free 


(a)  4  Esp.  63. 


consent. 
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1839.      consent.    The  plea  states  that  the  defendant  did  not 
take  him  to  the  drinking-house  without  his  free  and  vo- 

JBarsham 

against      luntary  consent  in  manner  and  form. 

2^^ow,  assuming  for  the  sake  of  the  argument  that  this 
plea  traverses  as  well  the  fact  of  taking  to  the  drinking- 
house  by  the  defendant,  as  that  it  was  done  without  the 
consent  of  the  plaintiff,  still  it  plainly  admits  that  the 
defendant  arrested  the  plaintiff;  it  adopts  the  act  of  the 
officer  in  arresting  him ;  and  it  was  not  necessary  to 
produce  the  warrant  in  order  to  shew  that  arrest  to  be 
the  act  of  the  defendant.  The  plea  admits  the  officer, 
who  arrested,  to  be  the  agent  of  the  defendant  for  that 
purpose.  Then  the  evidence  shewed  who  that  officer  was, 
and  that  the  same  officer  took  the  plaintiff  to  the  drinking- 
house  ;  and  it  being  admitted  that  he  was  the  agent  of 
the  defendant  for  the  purpose  of  arresting,  it  follows 
that  he  must  be  his  agent  in  all  that  he  does  arising  out 
of  that  arrest. 

In  George  v.  Perring  [a),  which  was  referred  to,  the 
person,  who  did  the  act  complained  of,  was  not  the  officer 
who  arrested,  and  it  was  shewn  that  the  warrant  was 
neither  addressed  to,  nor  handed  over  to,  him. 

We  think  that  the  defendant  was  sufficiently  con- 
nected with  the  act  done,  and  that  no  rule  should  be 
granted. 

Rule  refused,  {b) 

(a)  4  Esp.  63. 

{b)  See  Silk  v.  Humphery,  4  u4.  ^  H.  959. 
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Sutton  and  Others  aminst  Tatham.  Timrsdaij, 

April  18th. 

ASSUMPSIT  for  the  work  and  labour  &c.  of  plain-  A  person  em- 
ploying a 

tiffs  done  and  bestowed  by  them  as  the  brokers  and  broker  to  sell 

shares,  directed 

agents  of  and  for  defendant  on  his  retamer  and  at  his  him,  by  mis- 
request,  and  for  commission  and  reward  due  from  de-  2^50  shares, 
fendant  to  plaintiffs  in  respect  thereof.  Counts  for  money  xhrbrfkef  ^' 
paid,  and  on  an  account  stated.    Plea,  non  assumpsit,  contracted  with 

'  ■  ^         another  broker 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  sittinc:s  on  the  Stock 

Exchange  for 

in  London  after  last  Hilary  term,  the  following  facts  the  sale.  The 

i.-m    shareholder,  on 

appeared  :  —  The  defendant  had  employed  the  plamtiifs  the  next  day, 
as  brokers,  and  had  dealings  with  them  in  stock  and  brok^rofthe 
shares  for  three  or  four  years.  On  May  28th,  1838,  he  l^^ked'i'f  th"^ 
jrave  directions  to  the  plaintiffs  to  sell  for  him  250  ^^rg^^"  co"ld 

o  ^  not  be  made 

shares  in  the  South  Australian  Company.  They  accord-  ^"^f ;  ^'^^ 

broker  an- 

ingly,  on  M73/ 29th,  sold  109  such  shares  to  Wells,  a  swered"No;" 

and  the  share- 

broker,  and  advised  defendant  thereof  by  letter  of  that  holder  then 
day;  and  on  May  30th,  they  sold  Welh  100  more  such  Lave thematter 
shares.    On  the  same  day  the  defendant  came  to  the  the^bestVe^ 
plaintiffs'  counting-house,  and  said  that  there  had  been  ru"ef  of  t^e  ^^'^ 
a  mistake,  and  that  he  had  intended  only  to  sell  fifty  Stock  Ex- 

''  ''  change,brokers, 

shares.    He,  in  fact,  had  not  the  number  sold  by  the  on  sales  of 

this  de- 
plaintiffs.    On  the  following  day,  one  of  the  plaintiffs,  scription,  do 

Mr.  Robert  Sutton^  \md  an  interview  with  the  defendant,  princ^™{and, 

when,  as  was  stated  in  evidence,  the  latter  said  "  he  had  nofp^rJpartd^to 

got  into  a  difficulty."    Sutton  said,  "  it  was  an  unfortu-  comricf  the 

purchaser  buys 

the  requisite  number  of  shares  and  the  vendor  is  bound  to  make  up  the  loss,  if  any,  resultino- 
from  a  difference  in  prices.  The  broker  paid  such  difference,  being  unable  to  complete  hi*s 
contract  and  the  purchaser  having  made  good  the  shares  at  a  loss.  Held,  that  for  the  dif- 
ference so  advanced,  the  shareholder  was  liable  to  the  broker  in  assumpsit  for  money  paid. 

Per  Lord  Denman  C.  J.,  and  Littledale  J.  A  person  who  employs  a  broker  on  the 
Stock  Exchange  impliedly  gives  him  authority  to  act  in  accordance  with  the  rules  there 
established,  though  such  principal  may  himself  be  ignorant  of  the  rules. 

nate 
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1839.  nate  mistake."  Defendant  asked  if  the  bargain  could 
Z  not  be  made  void  ?    Sutton  said  "  No."  Defendant 

Sutton 

against      then  Said  "  he  must  leave  the  matter  in  their  hands  to 

Tatham. 

do  the  best  they  could."    Plaintiffs,  on  the  S  lst,  applied 
to  Wells  to  cancel  the  bargain,  informing  him  of  the 
mistake,  but  he  declined,  saying  it  was  too  late.  The 
Stock  Exchange  is  governed  by  rules  of  a  committee, 
which  are  in  print,  and  one  of  them  is,  that  if  the 
selling  broker  is  not  prepared  to  fulfil  his  contract, 
the  purchaser  may  buy  in  shares  to  make  up  the  defi- 
ciency, and  charge  the  selling  broker  with  any  loss  by 
difference  of  price.    The  reception  of  this  rule  in  evi- 
dence was  objected  to,  but  the  objection  over-ruled. 
If  the  selling  broker  refuses  to  make  up  the  difference, 
he  is  liable  to  be  expelled  the  Stock  Exchange.  Ac- 
cording' to  the  usage,  no  principal  is  named  by  the 
broker  on  either  side.    The  plaintiffs  being  unable  to 
complete  their  contract,  Wells  bought  in  shares,  accord- 
ing to  the  rule,  on  the  best  terms  in  his  power,  and 
there  being  a  loss  on  the  transaction,   the  plaintiffs 
repaid  this,  and  broker's  commission  for  the  purchase, 
to  Wells,  on  his  demand.    The  present  action  was 
brought  to  recover  this  amount,  and  the  plaintiff's 
brokerage  on  the  sale  of  the  shares  to  Wells.    Sir  F. 
PollocJf,  for  the  defendant,  cited  Child  v.  Morley  {a\  as 
shewing  that  a  broker,  having  voluntarily  made  a  pay- 
ment in  obedience  to  the  rules  of  the  Stock  Exchange, 
could  not  hold  his  principal,  a  stranger  to  those  rules, 
responsible  for  the  amount.  Lord  Denman  C.  J.  thought 
that  in  this  case  the  principal  was  answerable,  but,  as 
to  the  loss  on  the  second  purchase,  he  left  it  to  the  jury 
to  say  whether  the  bargain  for  that  purchase  was  made 

(a)  8  T,  R.  610. 

within 
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within  a  reasonable  time  after  the  mistake  was  disco- 
vered ;  intimating  his  own  opinion  that  the  plaintiffs 
were  only  entitled  to  recover  the  commission,  inasmuch 
as  they  did  not  appear  to  have  done  the  best  in  their 
power  for  the  defendant  as  to  the  repurchase.  Verdict 
for  the  plaintiffs  for  521.  55.,  the  amount  of  the  two 
commissions. 

Sir  F.  Pollock  now  moved  for  a  new  trial  on  the 
ground  of  misdirection.  The  defendant  must  lose  the 
commission  on  the  sale  to  Wells,  that  sale  having  been 
the  result  of  his  own  mistake.  But  the  plaintiffs  are 
not  entitled  to  commission  on  the  repurchase,  if,  by 
greater  dihgence,  they  could  have  procured  the  sale  to 
be  cancelled ;  and  at  all  events  they  might  have  left  the 
defendant,  who  was  not  amenable  to  the  rules  of  the 
Stock  Exchange,  to  adjust  it  for  himself.  If  they  have 
thought  proper  to  comply  with  those  rules,  by  which  no 
principals  are  known,  and  brokers  who  have  contracted 
to  sell  must,  under  certain  penalties,  deliver  the  amount 
contracted  for,  the  defendant,  who  is  not  cognisant  of 
the  rules,  ought  not  to  bear  the  consequences  of  such 
compliance.  The  language  of  the  Judges,  particularly 
that  of  Laivrence  J.,  in  Child  v.  Morley  («),  is  strongly 
in  the  defendant's  favour.  [Lord  Denmaii  C.  J.  I  think 
a  person  employing  one  who  is  notoriously  a  broker 
must  be  taken  to  authorise  his  acting  in  obedience  to 
the  rules  of  the  Stock  Exchange.  Patteson  J.  Did  the 
defendant  desire  to  have  the  purchaser's  name  given  to 
him  ?  Lord  Denman  C.  J.  stated  the  evidence  on  this 
point,  as  above]. 


1839. 


Sutton 
against 
Tatham, 


(a)  8  T.  R.  610. 


LiTTLEDALE 


so 
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SuTTOK 

against 
Tatham. 


LiTTLEDALE  J.  C.  A  person  who  employs  a  broker 
must  be  supposed  to  give  him  authority  to  act  as  other 
brokers  do.  It  does  not  matter  whether  or  not  he  him- 
self is  acquainted  with  the  rules  by  which  brokers  are 
governed. 


Patteson  and  Coleridge  Js.  concurred. 


Per  Curiam, 


Rule  refused. 


Friday, 
April  19th. 


Dry  against  Mary  Davy, 


Jurrlntl?'wa?   ^^SUMPSIT  by  the  plaintiff  as  surviving  partner  of 

given  to  the 
firm  of  M.  and 

z>.,  the  actual  have  been  given  to  the  plaintiff  and  Mirfin  in  his  life- 
members  of 

time.    The  defendant  pleaded  non  assumpsit,  and  other 


Charles  Flower  Mirfin,  on  a  guarantee  alleged  to 


which,  at  the 
time,  were  M., 
D.,  and  N. 
"  G.  C,  is  de- 
sirous of  com- 
mencing busi- 
ness in  your 
line,  and  wants 
the  usual  credit 
for  six  months: 
if  you  think 
well  to  supply 
him,  I  will  be 
answerable  for 
the  amount  of 
lOOZ." 

Held,  that 
on  N,  with- 


pleas,  not  material  here.  On  the  trial  before  Lord  Den- 
man  C.  J.  at  the  sittings  in  Middlesex,  after  last  term  it 
appeared  that  the  guarantee  declared  upon  was  given  to 
Miy^M  and  the  plaintiff,  then  carrying  on  business  in 
partnership  as  linen-drapers,  by  the  defendant,  and  was 
as  follows. 

"  Messrs.  Mi-rfin  and  Dry. 
"  Gentlemen.   My  son  Mr.  G.  C.  Davy  of"  &c.  "  is 
desirous  of  commencing  business  in  your  line,  and  wants 

drawing  from 

the  firm  (which  the  usual  credit  for  four  or  six  months.  If  you  think 
well  to  supply  him,  I  will  be  answerable  for  the  amount 
of  100/.    I  am,  &c. 

"  28th  June  1836.  Mary  Davy.'' 


continued 
under  the 
names  of  M. 
and  D.),  the 
guarantee 
ceased;  no 
intention  ap- 
pearing on  the  instrument  that  the  responsibility  should  continue  after  such  change  in  the 
partnership. 

At 
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At  this  time  the  firm  of  Mirfin  and  Dry  consisted  of 
those  persons,  and  a  third  partner  named  Nicol.  Credit 
was  given  to  G.  C  Davy^  as  desired.  Nicol  afterwards 
left  the  firm,  and  Mirjin  and  Dry  continued  the  busi- 
ness. The  goods,  in  respect  of  which  they  now  sought 
to  enforce  the  guarantee,  were  supplied  by  them  to 
G.  C.  T>avy  after  'Nicol  left  the  partnership.  The  Lord 
Chief  Justice  was  of  opinion  that,  on  Nicolas  departure 
from  the  firm,  the  guarantee  was  at  an  end,  and  he 
directed  a  nonsuit,  {a) 

Sir  J.  Campbell^  Attorney-General,  now  moved  for  a 
new  trial.  This  was  a  continuing  guarantee  to  the  firm 
of  Miyjin  and  Dry.  Being  given  to  the  firm,  it  was  not 
extinguished  by  NicoVs  retiring ;  and  he  could  not  be 
joined  as  a  plaintiff,  because  the  credit  was  given  after 
he  withdrew,  and  therefore  he  never  had  a  right  of  action. 
Pease  v.  Hirst  [b)  shews  that  the  guarantee  was  available 
to  the  firm,  notwithstanding  the  departure  of  Nicol, 
Bayley  J.  says  there,  that  "  A  surety  bond  or  instru- 
ment may  be  so  framed  as  to  comprehend  future  as  well 
as  present  partners."  [Lord  Denman  C.  J.  There  the 
instrument  was  a  promissory  note,  payable  to  "  Pease, 
Harrison  and  Co.,  or  order."]  It  certainly  makes  a 
distinction,  that  the  guarantee  there  was  given  by  a 
negotiable  instrument. 

Lord  Denman  C.  J.  The  language  of  Bayley  J.  in 
Pease  v.  Hirst  (b),  makes  it  an  authority  against  these 

(a)  It  was  also  contended  that  the  guarantee,  in  its  terms,  was  not  a 
continuing  one,  to  which  point  Nicholson  v.  Paget,  1  Cro.  ^  M.  48.,  and 
Melville  v.  Hayden,  3  £.  ^  Aid.  593.  f  were  cited, 

(6)  10  B,  ^  a  122. 

plaintiffs. 


1839. 


Dry 
atiainst 
Davy. 
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1839,      plaintiffs.     He  says:  "  Here  by  the  form  of  the  in- 
^      struraent  none  of  the  parties  have  placed  themselves  in 

Dry 

against  the  situation  of  sureties.  They  appear  on  the  face  of 
the  instrument  to  be  principals,  and  not  to  have  con-^ 
fined  their  liability  to  the  then  existing  partners  in  the 
banking-house,  Jbr  the  note  is  ynade  payable  to  them  or 
order"  And,  consequently,  after  a  change  in  the  firm, 
it  was  held  that  the  original  payees  might  sue  upon  the 
note  (which  had  not  been  indorsed)  for  the  benefit  of 
the  new  partners.  Here  the  instrument  was  of  a  totally 
different  description,  and  the  change  of  partnership  made 
an  end  of  the  guarantee. 

LiTTLEDALE  J.  The  circumstance  of  a  particular 
person  being  in  the  firm,  may  be  the  inducement  for 
giving  and  continuing  the  guarantee :  and  there  is 
nothing  in  the  instrument  in  question  to  shew  that  that 
was  not  the  case  here. 

Patteson  J.  concurred. 

Coleridge  J.  Either  the  guarantee  was  at  an  end, 
or  Nicol  should  have  joined  in  the  action. 

Rule  refused. 


Thursday,  TOMES  V.  HaWKES. 

Jpril  19th. 

Where  a  verdict  rpHIS  cause  beiuff  called  on  at  the  last  Northampton 

for  the  plaintiff    J.  ^  ^  _  ^  ^ 

is  taken  by  con-         assizes,  was  referred  to  a  barrister.    A  verdict  was 

sent  at  Nisi 

Prius,  subject  taken  for  the  plaintiff,  and  the  referee  was  to  hear  the 
the^eferee'^may  evidence  and  give  his  certificate.  The  counsel  for  both 
verdict  shd^be  P^i^ties  consented  at  the  trial,  but  no  order  of  nisi  prius 

entered  for  the 

defendant,  although  no  express  authority  to  enter  a  verdict  be  given  ;  and  the  certificate 
may  be  given  after  the  assizes  are  over. 

was 
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was  drawn  up,  nor  was  any  rule  obtained.  The  referee 
proceeded  to  hear  the  evidence  on  the  same  day,  but  no 
certificate  was  given  until  after  the  assizes,  when  the 
referee  certified  that  "  a  verdict  ought  to  be  entered  for 
the  defendant."  A  verdict  for  the  defendant  was  ac- 
cordingly entered  on  the  postea. 

Humfrey  now  moved  for  a  rule  to  shew  cause  why 
the  certificate  should  not  be  set  aside.  The  referee  had 
no  power  to  direct  a  verdict  to  be  entered  for  the  de- 
fendant. A  verdict  can  be  given  only  by  a  jury,  or  by 
a  power  expressly  created  by  rule  of  court  or  order  of 
nisi  prius.  Here  there  was  a  mere  parol  submission, 
and  no  authority  appears  to  have  been  given  to  enter  a 
verdict  for  the  defendant.  Where  certificates  are  given, 
that  is  invariably  done  during  the  assizes :  here  the 
assizes  had  been  over  some  time. 


33 


1839. 

Tomes 
against 
Hawkes. 


Lord  Denman  C.  J.  In  admitting  that  the  verdict 
may  be  altered  by  a  certificate  during  the  assizes,  you 
admit  too  much  for  your  argument ;  for  in  no  case  is 
the  same  jury  ever  called  upon  to  sanction  the  finding 
under  the  certificate.  It  is  the  consent  of  the  parties 
alone  that  can  supersede  the  finding  of  the  jury.  By 
such  consent  the  finding  in  the  certificate  becomes  the 
finding  of  the  jury. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Coleridge  J.  This  is,  in  fact,  a  motion  to  set  aside 
the  verdict,  disguised  under  the  form  of  a  motion  to  set 
aside  the  certificate. 

Rule  refused  (a), 

(a)  See  Ifonlan  v.  Brett,  2  A.  ^  E.  344. :  Hay  ward  v.  Phillips,  6  A.  ^ 
E.  119. :  Price  v.  Popkin,  p.  139.  post. 

Vol.  X.  D 


34- 

1839. 


CASES  IN  EASTER  TERM 


Apnifsd,  The  Queen  against  Wickham. 

Indictment       TERROR  on  a  iudojment  of  the  Central  Criminal 

stated  that  de-     JZd  ^ 

fendant  falsely  Court.    The  defendant  was  convicted  and  received 

pretended  to  .  t 

ir.  that  he,  de-  judgment  on  an  indictment,  the  material  parts  of  which 

fendant,  was  a 

captain  in  the     are  as  lollOWS. 

Col^anfs  ser.  "  The  jurors"  &c.,  «  That  Edward  WicMam,  late  of" 
vice,  and  "  that  ^      "being  an  evil-disposed  person,  and  contriving 

a  certain  pro-      ^    '  o  I  r  '  & 

missoryriote      ^^^j  intending  to  cheat  and  defraud  one  William  Walker 

which  he,"  the  ° 

defendant,        of  his  monies,  on  "  &c.,     with  force  and  arms  at "  &c., 

*'  then  and 

there  produced  unlawfully  did  falsely  pretend  to  the  said  William 

to"  W.,  "pur-  Walker  that  he,  the  said  E.  W.,  was  a  captain  in  the 

made  for  the  service  of  the  East  India  Company,  and  that  a  certain 

^urTof^^U"^^  promissory  note  which  he  the  said  E,  W.  then  and 

(not  saying  by  ^q^q  produced  and  delivered   to  the   said  William 

whom  it  pur- 

ported  to  be  Walker,  purporting  to  be  made  for  the  payment  of  the 
otherwise  de-     sum  of  21/.,  was  a  good  and  valuable  Security  for  the 

scribing  it),  was 

a  good  and  sum  of  21/.,  by  means  of  which  said  false  pretences  the 
^itjJ^forViT"  said  E.  W,  did  then  and  there  unlawfully,  knowingly 
^le7ences'he^  designedly,  fraudulently  obtain  of  and  from  the 

said  William  Walker  eight  pieces  of  the  current  gold 
fendant  was  not  coin  of  this  realm  called  sovereigns"  &c.  "of  the 

a  captain  in  the  ° 

Company's  ser-  monies  of  the  Said  William  Walker,  with  intent  to  cheat 

vice,  and 

whereas  the      and  defraud  him  thereof:  whereas  the  said  E,  W.  was 

said  promissory  .     .      ,  .         ^  i      -n        r    7  • 

note  which  he    not  a  Captain  in  the  service  oi  the  East  India  Company, 

then  and  there 

produced  and  delivered  to  W.  "  was  not  a  good  and  valuable  security  for  the  sum  of  21/., 
or  for  any  other  sum."    Verdict,  Guilty. 

Held,  on  writ  of  error,  that  the  indictment  did  not  sufficiently  describe  the  note,  or  shew 
how  it  was  wanting  in  value ;  and  that  a  conviction  could  not  be  supported  on  the  repre- 
sentation as  to  the  defendant's  character,  because  the  false  pretences  were  so  connected  on 
the  record,  that  one  could  not  be  separated  from  the  other. 

Judgment  for  the  crown  reversed. 

and 


obtained  &c. 
Whereas  de 
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and  whereas  the  said  promissory  note  which  he  the  said  1839. 
E,  W,  then  and  there  produced  and  delivered  to  the  ' 

The  Queen 

said  William  Walker  was  not  a  good  and  valuable  secu-  against 

WiCKHAM. 

rity  for  the  sum  of  211.,  or  lor  any  other  sum  or  money 
whatsoever,  against  the  form  of  the  statute  "  &c.,  "  and 
against  the  peace  "  &c. 

The  errors  specially  assigned  were,  that,  in  the  in- 
dictment, the  alleged  misdemeanors  are  uncertainly  and 
too  generally  alleged :  that  no  false  token  is  specified : 
that  the  defendant  is  not  alleged  to  have  known  that 
the  promissory  note  was  not  a  valuable  security  for 
21/.  or  any  other  sum;  that  the  indictment  charges  as 
misdemeanors  acts  and  statements  not  in  themselves  , 
misdemeanors  or  indictable  offences  ;  and  that  the  judg- 
ment is  contrary  to  law,  and  not  to  be  pronounced  or 
set  for  or  upon  such  matters  as  in  the  indictment  are 
supposed. 

Price  for  the  defendant.  The  indictment  is  bad,  be- 
cause the  alleged  means  of  deception  consist  in  the 
defendant's  bare  assertion.  It  is  not  shewn  that  he 
supported  that  assertion  by  reference  to  any  token,  or  to 
any  other  extrinsic  source  of  credit.  The  late  act,  7  & 
8  G,  4.  c.  27.5  has  repealed  stat.  S3  H.  8.  c.  1.,  which  pu- 
nished the  obtaining  of  money  or  goods  by  false  tokens 
or  letters  ;  but  in  construing  the  act  now  in  force,  stat. 
7  &  8  G.  4.  c.  29.  5.  53.,  the  statute  in  pari  materia  of 
3S  U.S.  may  reasonably  be  looked  to,  as  it  was  in  cases 
under  stat.  30  G.  2.  c.  24.  5. 1.:  Rea^  v.  Mason  (a),  Young 
v.  The  King  [h).  The  object  of  the  present  act,  though 
its  words  are  large  ("any  false  pretence")  was  not  to 


(a)  2  T.  R.  581. 

D  2 


{b)  3  T.  B,  98. 

introduce 
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The  QuEEK 

against 

WlCKHAM. 


introduce  a  new  law  as  to  the  nature  of  the  offence,  but 
to  obviate  difficulties  arising  in  practice  from  the  subtle 
distinction  between  larceny  and  fraud.  Now  the  statute 
of  H.  8,  specifies,  as  the  means  of  deception,  "  privy 
tokens,  and  counterfeit  letters  in  other  men's  names.'' 
In  both  those  instances  something  more  than  the  credit 
of  the  defendant  himself  was  held  out;  the  name  or 
sanction  of  a  third  person  was  introduced.  At  common 
law,  the  understanding  as  to  this  offence  was  similar. 
The  Latin  word  "  praetensum  "  shews  that  the  party  de- 
ceiving was  supposed  to  use  some  thing  or  person  as  the 
medium  of  deception.  And  this  agrees  with  the  opinion 
which  has  always  prevailed,  that  the  fraud,  to  constitute 
an  indictable  offence,  must  be  such  an  artful  device  as 
will  impose  upon  a  man  of  ordinary  caution.  [Lord 
Denman  C.  J.  I  never  could  see  why  that  should  be. 
Suppose  a  man  has  just  art  enough  to  impose  upon  a 
very  simple  person,  and  defraud  him,  how  is  it  to  be 
determined  whether  the  degree  of  fraud  is  such  as  shall 
amount  to  a  misdemeanor  ?  Who  is  to  give  the  mea- 
sure ?]  The  law  prescribes  it.  Lord  Kenyon,  in  Young 
V.  The  King  [a)  admits  that  such  a  question  may  arise, 
observing,  "  It  seems  difficult  to  draw  the  line,  and  to 
say  to  what  cases  this  statute  shall  extend;  and  there- 
fore we  must  see  whether  each  particular  case,  as  it 
arises,  comes  within  it."  Passing  what  is  termed  a 
"  flash  note,"  would  not  be  a  false  pretence.  In  Regina 
V.  Jones  {b\  where  the  defendant  was  indicted  for  having 
obtained  money  by  pretending  to  be  sent  for  20/.  for 
the  use  of  J.  S.,  Holt  C.  J.  said,  "  It  is  no  crime  unless 
he  came  with  false  tokens.    Shall  we  indict  a  man  for 


(a)  3  T.  R,  98. 


(b)  2  Ld.  Ray,  1013. 


making 
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making  a  fool  of  another?    Let  him  bring  his  action."  1839. 
[Lord  Denman  C.  J.    Why  is  it  the  prosecutor's  folly  ^ 
more  than  the  defendant's  fraud  ?    This  point  is  some-  ^against 
times  put  as  if  a  lie  were  something  laudable.  There 
•are  indeed  cases  where  the  pretence  is  so  very  foolish 
that  it  is  difficult  to  say  that  an  imposition  is  prac- 
tised ;  but  still,  who  is  to  give  the  measure  ?]    In  Rex 
V.  Lara  (a),  the  defendant  was  indicted  for  obtaining 
lottery  tickets  by  falsely  pretending  fliat  he  wished  to 
purchase   and   was  ready  to  pay   for  them,   that  a 
check  which  he  produced,  signed  with  his  name,  was  a 
good  check,  and  that  he  had  money  at  a  banker's  to 
pay  it.    Lord  Kenyan  said,     The  case  of  The  King  v. 
Wheatly  [b)  seems  to  have  clearly  established  the  true 
boundary  between  those  frauds  that  are,  and  those  that 
are  not  indictable  at  common  law.     Mr.  J.  Denison 
there  said  there  must  either  be  a  false  token  or  a  con- 
spiracy.   And  Mr.  J.  Wilmot  mentioned  a  case  where 
an  indictment  for  sellin<2:  a  sack  of  corn  which  the  de- 
fendant  falsely  affirmed  to  contain  a  Winchester  bushel 
was  quashed.  Now,  in  this  case  where  is  the  false  token, 
or  what  was  used  by  the  defendant  to  gain  credit  be- 
yond his  own  assertion  ?  He  sat  down  and  drew  a  check 
on  a  banker ;  but  it  would  be  ridiculous  to  call  that  a 
false  token ;  that  left  his  credit  just  where  it  was  before. 
What  the  defendant  did  was  immoral  and  highly  re- 
prehensible :  but  as  he  used  no  false  token  to  ac- 
complish his  deceit,  the  judgment  must  be  arrested." 
Grose  J.  said,  "  In  this  case,  in  order  to  make  it  some- 
thing more  than  a  bare  naked  lie,  it  is  said  that  the 
defendant  used  a  false  token,  for  that  he  gave  a  cheque 


{a)  6  T.  R.565.  (6)  2  Burr.  1125. 

D  3  on 
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1839.       on  his  banker:  but  that  was  only  adding  another  lie.'* 
'       [Lord  Denman  C.  J.    How  many  lies  are  necessary  to 

The  Queen  *^  ^  _ 

against  make  a  false  pretence  ?J  Something  ought  to  be  pro- 
duced to  second  the  false  representation  ;  and  accord- 
ingly Lawrence  J.  says  in  Rex  v.  Lara  "  It  is  ad- 
mitted that  a  mere  false  assertion  unaccompanied  by  a 
recommendation  is  not  indictable,  and  I  think  there  is 
nothing  in  this  case  beyond  the  defendant's  own  false 
assertion."  Ther^  must,  therefore,  to  support  such  an 
indictment,  be  either  a  conspiracy,  or  else  some  false 
token,  or  use  made  of  a  third  person's  credit,  to  second 
the  false  pretence.  And  Recc  v.  Wheatly  {h)  shews 
that  this  is  the  law,  in  the  case  of  frauds  upon  in- 
dividuals. \_Coleridge  J.  In  Rex  v.  Baimard  (c)  the 
defendant  was  indicted  for  obtaining  goods  by  pre- 
tending that  he  was  an  under-graduate  of  Oxford; 
evidence  was  given  that  he  went  to  the  prosecutor's 
shop  wearing  a  commoner's  cap  and  gown;  and  BoU 
land  B.  held  that  this  alone  Would  have  been  proof  from 
which  a  jury  might  infer  the  pretending  to  be  a  mem- 
ber of  the  University ;  and  that  such  pretence  would 
satisfy  the  statute  :  he  referred  also  to  cases  "  in 
which  offering  in  payment  the  notes  of  a  bank  which 
has  failed,  knowing  them  to  be  so,  has  been  held  to 
be  a  false  pretence,  without  any  words  being  used." 
Suppose,  in  the  present  case,  the  defendant  had  not 
stated  that  he  was  an  officer,  but  merely  appeared 
in  uniform.]  Perhaps  that  might  have  made  some 
difference.  But  at  all  events,  if  persons  trust  to  a 
simple  assertion,  they  cannot  indict,  but  must  be  left 
to  a  civil  remedy.    As  to  a  check  or  note,  in  giving 

(a)  6  T.  R.  565.  (6)  2  Burr.  1125. 

(c)  7  Car.  ^  P.  784. 

those 
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those  a  third  person  is  brought  on  the  scene;  but  18S9. 
where  a  promissory  note  is  mven,  if  it  be  the  party's  ' 

^  \  .  _  The  Queen 

own,  he  adds  nothing  to  his  other  representations,  but  against 

11-  TT  II-  WlCKHAM. 

his  own  undertaking  to  pay.  He  merely  obtams  a  loan. 
So  in  jRea:  v.  Codrmgto?i  {a)  where  the  defendant  sold  a 
reversionary  interest,  representing  that  he  was  entitled 
to  it,  and  executed  an  assignment  with  a  covenant  for 
title,  Littledale  J.  held  that  no  indictment  for  false  pre- 
tences lay.  The  alleged  fraud  here  rests  in  mere  assertion. 
[Lord  Denman  C.  J.  Where  the  defendant  names  a 
third  person,  the  pretence  still  rests  only  in  his  asser- 
tion. Coleridge  J.  mentioned  Rex  v.  Airey  (^)].  That 
was  a  fraud  committed  by  a  common  carrier,  and  might 
turn  on  circumstances  peculiar  to  such  a  case.  Rex  v. 
Villeneuve  (c),  which  is  cited  by  Buller  J.  in  Young  v. 
The  King  (d)  (but  not  separately  reported),  may  be  re- 
lied upon  for  the  Crown;  but  there  a  third  person, 
known  by  name  to  the  prosecutor,  was  introduced;  and 
the  soundness  of  the  decision  may  be  doubted. 

But,  further,  the  allegations  respecting  the  note  are 
too  loose.  It  has  been  usual,  where  the  alleged  false 
pretence  has  consisted  in  delivering  a  note  which  proved 
useless,  to  state  the  purport  of  the  note,  and  then  to 
shew  by  evidence  that  a  note  of  that  purport  was  un- 
available ;  and  if  the  evidence  in  this  respect  has  fallen 
short,  the  indictment  has  failed;  Rex  \,  Flint  [e\  Rex 
V.  Spencer  {g).  Here  no  description  of  the  note  is  given : 
the  record  does  not  shew  who  was  the  maker,  nor  when 
the  note  was  payable.  Something  should  have  been 
stated,  at  least  to  identify  it ;  and  the  indictment  ought 

(a)  1  Car.  ^  P.  661.  (6)  2  East,  30. 

(c)  3  T.  R.  104,  (d)  3  T.  R.  98. 

(e)  Russ.     %.  460.  (g)  3  Car.  8^  P.  420. 

D  4?  to 
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1839.      to  have  shewn  how  the  note  proved  not  to  be  a  valuable 
The  Queen    security.    It  may  have  been  a  forgery,  or  invalid  for 
against       want  of  a  stamp.    And  the  record  ought  to  shew  that 

"WiCKHAM.  ^  ^ 

the  defendant  knew  the  instrument  to  be  worthless.  It 
may  have  been  a  note  drawn  by  himself,  and  then,  so 
far  as  it  was  a  token,  it  was  a  true  one.  At  any  rate 
the  false  token  or  pretence  must,  on  an  indictment,  be 
fully  stated,  and  specially  negatived;  Rea:  v.  Munoz  (a), 
Rea;  v.  Perrott  (b) :  as  Bayley  J.  says  in  the  latter  case, 
"  the  whole  assertion  which  induces  the  party  to  part 
with  his  money  must  be  stated."  \The  Court  called 
upon  Sir  F,  Pollock,  for  the  Crown,  to  answer  these 
latter  objections.] 

Sir  jP.  Pollock^  contra.  The  defendant's  knowledge 
is  certainly  not  alleged,  except  by  the  words  "  falsely  " 
and  "  fraudulently,"  which  are  not  sufficient :  and  the 
note  is  not  set  out  so  as  to  identify  it.  But  the  false 
pretence  of  being  a  Captain  in  the  East  India  Com- 
pany's service  is  properly  stated  and  negatived,  and 
bears  out  the  conviction.  [Lord  Denman  C.J.  One 
pretence  might  have  been  unavailing  without  the  other.] 
The  words  of  the  indictment  are,  "  by  means  of  which 
said  false  pretences  the  said  Edward  Wiclcham  did  then 
and  there  unlawfully"  &c.  "obtain."  Now  the  crime, 
as  charged,  being  made  up  of  two  false  pretences,  it 
must  be  presumed  that  a  Judge  would  tell  the  jury  that 
one  of  them  was  so  laid  as  not  to  call  for  an  answer. 
[Lord  Denman  C.  J.  Can  we  presume  that  on  a  writ 
of  error  ?  On  a  special  verdict  it  might  have  been  stated 
that  the  jury  convicted  as  to  one  pretence,  but  nega- 


(a)  2  Stra,  1127. 


(6)  2  Jf,     iJ.  379. 
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tived  the  other].  In  Rex  v.  Story  (a),  it  was  held  that 
an  indictment  for  false  pretences  lay  against  a  person 
who  had  tendered  a  money  order,  and  by  his  conduct 
represented  himself  to  be  the  person  appointed  in  it  to 
receive  the  money,  though  the  order  was  genuine,  and 
he  made  no  verbal  statement.  \_Coleridge  J.  There  the 
only  false  pretence  alleged  in  the  indictment  was  the 
assumption  of  the  character,  and  the  money  was  obtained 
by  that.] 

Lord  Denman  C.  J.  The  indictment  here  omits  to 
say  in  what  respect  the  note  was  not  valuable.  It  may 
have  been  for  want  of  a  stamp,  or  from  other  causes. 
We  do  not  mean  to  throw  any  doubt  on  the  late 
decisions,  and  there  is  much  of  the  argument  for  the 
defendant  below  in  which  we  do  not  concur.  But  the 
pretences  stated  on  this  indictment  must  be  taken  to- 
gether, and  the  falsification,  as  to  that  part  which  relates 
to  the  note,  is  not  sufficient.  The  judgment  must 
therefore  be  reversed. 

LiTTLEDALE  J.  coucurred. 

Patteson  J.  I  do  not  know  that  I  should  have 
gone  the  whole  length  of  reversing  this  judgment  if  the 
note  had  appeared  to  be  that  of  another  person;  but, 
consistently  with  this  indictment,  the  note  may  have 
been  the  defendant's  own,  and  then  the  pretences  are  so 
connected  together  that  we  cannot  separate  them. 

Coleridge  J.  concurred. 

Judgment  reversed. 

(a)  Russ.  ^Ry.Sli 
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against 
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Friday, 
April  26th. 


Plaintiffs  en- 
tered into  an 
agreement  with 
C.  to  supply 
him  with  a  cer- 
tain quantity  of 
slate  immedi- 
ately ;  with  a 
certain  other 
quantity 
monthly,  at  a 
fixed  price;  and 
with  any  fur- 
ther quantity, 
monthly,  that 
C.  might  re- 
quire.    C  en- 
gaged to  re- 
ceive the  slate, 
not  exceeding 
200  tons  per 
month ;  and 
the  agreement 
was  to  be  in 
force  till  1st 
January,  1838. 
Held,  that 
plaintiffs  might 
sue  the  admi- 
nistrator of  C. 
for  refusing  to 
receive  slate 
sent,  in  pur- 
suance of  the 
contract,  after 
C's  death  and 
before  the  1st 
January,  1838. 


Wentworth  and  Another  against  Cock,  Ad- 
ministrator of  S.  Cock. 

^CTION  of  assumpsit  commenced  16th  June  \  837 » 
The  declaration  stated  an  agreement  in  October 
1836  between  plaintiffs  and  intestate,  that  plaintiffs 
should  supply  to  intestate-  a  certain  quantity  of  slate 
block  monthly,  to  be  delivered  in  London  at  a  specified 
price;  that  they  should  also  supply  to  him,  immediately, 
from  100  to  130  tons  of  blocks  at  the  same  price  but  of 
different  dimensions,  and  any  further  quantity,  monthly, 
that  the  intestate  might  require.  The  intestate  engaged 
to  receive  any  quantity  of  the  above-mentioned  blocks 
not  exceeding  200  tons  per  month.  The  plaintiffs, 
during  their  contract  with  the  intestate,  were  not  to 
supply  any  other  person  with  blocks  of  the  same  de- 
scription, except  for  use  in  the  plaintiffs'  neighbour- 
hood ;  and  the  contract  was»  to  be  in  force  till  1st 
January  1838  unless  cancelled  by  mutual  consent:  the 
terms  of  payment  to  be  by  bill  at  four  months,  and 
discount  for  ready  money.  The  declaration  averred 
mutual  promises,  and  the  readiness  of  plaintiffs  to 
supply  the  intestate  during  his  life,  and  the  defendant, 
administrator  as  aforesaid,  since  intestate's  death,  with 
blocks  of  the  description  and  at  the  price  agreed 
upon;  and  that  plaintiffs,  after  the  decease  of  intes- 
tate, had  sent  to  London  divers  tons  of  such  blocks 
in  pursuance  of  the  agreement,  and  were  ready  and 
offered  to  deliver  them  to  defendant  as  in  the  agree- 
ment mentioned,  and  were  ready  and  willing  to  pre- 
pare 
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pare  and  deliver  the  residue;  but  that  defendant  did  1839. 
not  nor  would  accept  the  slate  blocks  so  sent  to  Lon- 

Wentworth 

don  and  offered  to  him,  or  any  part  thereof,  nor  pay  against 

Cock. 

to  plaintiffs  the  price  thereof,  though  often  requested ; 
whereby  plaintiffs  lost  the  benefit  of  the  agreement. 
Plea,  that  after  making  the  agreement  and  promise, 
and  before  any  breach  thereof,  by  the  intestate,  he  died. 
Verification. 

Demurrer  and  joinder. 

Warrerii  for  the  plaintiffs.  The  question  is,  whether 
this  is  a  personal  contract  which  expired  with  the  in- 
testate, or  one  which  is  obligatory  on  his  represent- 
atives. There  is  a  distinction  in  this  respect  between 
acts  which  do,  and  acts  which  do  not,  require  the  per- 
sonal skill  of  the  party  in  order  to  execute  them.  It  is 
only  in  the  former  class  of  cases  that  the  contract  is 
held  to  be  extinguished  by  the  death  of  the  contract- 
ing party.  There  are  cases  in  which  contracts  even 
of  a  personal  nature  have  been  adjudged  to  be  obli- 
gatory on  the  executor.  Thus  an  action  lies  against 
an  executor  on  an  obligation  or  covenant  to  instruct 
an  apprentice  in  his  trade,  "  though  it  sounds  as  a  per- 
sonal act;"  Com.  Dig.,  Administration  (Bl4.),  referring 
to  Walker  v.  Hull  {a),  where  it  was  said  by  the  Court, 
on  a  motion  to  arrest  judgment,  that  the  master's  co- 
venant obliged  his  executors  also,  "  and  they  ought  to 
see  the  apprentice  taught  his  trade,  and  if  they  are 
not  of  the  same  trade,  they  ought  to  assign  him  to 
another  who  is  of  the  trade,  so  that  he  may  be  taught 
according  to  the  covenant."     This  is  a  far  stronger 

(a)  1  Lev.  177. 

case 
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1839.  case  than  the  present.  The  same  principle,  viz.,  that 
,  '  an  executor  is  liable  on  his  testator's  promise,  not  only 

Wentworth 

against  to  pay  a  debt  certain,  but  also  to  do  a  collateral  act 
which  is  uncertam,  and  rests  only  m  damages,  is  laid 
down  in  Com.  Dig.  (under  the  head  just  cited) ;  Sanders 
V.  Esterby  {a\  Berisford  v.  Woodroffilo)^  and  in  Skep- 
pard's  Touchstone,  482.  In  Hyde  v.  The  Dean  and 
Canons  of  Windsor  [c)  it  is  said  ''a  covenant  lies  against 
an  executor  in  every  case,  although  he  be  not  named  : 
unless  it  be  such  a  covenant  as  is  to  be  performed  by 
the  person  of  the  testator,  which  they  cannot  perform." 
In  all  these  cases,  the  executor  is  liable  though  not 
named ;  Hambly  v,  Trott  (c?),  Hyde  v.  Skinner  [e).  A 
building  contract  survives  the  death  of  the  parties ;  per 
Coke  C.  J.  in  Quick  v.  Ludborrow  [g).  The  distinction 
between  the  contracts  of  the  testator  which  are  extin- 
guished by  his  death,  and  those  which  are  not,  is  well 
put  in  Pothier  on  Obligations  (h),  part  3.  ch.  7.  art.  3. 
"  II  y  a  aussi  quelques  dettes  qui  s'eteignent  par  la  mort 
du  debiteur.  Telles  sont  celles  qui  ont  pour  objet 
quelque  fait  personnel  au  debiteur.  .  .  .  Hors  le 
cas  des  faits  personnels,  celui  qui  a  promis  de  faire 
quelque  chose,  et  qui  est  mort  sans  I'avoir  fait,  quoiqu'il 
n'ait  pas  ete  mis  en  demeure  de  le  faire,  transmet  son 
obligation  a  ses  heritiers,  qui  sont  obliges  de  faire  ce 
que  le  defunt  s'etoit  oblige  de  faire."  The  same  prin- 
ciple is  adopted  by  Cod,  Justiiiian.  Lib.  S.,  tit.' '61.  De 
contrahenda  et  committenda  stipulatione ;  s.  15.  "Si 

(a)  Cro.  Jac.  417. 

(6)  Cro.  Jac.  404.    S.  C,  as  Befesford  v.  Goodrouse,  1  Roll.  Rep.  4.33. 
(more  fully). 

(c)  Cro.  Eliz.  552.    ■  {d)  Cowp.371. 

(e)  2  P.  Will.  197.  (g)  3  Bulstr.  30. 

(h)  Traites,  ^c.  ds  Droit  Civil,  tbm.  i.  p.  343.  ed.  2.  4to. 

quis 
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quis  spoponderit,"  &c.    The  general  rule  is  thus  laid  1839. 
down  in  3  Bac.  Ab.SSS.,  Executors  and  Administrators  (P) 

Wentworth 

(7th  ed.) :     It  is  clearly  agreed,  that  executors  and  against 

Cock. 

administrators,  standing  in  the  place  of  those  whom 
they  represent,  shall  be  answerable  for  all  their  debts, 
covenants,  &c.  as  far  as  they  have  assets,  and  that  the 
testator's  covenants  shall  extend  to  them,  though  not 
expressly  mentioned."  In  Siboni  v.  Kirkman  {a)  Parke 
B.  says,  "  Executors  are  responsible  on  all  the  con- 
tracts of  the  testator  broken  in  his  lifetime,  and  there 
is  only  one  exception  with  regard  to  their  liability  for 
contracts  broken  after  his  death;  that  is  this,- that  they 
are  not  liable  in  those  cases  where  personal  skill  or 
taste  is  required."  The  principles  now  relied  upon  are 
recognised  in  Marshall  v.  Broadhurst  (b)  and  Corner  v. 
Shew  (c) . 

Godson,  contra.  This  is  a  personal  contract.  The 
intestate  was  required  not  merely  to  pay  money,  but  to 
exercise  a  discretion  as  to  the  quantity  required.  The 
decision  in  Marshall  v.  Broadhurst  (b)  shews  that  execu- 
tors may  enforce  a  building  contract ;  but  it  does  not 
follow  that  they  are  liable  upon  one.  Corner  v.  Shew{c) 
proves  that  such  a  contract  does  not  devolve  on  the 
executor.  Robson  v.  Drummond  (d)  shews  that  even  a 
contract  to  job  a  carriage  is  a  personal  one,  and  is 
confined  to  the  original  parties  to  it.  [Patteson  J.  In 
that  case  there  was  an  attempt  to  assign  a  contract, 
and  to  enforce  it  in  the  name  of  the  assignee.  There 
was,  indeed,  a  case  at  Liverpool  where  a  contract  to 


(a)  1  M.  Sj-W.  419. 
(c)  3  M.  ^  jr.  350. 


(b)  1  C.  8f  J,  403."  S.  C.  I  Tyr.  348. 
(d)  2  ^.  ^  Ad.  303. 

build 
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1839.  build  a  lighthouse  was  held  to  be  personal;  but  that 
„  ■  was  on  the  ground  of  its  beinff  a  matter  of  personal  skill 

VVENTWORTH  o  y 

against       and  science.] 

Cock. 

Lord  Denman  C.  J.  There  is  nothing  in  the  de- 
fence. The  contract  leaves  no  option  to  the  intestate 
of  refusing  to  take  the  slate  delivered  monthly  in  certain 
quantities  and  at  fixed  prices,  or  the  quantity  to  be  de- 
livered immediately.  As  to  the  further  quantity  to  be 
delivered  if  required,  the  defendant  will  probably  not 
now  require  it.  This  is  the  only  part  of  the  con- 
tract on  which  the  intestate  could  have  exercised  any 
choice.  It  is  like  any  ordinary  case  of  goods  ordered 
by  a  testator,  which  the  executor  must  receive  and  pay 
for. 

LiTTLEDALE  J.  No  doubt  the  personal  representa- 
tives are  bound,  although  not  named ;  and  they  are 
bound  to  pay  damages  out  of  the  assets,  if  they  do  not 
take  the  contract  upon  themselves. 

Patteson  J.  concurred. 

Coleridge  J.  If  the  contract  had  been  merely  to 
supply  what  the  intestate  might  require,  a  different 
question  would  have  arisen.* 

Judgment  for  the  plaintiffs. 
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1839. 


Turner  against  Rookes.  Friday, 

j^pril  26th. 

ASSUMPSIT  for  work  and  labour  &c.  as  a  solicitor  ;  If  a  husband, 
1       -Tki         living  separate 

lor  money  paid  ;  and  on  an  account  stated.  Plea,  from  his  wife, 
non  assumpsit.  On  the  trial  before  Maiile  B.,  at  the  her  a^main"^ 
last  Sprint  assizes  at  Taunton^  the  facts  appeared  to  be  t^^^^nce,  uses 

o  '  rr  such  violence 

as  follows :  —  The  defendant  and  his  wife  had  been  towards  her 

that  she  is 

separated  for  seven  years,  she  living  upon  a  maintenance  obliged  to  ex- 
hibit articles  of 

of  112/.  per  annum,  which  the  defendant  had  secured  to  the  peace 

1        111      rT->i  c  •        T  1  against  him, 

her  by  deed.     1  he  cause  or  separation  did  not  appear,  she  may  em- 
At  the  Bath  quarter  sessions,  A-pril^  1838,  she  exhibited  ney^for  th"r" 
articles  of  the  peace  against  the  defendant,  charffing  him  P"^pose  at  his 

o  '  o    D  expense. 

with  having  used  threats  and  personal  violence  towards     And  if  such 

*=•  ^  attorney  sues 

her,  of  which  evidence  was  given  at  the  present  trial,  the  husband  for 

his  costs,  the 

The  defendant  was  bound  in  recognizances  to  keep  the  Court  will  not 
peace  ;  and  the  plaintiff,  who  had  acted  in  the  proceed-  or  not  the  wife 
ing  as  Mrs.  Rookes's  attorney,  brought  this  action  for  the  paid  thenrTout 
amount  of  his  bill  of  costs.    The  defendant's  counsel  tenatfc^with- 
objected  that,  on  this  case,  it  did  not  appear  that  the  thg^hulbfnd 
wife  had  any  implied  authority  from  the  husband  to 
contract  the  debt ;  and  he  contended  that  the  plaintiff 
should  be  nonsuited.    The  learned  Judge  refused  to 
nonsuit,  and  stated  his  opinion  to  be,  that  if  the  wife  had 
such  reason  to  apprehend  violence  as  made  it  necessary 
for  her  to  exhibit  articles  of  the  peace,  she  was  au- 
thorised to  employ  an  attorney  for  that  purpose :  and 
in  summing  up  he  left  it  to  the  jury  to  consider,  first, 
whether  Mrs.  Rookes  had  reasonable  ground  for  seeking 
protection  by  articles  of  the  peace ;  and,  secondly, 
whether  she  had  sufficient  pecuniary  means  of  obtaining 

such 
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1839.       such  protection  without  resorting  to  her  husband.  The 
jury  found  a  verdict  for  the  plaintiff. 

Turner       *'     *^  ^ 


against 

ROOKES. 


Crowder,  on  a  former  day  of  the  term  [a),  moved  for 
a  new  trial  on  the  ground  of  misdirection.  Assuming 
that  articles  of  the  peace  were  necessary  for  the  wife's 
protection,  it  ought  to  have  been  shewn  that  the  separ- 
ation between   these  parties  had  resulted  from  the 
husband's  misconduct,  or  had  taken  place  under  such 
other  circumstances  as  would  legally  authorise  her  to 
contract  debts  with  which  he  should  be  chargeable. 
Mainwaring  v.  Leslie  {b)  and  Hindley  v.  The  Marquis  of 
Westmeath  [c)  sHew  the  rule  on  this  subject  where  the 
wife  has  become  indebted  for  goods,  and  this  case  falls 
within  the  same  principle.    The  jury's  attention  was  not 
called  to  the  necessity  of  proof  respecting  the  circum- 
stances of  the  separation.    And  the  learned  Judge  left 
a  question  of  law  to  them,  in  asking  them  whether  the 
wife  had  reasonable  ground  for  exhibiting  articles  of  the 
peace.    And  further,  in  putting  the  question,  whether 
she  had  means  of  obtaining  protection  without  resorting 
to  her  husband,  he  should  have  pointed  out  to  the  jury 
that  she  had  a  maintenance  allowed,  and  should  at  least 
have  given  them  some  rule  by  which  to  decide  whether 
it  was  or  was  not  sufficient  for  such  a  purpose  as  this. 
[Lord  Denman  C.  J.    I  do  not  see  that  the  separate 
maintenance  has  any  thing  to  do  with  the  question. 
She  has  that  for  other  purposes :  this  cannot  have  been 
contemplated  in  making  the  allowance.    The  defendant 

(a)  April  19th.    Before  Lord  Denman  C.  J.,  Littledale^  Patteson,  and 
Coleridge  Js. 

(b)  M.     M.  18.  (c)  6B.^  C.  200. 


was 
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was  bound  to  protect  her,  I  should  think,  though  they      1839.  . 
were  living  apart.    Littledale  J.  I  think  so  too.]  " 

*='     ^  J  URNER 

against 

ROOKES. 

The  Court  took  time  to  confer  with  Maule  B. 

Cur,  adv.  vulf. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  On  referring  to  the  notes  of  the  evidence, 
there  appears  sufficient  to  shew  that  the  wife  was  in 
personal  danger  which  warranted  her  exhibiting  articles 
of  the  peace.  Then  the  question  is,  whether  the  de- 
fendant was  liable  for  the  costs,  it  appearing  that  he 
allowed  his  wife  a  separate  maintenance.  There  was 
some  discussion  as  to  the  sufficiency  of  the  allowance, 
but  we  need  not  go  into  that.  The  defendant  was 
proved  to  have  himself  committed  violence  against  his 
wife,  and  he  cannot  avail  himself  of  the  maintenance  to 
exempt  him  from  the  charges  incurred  by  his  own 
violent  conduct.    There  will  therefore  be  no  rule. 

Rule  refused  {a), 

(a)  See  Gnndell  v.  Godmondy  5  A.  ^  E.  755. 
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1839. 


Friday, 
Jpril  26th. 


By  articles 
under  seal,  A. 
agreed  to  sell 
and  B.  to  pur- 
chase certain 
premises.  B. 
therein  cove- 
nanted to  pay, 
on  or  before  a 
fixed  day,  as  the 
consideration 
of  such  sale  and 
purchase,  a 
certain  sum, 
with  interest  to 
the  time  of  the 
completion  of 
the  purchase, 
A.  allowing 
thereout  the 
same  rate  of 
interest  for  so 
much  of  the 
money  as  might 
be  paid  in  the 
meanwhile ; 
and  B.  agreed 
to  pay  for  the 
conveyance  and 
the  stamp. 

Held,  that 
the  conveyance 
was  not  a  con- 
dition prece- 
dent to,  or 
concurrent 
with,  the  pay- 
ment, and  that 
A.  might  there- 
fore sue  for  the 
purchase- 
money  and  in- 
terest, without 
previously 
tendering  a 
conveyance. 


Mattock,  Executor  of  Southwood,  against 

KiNGLAKE. 

JJEBT  by  the  plaintiff  as  executor  of  one  Southwood, 
The  declaration  stated  that  defendant  was  seised 
in  fee  of  certain  premises  by  virtue  of  a  bargain  and  sale 
enrolled,  dated  19th  February  1822,  by  which  the 
Bishop  of  Winchester  had  bargained  and  sold  the  same 
to  Southwood  in  fee  to  such  uses  as  he  [Southwood)  by 
deed  or  instrument  in  writing,  with  or  without  power 
of  revocation  and  new  appointment,  sealed  and  de- 
livered by  him  in  the  presence  of,  and  attested  by,  one 
or  more  credible  witness,  should  from  time  to  time,  or 
at  any  time,  appoint  of  and  concerning  the  same ;  and 
in  default  of  such  appointment  to  the  use  of  defendant 
in  fee,  in  trust  for  Southwood,  his  heirs  and  assigns  for 
ever.  That,  defendant  being  so  seised,  it  was  afterwards 
agreed  by  and  between  Southwood  and  defendant,  at 
defendant's  request,  that  Southwood  should  convey  to 
defendant  all  his  estate  and  interest  in  the  premises ; 
that  thereupon  by  articles  of  agreement,  sealed  and  de- 
livered by  Southwood  in  the  presence  of  a  credible 
witness,  and  made  between  Southwood  and  defendant, 
Southwood  agreed  to  sell  and  defendant  to  purchase  the 
said  premises  for  the  sum  thereinafter  mentioned ;  and  de- 
fendant thereby,  for  himself  and  his  heirs,  covenanted  with 
Southwood,  his  heirs  and  assigns,  to  pay  to  him  or  them, 
on  or  before  19th  February  1825,  as  the  consideration 
for  such  sale  and  purchase,  the  sum  of  1 1,206/.,  with 
interest  at  5  per  cent.,  payable  half  yearly,  to  the  time  of 
the  completion  of  the  purchase ^  Southwood  allowing  thereout 
-  the 
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the  same  rate  of  interest  for  so  much  of  the  purchjlse-  1839. 
money  as  had  been,  or  might  be,  paid  to  him  in  the   

Mattock 

meanwhile;  and  defendant  thereby  also  agreed  to  pay  against 
for  the  conveyance  and  stamp  duty.  Averment,  that 
Southwood,  in  his  lifetime,  was  always  ready  and  willing 
to  perform  his  part  of  the  agreement,  and  did  in  fact 
offer  to  execute  a  conveyance  to  defendant  of  all  his 
estate  and  interest  in  the  premises,  whereof  defendant 
had  notice ;  and  that  defendant  had  been  ever  since  the 
agreement  in  possession  of  all  the  premises,  and  in  re- 
ceipt of  the  profits  to  his  own  use;  yet  defendant  did 
not,  nor  would,  pay  or  cause  to  be  paid  to  Southwood,  in 
his  lifetime,  the  said  sum  and  interest  for  the  same  on 
or  before  the  said  19th  Fehruary  1825,  although  the  pur- 
chase, by  and  through  the  default  of  defendant,  had  not 
been  completed  before  that  day;  and  although  South" 
wood  was  living  on  and  after  that  day ;  nor  had  defend- 
ant, since  the  death  of  Southwood,  paid  the  same  to 
plaintiff,  executor  as  aforesaid ;  but  on  the  contrary,  a 
large  sum,  to  wit  &c.  for  principal  and  interest,  parcel 
of  the  above  sum,  was  still  due  and  unpaid,  the  rest 
having  been  satisfied ;  whereby  an  action  accrued,  &c. 

Plea:  that  Southwood  did  not  at  any  time  tender  to 
defendant  any  conveyance  of  the  premises  so  agreed  to 
be  sold  by  him  to  defendant,  or  of  any  part  thereof. 
Verification.    General  demurrer  and  joinder. 

Bere,  in  support  of  the  demurrer.  There  is  no  ob- 
ligation on  the  part  of  the  vendor  to  tender  a  convey- 
ance, where  the  expence  of  it  and  thre  stamp  duty  are  to 
be  paid  by  the  purchaser.  It  is  the  purchaser's  duty  to 
prepare  and  tender  it,  even  where  the  contract  of  sale  is 

E  2  silent 
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1839.      silent  as  to  the  expence ;   1  Sugd,  Vendors  ^c,  ch.4. 

sec.  4.  (a\  where  the  authorities  are  collected.  In 

Mattock 

against  Price  V.  Williams  (b),  sl  lessee,  suing  the  party  who 
had  contracted  to  let,  and  who  was  to  pay  for  the 
lease,  was  held  not  bound  to  aver  a  tender.  Indeed,  it 
is  not  clear  that  the  vendor  can  recover  the  costs  of  the 
conveyance,  if  he  incurs  them  without  the  direction  of 
the  vendee.  At  all  events,  the  tender  of  a  conveyance  is 
not  a  condition  precedent,  where  a  time  is  fixed  for  pay- 
ment of  the  purchase-money,  and  none  for  making  the 
conveyance.  Pordage  v.  Cole  {c)  is  directly  in  point, 
and  is  not  distinguishable  from  the  present  case.  The 
rules  for  ascertaining  the  dependence  or  independence 
of  covenants  in  a  contract  are  all  to  be  found  in  the 
note  (4.)  (d)  of  Mr.  Serjt.  Williams  on  that  case.  The 
fact,  that  the  defendant  is  admitted  on  the  record  to  be 
already  seised  in  fee  of  the  legal  estate,  is  alone  enough  to 
obviate  the  necessity  of  a  tender,  or,  indeed,  of  any  con- 
veyance at  all.  The  articles  of  agreement,  executed  in  the 
manner  set  forth,  operated  as  an  execution  of  the  power 
reserved  to  Southijoood ;  so  that  the  whole  estate  and  in- 
terest, legal  and  equitable,  was  already  in  the  defendant. 

Mannings  contra.  Although  it  is  alleged  in  the  de- 
claration that  the  defendant  was  seised  in  fee  in  trust 
for  Soutlmood^  yet  the  declaration  also  sets  out  the  con- 
veyance under  which  the  defendant  is  supposed  to  have 
become  seised,  and  that  conveyance  is  an  indenture  of 
bargain  and  sale,  by  which  the  premises  were  conveyed 
to  Soutkwood  and  his  heirs,  to  uses  to  be  thereafter 

(a)  §  55,  et  seq.  P.  374  &c.  10th  ed.      (&)  i  M.  ^  W.  6. 

{c)  \  Saund.  ^\9.  ^  {d)  1  Wms.  Saund.  320. 


appointed. 
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appointed.    A  bargain  and  sale  would  at  common  law  1839. 
pass  no  estate  to  the  bargainee-  but  in  respect  of  the 

^  n  1  Mattock 

consideration  they  would  create  a  use,  and,  from  the  againsc 

.  .        King  LAKE. 

moment  of  the  execution  of  the  mdenture  of  bargam 
and  sale,  the  bargainor  would  stand  seised  to  the  use  of 
the  bargainee.  That  use  is  now  executed  in  the  bar- 
gainee by  the  Statute  of  Uses ;  but  after  the  statute  has 
once  operated  to  transfer  the  seisin,  it  can  go  no  further, 
and  all  subsequent  uses  are  void  at  law,  and  are  merely 
cognizable  as  trusts.  Here,  therefore,  the  use  appointed 
to  the  defendant  by  Southwood,  by  the  articles  of  agree- 
ment, took  effect  only  as  a  trust,  not  executed  by  the 
Statute  of  Uses. 

But  supposing  the  legal  estate  to  have  been  vested  in 
the  defendant,  there  was  an  equitable  interest  in  South- 
"doood,  which  was  the  proper  subject  of  a  conveyance.  It 
is  true  that  for  some  purposes  a  bare  contract  is  said 
to  be  an  equitable  conveyance ;  but  it  cannot  be  con- 
tended that  a  simple  contract  between  a  cestui  que 
trust  and  his  trustee,  accompanied  with  merely  such 
formalities  as  will  satisfy  the  Statute  of  Frauds,  will 
enure  as  a  perfect  conveyance.  It  was  never  supposed 
that  a  mere  contract  of  sale  between  trustee  and  cestui 
que  trust  required  the  ad  valorem  duty  of  a  convey- 
ance ;  yet,  according  to  the  doctrine  contended  for  on 
the  other  side,  the  contract,  followed  by  the  fact  of  pay- 
ment of  the  purchase-money  on  the  appointed  day, 
would  complete  the  defendant's  legal  and  equitable  title, 
it  was  never  in  contemplation  that  the  defendant  should 
rest  satisfied  with  such  an  inferential  conveyance ;  this 
is  evident  from  the  stipulation  respecting  the  costs  of  the 
conveyance  and  the  stamp  duty;  which  stipulation  would 
of  itself  be  sufficient  to  entitle  the  defendant  to  call  for  a 
conveyance,  even  if  the  contract  itself  had  conferred  an 

E  3  unex- 
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1839.  unexceptionable  title.  As  to  the  argument  drawn  from 
the  fixed  day  of  payment,  it  is  not  denied  that  parties 

Mattock  J         f  J 

against  niay  Contract  for  a  conveyance  to  be  executed  on  one 
day,  and  the  purchase-money  paid  on  a  precedent  day ; 
but  the  courts  will  not  put  such  an  interpretation  upon 
a  contract,  unless  the  intention  is  plain.  In  Pordage  v. 
Cole  (a),  the  words  "  the  money  to  be  paid  before  Mid- 
summer,  1 668,"  stand  unconnected  with  any  mention  of 
conveyance  or  consideration.  Here  several  expressions 
indicate  an  intention  to  make  the  conveyance  and  the 
payment  concurrent  and  mutually  dependent  acts.  The 
11,206/.,  or  the  balance,  is  to  be  paid  on  the  19th 
Tehruary  1825,  "as  the  consideration  of  such  sale." 
Now,  though  the  words  "  shall  give  "  "  775/.  for  all 
his  lands  "  occur  in  Pordage  v.  Cole  (a),  yet  the  words 
relied  upon  in  that  case  (viz.  "  the  money  to  be  paid 
before  Midsummer,  1688"),  as  making  the  engagement 
to  pay  unconditional,  occur  in  a  different  part  of  the 
deed.  Again,  interest  is  to  be  paid  with  the  principal 
"  to  the  time  of  the  completion  of  the  purchase."  Now 
the  purchase  (which  means  the  acquisition  of  the  land 
by  the  vendee),  cannot  be  said  to  be  complete  until 
the  land  is  conveyed.  Unless,  therefore,  the  two  acts 
were  intended  to  be  concurrent,  the  purchase-money 
might  be  paid  in  February  1823;  and  if,  by  death  or 
incapacity  of  parties,  the  conveyance  was  delayed  till 
1833,  the  defendant  might  be  called  upon  for  ten  years* 
interest  on  money  which  he  had  paid,  and  of  which 
Southwood  was,  in  respect  of  the  same  period,  receiving 
interest  from  other  sources.  The  circumstance  of  the 
provision  for  payment  of  the  expenses  of  conveyance 
being  coupled  with  stipulation  for  paying  the  money  and 

(a)  1  Saund.  319. 

completing 
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completing  the  purchase,  is  a  further  proof  that  the  1839. 
conveyance  and  payment  of  the  purchase-money  were  ^^^^^^^ 
to  be  contemporary.   A  bill  in  equity  for  a  specific  per-  against 

KiNQLAKE. 

formance  lies  as  well  for  vendor  as  vendee ;  Gibson 
V.  Pattersoji  («),  Baxter  v.  Lems  (h) ;  yet  such  a  bill 
would  be  absurd  if  the  vendor  might,  at  law,  recover 
the  amount  of  the  purchase-money,  although  he  had 
not  conveyed,  for  the  jurisdiction  of  equity  proceeds  on 
the  ground  that  the  plaintiff  has  no  adequate  remedy 
at  law.  If  a  vendee  fail  to  pay  the  purchase-money 
on  the  stipulated  day,  the  vendor  may  file  a  bill  for  a 
specific  performance,  or  he  may  sue  at  law  for  the 
damage  which  he  has  sustained  by  reason  of  the  breach 
of  covenant,  or  of  promise,  on  the  part  of  the  vendee ; 
but  if  he  choose  to  sue  at  law  in  a  form  of  action  in 
which  he  seeks  to  recover  the  price  of  the  property 
sold,  he  must  actually  execute  a  conveyance,  and  tender 
it  to  the  vendee;  Standley  v.  Hemmington  (c).  Heard  v. 
Wadham  (d),  Goodisson  v.  Nunn  (<?),  Glazebrookw.  Wood- 
raw  (g),  Pinclce  v.  Curteis  (h). 

Lord  Denman  C.  J.  None  of  the  circumstances 
relied  upon  by  Mr.  Manning  are  sufficient  to  shew  that 
the  acts  of  payment  and  conveyance  here  were  to  be 
concurrent,  or  to  distinguish  this  case  from  Pordage  v. 
Cole  (i)  and  the  authorities  cited  in  the  note  to  it.  If, 
as  is  contended  on  the  part  of  the  plaintiff,  the  legal 
and  equitable  estates  are  now  united  in  the  defendant, 
he  requires  no  remedy  against  the  plaintiff  which  he 
has  not  already  in  his  own  hands.    If  not,  we  cannot 

(a)  1  ^iA;.  12..  (b)  Forrest,  61. 

(c)  6  Taunt.  561.  (d)  1  East,  619. 

(e)  4  T.  R.  761.  (g)  8  T.  R.  366. 

(h)  4Bro.  C.  a  332.  (i)  1  Saund.  319. 
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1839.  help  him  to  a  remedy  which  he  has  not  secured  for 
*     ~~      himself  by  his  contract.  , 

Mattock 

against  • 

LiTTLEDALE  J.  A  time  being  fixed  for  payment,  and 
none  for  doing  that  which  was  the  consideration  for  the 
payment,  an  action  lies  for  the  purchase-money  without 
averring  performance  of  the  consideration.  An  action 
for  not  executing  a  conveyance  of  the  premises  might 
have  been  maintained  by  the  defendant  before  the  day 
of  payment;  and  in^such  action  no  allegation  of  pay- 
ment would  have  been  necessary.  The  covenants  are 
independent,  and  each  party  has  relied  upon  his  remedy 
by  action  against  the  other.  The  case,  therefore,  differs 
from  Callonel  v.  Briggs  («),  and  from  Goodisson  v. 
Nunn  (6),  Glazehrook  v.  Woodrow  (c),  and  other  cases 
cited,  where  both  acts  were  to  be  done  at  the  same 
time,  or  on  the  same  day. 

Patteson  J.  Pordage  v.  Cole  (d)  is  directly  in  point. 
We  must  over-rule  it  if  we  decide  in  favour  of  the  de- 
fendant. There  is  no  express  provision  that  the  con- 
veyance shall  be  executed  before  payment,  nor  any 
reasonable  intendment  that  it  was  to  be  necessarily  pre- 
cedent to,  or  concurrent  with,  it.  The  words  "  comple- 
tion of  the  purchase,"  which  furnish  the  only  plausible 
argument  in  the  defendant's  favour,  only  mean  pay- 
ment of  the  rest  of  the  purchase-money.  On  the  day 
specified,  the  defendant  was  to  pay  all  the  principal  sum 
that  remained  due  wuth  interest  up  to  that  time;  but 
he  might  have  prevented  the  further  running  of  interest 
by  payment  at  any  time  before  that  day,  if  he  pleased. 


(a)  1  Salk.  112. 
(c)  8  T.  R.  366. 


(b)  4  T.  H.  761. 
(d)  1  Saund.  319. 

Coleridge 
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Coleridge  J.    We  must  collect  the  intention  of  the  1839. 
narties  from  the  whole  instrument.    It  fixes  with  pre-  ~ 

r  '  Mattock 

cision  the  time  of  payment,  which  is  expressed  to  be  against 

KlNGLAlTE. 

the  consideration  of  the  sale  and  purchase,  and  con- 
templates the  possible  payment  before  that  time.  It  is 
possible  that  "  the  completion  of  the  purchase "  may 
have  the  meaning  attributed  to  it  by  Mr.  Manning  ;  but  , 
I  see  no  good  ground  for  this  construction.  The  de- 
fendant might  have  paid  all  the  money,  and  called  for  a 
conveyance  immediately.  The  acts  are  clearly  inde- 
pendent, within  the  rule  correctly  laid  down  by  Mr. 
Serjeant  Williams  in  the  note  to  Pordage  v.  Cole  {a). 

Judgment  for  the  plaintiff. 

(a)  1  Wms.  Saund.  320.  note  (4). 


Stead  aminst  Dawber  and  Stephenson. 


ASSUMPSIT.  The  declaration  stated  that  the  plain-  Declaration,  in 
-r^t  n  •  1      Ti/T  1  assumpsit, 

titt  heretofore,  to  wit  lOtn  May,  1836,  at  the  stated  that 
special  instance  &c.,  bargained  for  and  agreed  to  buy  of  foTiyfand^^^^ 
the  defendants,  and  defendants  then  bargained  for  and  defendant  to 

'  o  sell,  a  cargo  to 

agreed  to  sell  to  plaintiff,  a  sloop-load  of  about  400  delivered 

^  r  7  r  «« on  the  20th 

quarters  of  ground  bones,  of  good  merchantable  quality,     the  22djn- 

paid  for  by 

acceptance  three  months  from  delivery  •  and  that  afterwards,  before  the  22d,  plaintiff,  at 
request  of  defendant,  gave  time  for  the  delivery  to  the  24th;  breach,  that  defendant, 
though  requested  (to  wit,  on  24th)  to  deliver,  had  not,  on  24th  or  any  other  time,  de- 
livered ;  special  damage  by  rise  of  price  between  the  agreement  and  breach.  Plea,  that 
the  giving  of  time  was  part  of  a  contract  for  the  sale  of  goods  at  the  price  of  above  10^.  ; 
and  that  there  was  no  part  acceptance,  or  earnest,  or  note  or  memorandum  in  writing. 
Replication,  that  the  giving  of  time  was  not  part  of  the  contract  &c. 

It  appeared  that  there  was  a  written  contract,  as  stated  in  the  declaration,  for  the  de- 
livery "  on  the  20th  to  the  22d  ; "  but,  the  22d  falling  on  Sunday,  plaintiff,  at  defendant's 
request,  verbally  agreed  to  enlarge  the  time  to  the  23d  or  24th.  The  price  fluctuated 
between  the  time  of  the  agreement  and  the  24th,  being  higher  on  the  last  day.  It  was 
understood  that  the  enlargement  of  time  w^ould  postpone  the  delivery  of  the  three  months' 
acceptance. 

Held,  that  on  these  facts  defendant,  under  stat.  29  Car.  2.  c.  3.  Si  17.,  was  entitled  to 
the  verdict,  the  enlargement  of  time  having  materially  varied  the  contract,  substituting  for 
it  a  new  contract  on  a  similar  consideration,  and  not  being  merely  a  dispensation  from 
performance  on  a  particular  day. 

at 
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1839.  at  165.  6d,  a  quarter,  free  on  board,  to  be  delivered  on 
"  g^^^jj  the  20th  to  the  22d  then  instant ;  payment  by  accept- 
against       ^nce  three  months  from  delivery ;  that  afterwards,  and 

Dawber.  . 

before  the  said  2  2d  day  of  Mat/,  to  wit  17th  Mai/, 
plaintiff,  at  the  special  instance  &c.,  gave  time  to  de- 
fendants for  the  delivery  of  the  said  sloop-load  of 
ground  bones  until  the  24th  day  of  the  said  month  of 
Mai/ ;  and,  although  plaintiff  hath  always,  from  the  time 
of  the  making  the  said  contract  hitherto,  been  ready  and 
willing  to  accept  and  receive  from  defendants  the  said 
sloop-load  &c.,  and  to  pay  for  the  same  at  the  rate  or 
price  and  in  manner  aforesaid,  whereof  defendants, 
during  all  the  time  aforesaid,  had  notice,  and  were,  to 
wit  on  24th  Mai/,  requested  by  and  on  behalf  of  plain- 
tiff to  deliver  to  him  the  said  sloop-load  of  ground 
bones,  yet  defendants,  not  regarding  their  said  con- 
tract, but  contriving  &c.,  did  not  nor  would,  upon  the 
said  24th  day  of  Mai/,  or  at  anytime  or  times  whatsoever, 
deliver  to  plaintiff  the  said  sloop-load  &c.,  or  any  part 
thereof,  but  wholly  refused  &c. :  whereby  plaintiff  hath 
wholly  lost  and  been  deprived  of  the  advantage  which 
he  would  have  derived  from  the  performance  of  the  said 
contract,  and  hath  lost  and  been  deprived  of  profits 
which  might,  and  otherwise  would,  have  accrued  to  him 
from  the  delivery  of  the  said  sloop-load  of  ground  bones, 
the  price  thereof  having  greatly  risen,  (to  wit)  to  the 
extent  of  ll.  45.  6d,  per  quarter,  between  the  making  of 
the  said  agreement  and  the  refusal  of  defendants  to 
fulfil  the  same  as  aforesaid. 

Pleas.    1.  Non  Assumpsit.    Issue  thereon. 

2.  That  plaintiff  did  not,  at  the  special  instance  &c., 
give  time  &c.,  in  manner  and  form  &c.  :  conclusion  to 
the  country.    Issue  thereon. 

3.  That 
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3.  That  defendants  had  no  notice  that  plaintiff  was  1839. 
ready  and  willing  to  accept  &c.,  in  manner  and  form 

Stead 

&c. :  conclusion  to  the  country.  Issue  thereon.  against 

4.  That  the  said  giving  of  time  for  the  delivery  of  the 
said  sloop-load  of  ground  bones,  in  the  declaration  men- 
tioned, formed  and  was  part  and  parcel  of  a  contract 
between  plaintiff  and  defendants  for  the  sale  of  certain 
goods,  (to  wit)  ground  bones,  for  the  price  of  upwards 
of  10/.  sterling,  by  defendants  to  plaintiff,  and  that 
plaintiff  did  not  accept  any  part  of  the  said  goods  so 
sold  and  actually  receive  the  same,  nor  did  plaintiff  give 
any  thing  in  earnest  to  bind  the  said  bargain  or  in  part 
of  payment,  and  that  no  note  or  memorandum  in  writ- 
ing of  the  said  bargain  was  made  and  signed  by  de- 
fendants or  either  of  them,  or  their  agent  or  agents 
thereunto  lawfully  authorised  :  verification.  Replication, 
that  the  said  giving  of  time  &c.  was  not  part  of  the 
contract  between  plaintiff  and  defendants  for  the  sale  of 
the  said  ground  bones:  conclusion  to  the  country. 
Issue  thereon. 


On  the  trial  before  Alderson  B.,  at  the  YorJc  Spring 
Assizes,  1837j  the  plaintiff  put  in  the  following  written 
note,  signed,  on  the  day  of  the  date,  by  the  broker 
acting  for  the  plaintiff. 

''Hull,  10th  May,  1836. 
"  Bought  of  Messrs.  Daisoher  and  Stephenson,  for  Mr. 
William  Stead,  of  Borohridge,  a  sloop-load  of  about  400 
quarters  of  ground  bones  of  good  merchantable  quality, 
at  165.  6d,  a  quarter,  free  on  board,  to  be  delivered  on 
the  20th  to  the  22d  instant.  Payment  by  acceptance 
at  three  months  from  delivery. 

"  Joseph  Dawson,  Broker." 

It 
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1839.  It  further  appeared  that  on  the  17th  of  May  Dawson 

1  told  the  defendant  Stephenson  that  the  22d  would  fall 

!Stead 

against       on  a  Suuday,  and  asked  him  if  he  could  deliver  the 

Dawber. 

bones  on  the  21st;  to  which  Stephenson  answered,  "  You 
had  better  say  Monday  or  Tuesday  and  Dawson 
replied,  Monday  or  Tuesday.^*  The  bones  were  not 
sent :  the  price  was  afterwards  tendered,  and  refused  by 
the  defendants.  The  price  of  bones  had  risen  to  21 5. 
per  quarter  on  the  24th  May.  Dawson  stated  in  evi- 
dence that  the  time  for  the  delivery  of  the  bills  would 
be  enlarged  to  24th  May,  by  the  time  for  delivering  the 
goods  being  enlarged  to  that  day. 

The  defendants'  counsel  contended  that,  the  written 
contract  having  been  varied  by  a  verbal  agreement,  there 
was  no  complete  written  contract,  under  sect.  \1  of  the 
Statute  of  Frauds,  upon  which  the  plaintiff  could  recover: 
but  the  learned  Judge,  being  of  opinion  that  the  effect 
of  the  enlargement  of  the  time  was,  not  to  alter  the  con- 
tract, but  only  to  dispense  with  its  performance  on  the 
day  first  named,  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  to  enter  a  verdict  for  the  defendants  on 
the  issues  upon  the  first  and  fourth  pleas.  In  Hilary 
term,  1837,  Alexander  obtained  a  rule  accordingly  («). 
In  last  Hilary  term  (&), 

Cresswell  and  Martin  shewed  cause.  The  alteration 
as  to  the  time  of  delivery  formed  no  part  of  the  contract 
as  it  was  originally  framed,  nor  did  it  vary  that  con- 
tract:  it  was  merely  a  dispensation  from  performing  part 
of  its  terms,  which  prevented  the  plaintiff  from  availing 

(a)  The  rule  was  also  for  the  reduction  of  damages,  on  grounds  which 
became  immaterial  by  the  decision  of  the  Court. 

(b)  January  21st,  1839.  Before  Lord  Benman  C.  J.,  Litiledale,  Williams^ 
and  Coleridge  Js. 

himself 
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himself  of  a  breach  of  that  part:  there  was,  therefore,  1839. 
no  necessity,  under  stat.  29  C.  2.  c,  3.  5.  1 7.,  that  any  "7 

Stead 

writing  should  be  given,  referring  to  this  alteration.  The  against 

^.  Dawber. 

same  point  was  decided  in  Cliffy,  Penn  («);  and  Thresh 
V.  Rahe  {b)  is  to  the  same  effect.  Goss  v.  Lord  Nugent  {c) 
is  inapplicable.  There  the  substance  of  the  written  con- 
tract, to  make  a  good  title  to  fourteen  lots,  was  varied  by 
the  new  verbal  agreement,  which  in  effect  substituted  a 
contract  to  make  a  good  title  to  thirteen  only.  If  the  con- 
tract here  could  not  be  altered  by  verbal  agreement,  then 
the  verbal  agreement  forms  no  part  of  the  contract,  and 
then  the  issue  on  the  fourth  plea  must  be  entered  for  the 
plaintiff ;  and  also,  on  that  supposition,  the  plea  of  Non 
Assumpsit  fails.  Therefore,  either  there  is  no  variation 
of  the  contract,  or  the  contract,  as  varied,  is  good.  But, 
in  fact,  the  verbal  agreement  is  no  part  of  the  contract 
set  out  in  the  declaration,  which  is  merely  framed  on 
the  original  bought  and  sold  note.  This  shews  the  dis- 
tinction between  the  present  case  and  Goss  v.  Lord 
Nugent  (c),  where  the  declaration  treated  the  verbal 
contract  as  incorporated  in  the  written  one;  and  the 
Court  said,  "  The  written  contract  is  not  that  which  is 
sought  to  be  enforced,  it  is  a  new  contract  which  the 
parties  have  entered  into."  The  breach  here  is  that 
there  was  no  delivery  at  all :  if  the  defendant  had  proved 
a  delivery  on  the  day  named  in  the  verbal  agreement, 
that  would  have  been  an  answer  to  the  breach  in  the 
nature  of  accord  and  satisfaction,  not  of  a  performance 
of  the  contract  declared  upon. 

Alexander  and  Cowlings  contra.  The  declaration 
shews,  in  the  first  instance,  a  contract  binding  the  de- 

(a)  \M.^S.<2.\.  (6)  1  Esp,  53. 

(c)  5B.  <^  Ad.  58, 

fendant 
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1839.      fendant  to  deliver  by  the  22d,  and  the  plaintiff  to  give 
an  acceptance  at  three  months  from  the  delivery :  then 

Stead  ^ 

against       it  shews  a  substitution  of  a  new  day  of  delivery,  and 
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necessarily  or  a  new  time  for  the  delivery  of  the  accept- 
ance, and  for  its  maturity.  That  is  a  material  variation 
of  the  contract ;  and  it  takes  place  on  a  fresh  consider- 
ation. In  the  case  of  sales  of  real  property,  under  sect.  4? 
of  the  statute,  time,  at  law,  is  of  the  essence  of  the  con- 
tract ;  and  it  is  so  in  equity  where  the  value  of  the  thing 
sold  may  depend  upon  the  time  of  performance,  as  here ; 
1  Sugd,  Vend,  andPurch,  402.  (10th  ed.),  Wilde y. Fort {a\ 
Dolor et  v.  Rothschild  (b),  Rothschild  v.  Hennings  {c),  \_Lit- 
tledale  J.  referred  to  Shepherd  v.  Johnson  (d)'].  Cvff  v. 
Penn  (e)  can  hardly  be  considered  an  authority  now ;  and 
there  a  partial  delivery,  on  a  day  later  than  that  named  in 
the  contract,  had  been  made  and  accepted ;  and  Lord 
Ellenhorough  lays  a  stress  on  that  fact.  There,  too,  the 
action  was  for  not  accepting,  and  the  difficulty  did  not 
exist  which  arises  here  from  the  difference  of  value  at 
different  times.  In  Thresh  v.  RaJce{g)  the  agreement 
did  not  require  a  writing  under  the  statute  of  frauds ;  and 
the  Court,  in  Goss  v.  Lord  Nugent  (h),  distinguish,  as 
to  the  effect  of  varying  a  written  contract,  between 
written  contracts  which  might  have  been  enforced  if 
only  verbal,  and  those  under  the  Statute  of  Frauds. 
Warren  v.  Stagg  (i),  perhaps,  is  in  favour  of  the  plaintiff" ; 
but  that  case  is  inconsistent  with  later  authorities.  The 
cases  under  sect.  4  of  the  Statute  of  Frauds  apply  in 

(a)  4  Taunt,  334.        (6)  1  Sim.  ^  St.  590. 

(r)  9  JB.  8c  C.  470. ;  reversing  the  judgment  of  C.  P.  in  Hennings  v. 
Rothschild^  4  Bing.  315. 

(rf)  2  East,  211.    See  Green  v.  Bicknell,  8  A.  8f  E.  701. 
(e)  IM.  8^  S.21.         (g)  1  Esp.  53. 

(A)  5B.  8f  Ad.  58.       (i)  Cited  in  Littler  v.  Holland,  3  T.  R.  591. 

principle 
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principle  to  sect.  1 7 ;  and,  upon  sect  4,  it  is  now  clear 
that  a  written  contract^  under  the  Statute  of  Frauds, 
cannot  be  varied  by  a  verbal  agreement ;  Goss  v.  Lord 
"Nugent  (a),  Harvey  v.  Grabham  {h\  Stowell  v.  Rohin-- 
son{c).  Under  sect.  17  the  Courts  have  enforced  the 
provisions  of  the  act  very  scrupulously,  with  a  view  to 
guard  against  the  mischief  which  the  statute  meant 
to  obviate,  as  in  Elmore  v.  Kingscote  {d),  Bayley  J. 
appears  to  apply  the  same  rules  of  interpretation  to  the 
two  sections,  in  Keivwortliy  v.  Schqfield  {e).  Greaves  v. 
Ashlin  (g)  and  Meres  v.  Ansell  (Ji)  shew  the  unwilling- 
ness of  the  Courts  to  vary  or  explain  written  contracts 
by  oral  testimony. 

Cur,  adv,  vult. 

Lord  Denman  C.  J.,  in  this  term  [May  7th),  delivered 
the  judgment  of  the  Court. 

This  was  an  action  to  recover  damages  for  the  non- 
delivery of  a  cargo  of  bones.  By  the  sold  note  they 
were  to  be  shipped  on  the  20th  to  the  22d  of  May,  and 
to  be  paid  for  by  an  acceptance  at  three  months  from 
the  delivery.  The  22d  happened  to  be  on  a  Sunday ; 
and,  a  conversation  taking  place  between  the  defendant 
and  the  plaintiff's  agent  respecting  this,  upon  the  sug- 
gestion of  the  defendant  the  Monday  or  Tuesday  im- 
mediately following  were  substituted  as  the  days  of 
delivery.  The  agent  who  proved  this  also  stated  that 
the  time  for  giving  the  acceptance  would,  in  conse- 
quence, be  also  proportionably  enlarged.    The  main 

(a)  5B.  ^  Ad.  58.  {h)  5A.  ^  E.  61. 

(c)  3  New  Ca,  928.  (rf)  5  B.  ^  C.  583. 

(e)  2  B.  ^  C,  945.    See  p.  947.       (g)  3  Camph.  426. 
Qi)  3  Wils.  275. 

question 
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1839.  question  at  the  trial,  and  before  us,  was,  whether  this 
enlargement  of  the  time  was  an  alteration  of  the  con- 

Stead 

against  tract,  or  only  a  dispensation  with  its  performance  as  to 
time.  The  declaration,  after  setting  out  the  original 
contract,  stated  that  the  plaintiff,  at  the  special  instance 
of  the  defendants,  gave  them  time  for  the  delivery  to  the 
24th  Ma7/,  and  averred  a  demand  on  the  24th.  The 
fourth  plea  alleged  that  this  giving  time  was  parcel  of  a 
contract  within  the  Statute  of  Frauds ;  that  there  was 
no  acceptance  wholly  or  in  part,  or  any  earnest,  or  part 
payment ;  and  that  there  was  no  note  or  memorandum 
in  writing  of  it :  and  the  replication  traversed  its  being 
parcel  of  the  contract. 

The  principles  on  which  this  case  must  be  decided 
are  clear  and  admitted.  The  contract  is  a  contract 
within  the  Statute  of  Frauds,  and  cannot  be  proved,  as 
to  any  essential  parcel  of  it,  by  merely  oral  testimony : 
for  to  allow  such  a  contract  to  be  proved  partly  by 
writing  and  partly  by  oral  testimony  would  let  in  all  the 
mischiefs  which  it  was  the  object  of  the  statute  to  ex- 
clude. Many  cases  were  cited  in  the  argument  on  both 
sides,  the  plaintiff's  counsel  relying  chiefly  on  Cuff'y, 
Penn  («),  the  defendants  on  Goss  v.  Lord  Nugent  (b\ 
the  decision  in  which  it  is  certainly  not  easy  to  reconcile 
with  that  in  the  former.  But  it  seems  to  us  that  we  are 
mainly  called  on  to  decide  a  question  of  fact;  what, 
namely,  was  the  intention  of  the  parties  in  the  arrange- 
ment come  to  for  substituting  the  24th  for  the  22d 
as  the  day  of  delivery ;  did  they  intend  to  substitute 
a  new  contract  for  the  old  one,  the  same  in  all  other 
respects  except  those  of  the  day  of  delivery  and  date  of 

(a)  IM.^S.  21.  {b)  5  B.  ^  Ad.  58. 

the 
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the  accepted  bill,  with  the  old  one?  Where  the  vari-  1839. 
ation  is  so  slioht  as  in  the  present  case,  and  the  con-  " 
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sequences  so  serious,  the  mind  comes  reluctantly  to  this  against 

WBE  R, 

conclusion;  and  this  reluctance  is  increased  by  con- 
sidering in  how  many  instances  of  written  contracts 
within  the  Statute  of  Frauds  slight  variations  are  made 
at  the  request  of  one  or  other  of  the  parties,  without  the 
least  idea,  at  the  time,  of  defeating  the  legal  remedy  or 
the  original  contract.  But  the  same  principle  must  be 
applied  to  the  variation  of  a  day  and  a  week  or  a 
month  ;  and  it  seems  impossible  to  suppose  that,  when 
the  plaintiff  had  agreed  to  substitute  the  24th  for  the 
22d,  either  party  imagined  that  an  action  could  be 
brought  for  a  non-delivery  on  the  22d,  or  that  a  de- 
livery on  the  24th  would  not  be  a  legal  performance  of 
the  contract  existing  between  them. 

It  was  urged  by  the  plaintiff's  counsel  that  the  defend- 
ant's argument  reduced  him  to  an  inconsistency;  that  he 
alleged,  on  the  one  hand,  an  alteration  of  the  contract  by 
parol,  and  yet,  on  the  other,  asserted  that  such  alteration 
by  parol  could  not  be  made.  But  this  is,  in  truth,  to  con- 
found the  contract  with  the  remedy  upon  it.  Indepen- 
dently of  the  statute,  there  is  nothing  to  prevent  the  total 
waiver,  or  the  partial  alteration,  of  a  written  contract 
not  under  seal  by  parol  agreement;  and,  in  contem- 
plation of  law,  such  a  contract  so  altered  subsists  be- 
tween these  parties :  but  the  statute  intervenes,  and,  in 
the  case  of  such  a  contract,  takes  away  the  remedy  by 
action.  It  cannot  be  said  that  the  time  of  delivery  was 
not  originally  of  the  essence  of  this  contract :  the  evi- 
dence shews  that  the  value  of  the  article  was  fluctuating; 
and  thie  time  of  payment  was  to  be  calculated  from  the 
time  of  delivery.    Where  these  circumstances  exist,  it 

Vol.  X.  F  cannot 
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1839.  cannot  in  strict  reasoning  be  argued,  as  was  said  by 
Lord  Ellenhorough  in  the  case  of  Ciiff^  v.  Penn  (a),  that 

against  the  Contract  remained,  although  there  was  an  agreed 
substitution  of  other  days  than  those  originally  specified 
for  its  performance.  Nor  does  any  difficulty  arise  from 
the  want  of  consideration  for  the  plaintiff's  agreement 
to  consent  to  the  change  of  days ;  for  the  same  con- 
sideration which  existed  for  the  old  agreement  is  im- 
ported into  the  new  agreement  which  is  substituted 
for  it. 

Putting,  therefore,  that  construction  on  what  passed 
between  these  parties  which  best  effectuates  their  inten- 
tion, and  giving  also  full  effect,  as  we  ought,  to  the 
salutary  provisions  of  the  Statute  of  Frauds,  we  think 
that  this  giving  of  time  was  parcel  of  the  contract,  and, 
consequently,  that  the  verdict  on  the  fourth  plea  should 
be  entered  for  the  defendants. 

Rule  absolute  accordingly  {h) 

(a)  \M.  ^  S.2\,  \h)  See  Marshall  v.  Lynn,  6  M.  ^  W.  109. 


Monday, 
April  29th. 


The  Queen  against  The  Mayor  of  Bridgnorth. 


^  RULE  nisi  was  obtained,  in  Michaelmas  term  1837, 
for  a  mandamus  to  the  mayor  of  Bridgnorth  to 
insert  the  several  names  of  Job  Allen  and  seventy-seven 
other  persons  named  by  the  rule,  in  the  burgess  roll 
of  the  said  borough.    The  names  of  these  parties  had 

It  is  not  sufficient  that  another  person,  without  his  authority,  pays 


Payment  of 
rates,  to  entitle 
a  person  to  be 
put  on  the 
burgess  list  of 
a  borough, 
under  stat.  5  & 
6  W.  4.  c.  76. 
s.  9-,  must  be 
a  payment  by 
the  party's  own  act. 
the  rates  for  him. 

Where  a  party,  required  by  law  to  pronounce  a  decision  on  certain  points,  is  brought 
before  the  Court  by  a  motion  impugning  such  decision,  the  general  rule  is,  that  he  shall 
liave  costs  if  the  application  fails. 

Per  Littledale  J.  It  is  not  regular  to  grant  a  single  rule  nisi  for  the  issuing  of  several 
■Writs  of  mandamus6 

been 
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been  inserted  by  the  overseers  in  their  lists  made  in  1839. 
Septeviber  1837,  but  on  the  revision,  in  October,  before    ^  ~ 

■'^  The  Queen 

the  mayor  and  assessors,  it  was  objected  "  that  none  of  against 

^  .  .  ,  The  Mayor  of 

the  said  several  parties  had  paid  their  respective  rates  Bridgnorth. 
themselves,  but  that  the  same  had  been  paid  for  them 
by  third  parties."  It  was  contended  in  answer,  that, 
the  rates  having  been  paid,  it  was  immaterial  by  whom 
or  in  what  way  the  payment  was  made.  The  mayor 
and  assessors  held  it  necessary  that  all  rates  should  be 
paid  directly  by  the  parties  themselves,  and  therefore 
they  expunged  all  the  names.  William  Gittos,  described 
as  a  law  stationer,  and  stating  himself  to  be  an  inhabitant 
householder  and  burgess  of  Bridgnorth^  deposed,  in 
support  of  the  rule,  that  he  did,  on  31st  August  1837, 
pay  to  the  overseers  of  the  proper  parishes  respectively, 
all  such  rates  as  had  become  payable  by  the  parties 
claiming  enrolment,  for  the  premises  in  respect  of  which 
they  claimed,  during  1837  and  the  two  preceding  years, 
except  for  the  last  six  calendar  months.  And  in  a  sup- 
plemental affidavit  he  stated  that  the  rates  "  were  all 
paid  by  him  by  the  authority  and  with  the  knowledge 
and  approbation  of  such  several  parties  respectively." 

The  affidavits  in  opposition  to  the  rule  (which  were 
numerous  and  went  into  much  detail)  stated  that  the 
rates  had  been  paid,  on  the  evening  of  August  31st,  by 
persons  who  belonged  to  a  political  party  in  the  borough, 
and,  as  was  believed,  for  political  purposes;  that  the 
payments  had  been  made  to  the  overseers  of  the  respec- 
tive parishes,  in  gross  sums  covering  the  amounts  due 
from  the  parties  named  in  certain  lists,  and  whose 
claims  were  now  in  question ;  and  that  the  overseers 
gave  receipts  for  the  gross  sums  to  the  parties  paying, 
but  none  to  the  persons  in  whose  names  the  payments 

F  2  were 
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1839.  were  made.  The  affidavits  contained  very  full  state- 
^~~r         ments  as  to  the  condition  in  life  of  these  parties,  from 

The  Queen  "  ' 

against       which,  and  from  their  having  been  unable  to  pay  rates 

The  Mayor  of  ,  *^ 

Bridgnorth,  when  Called  upon  during  the  three  years  in  question,  as 
well  as  from  other  circumstances,  it  was  inferred  that 
they  would  not  and  could  not  have  paid  the  rates  for 
themselves.  Three  of  the  parties  deposed  that  they 
had  not  authorized  such  payments,  and  did  not  know  of 
them  till  after  they  were  made ;  and  others  were  stated 
to  have  made  admissions  to  the  same  effect. 

B,  V.  Richards  now  shewed  cause,  and  contended 
that  the  parties  claiming  enrolment  had  not,  under  these 
circumstances,  "  paid"  their  rates,  within  the  meaning  of 
Stat.  5  &  6  ^.  4.  c.  76.  s.  9. 


Jervis,  contra,  was  called  upon  by  the  Court.  [Lord 
Denman  C.  J.  We  will  not  enquire  into  all  the  titles  (a) 
on  this  rule.]  The  general  question  on  which  they  de- 
pend is,  whether  a  party  is  entitled  to  be  put  upon  the 
burgess-roll  when  another  person  has  paid  his  rates  for 
him.  Rex  v.  Lower  Hey  ford  (b)  has  some  bearing  on 
this  point.  [Lord  Denman  C.  J.  No  :  there  it  was 
considered  by  the  Court  that  the  rates  were,  in  fact, 
paid  by  the  party  himself.  The  question  here  is, 
whether  a  voter  can  be  put  upon  the  list,  without 
his  knowledge,  by  another  person.]  The  words  of 
the  act  are,  "unless  he  shall  have  paid"  "all  such 
rates."  The  payment  on  his  account  is  his  payment. 
If  the  statute  had  meant  that  this  should  not  suffice, 

(a)  See  Reg.  v.  The  Mayor  of  Harwich,  8  A.  ^  E.  919-   Stat.  7  W.  4. 
and  1  Vict.  c.  78.  s.  24, 
{b)  1  B.  ^  Ad.  75. 

words 
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words  expressive  of  such  intention  would  have  been  1839. 
used.     It  may  be  said  that  such  payments  tend  to 

^  *'  The  Queen 

bribery:  but  if  that  offence  is  committed,  there  is  a  against 

*^  ^  _  ^      The  IMayor  of 

remedy.  {^Coleridge  J.  Persons  are  applied  to  for  their  Bkidgnorth. 
rates,  and  do  not  pay ;  then  some  one  comes,  and  in  one 
evening  pays  the  rates  of  all  in  a  gross  sum,  without  their 
knowledge.]  That  statement  applies  only  to  some  of 
the  cases.  [Lord  Denman  C.  J.  Putting  the  most 
general  case :  'if  a  man  pays  another's  rates  without 
authority  from  him,  and  as  a  volunteer,  is  that  a  payment 
by  the  party  rated?]  Construing  terms  strictly,  the 
party  does  not  pai^  ;  but  the  act  does  not  require  a  pay- 
ment with  his  own  hand.  \_Coleridge  J.  Why  need 
those  words  be  used,  when  the  act  says  "  he  shall  have 
paid  ?"]   The  party  does  pay  if  he  adopts  the  payment. 

Lord  Denman  C.  J.  We  ought  to  promulgate  our 
opinion  on  this  subject  without  delay.  If  the  practice 
described  were  to  prevail,  there  would  be  great  danger 
of  the  most  enormous  bribery.  The  statute,  in  requir- 
ing that  the  rates  shall  have  been  paid,  contemplates 
some  payment  by  the  party's  own  act.  The  rule  must 
be  discharged. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  con- 
curred. 

R,  V,  Richards  then  applied  for  costs,  and  urged  the 
expence  which  had  been  caused  by  including  seventy- 
eight  cases  in  one  application. 

Jervis,  contra.    The  point  was  new,  and  the  want  of 
authority,  on  which  this  Court  has  proceeded,  was  not 
the  precise  ground  on  which  the  mayor  rejected  the 
F  3  names, 
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1839.  names.  No  real  disadvantage  resulted  from  including 
'       ■      all  the  cases  in  one  rule. 

The  Queen 
against 

The  Mayor  of      L^^d  Denman  C.  J.   I  sav  nothing  as  to  the  number 

Bridgkorth.  " 

of  cases  included  in  one  rule.  If  the  attention  of  the 
Court  had  been  directed  to  the  facts  when  the  rule  was 
moved  for,  probably  it  would  not  have  been  granted  in 
that  form.  And  if  an  application  in  each  particular 
case  was  necessary,  it  would  have  been  no  better  for  the 
parties  shewing  cause.  But  where  a  person  is  bound  by 
law  to  pronounce  a  decision,  and  that  decision  is  dis- 
puted before  us,  and  proves  to  be  right,  he  is  entitled  to 
costs.  That  should  be  the  general  rule,  though  I  do 
not  say  that  circumstances  may  not  take  a  case  out  of  it. 
This  rule  must  be  discharged  with  costs. 

LiTTLEDALE  J.  The  practice  of  moving  for  one  or 
more  writs  of  mandamus  to  be  granted  by  the  same  rule 
should  not  be  drawn  into  a  precedent.  It  appears  by  a 
note  in  the  possession  of  Mr.  Robinson,  that  an  applica- 
tion was  made  in  1793  for  a  rule  to  be  so  framed,  but 
this  Court  said  that  they  never  heard  of  a  rule  to  shew 
cause  why  one  mandamus  or  more  should  not  issue  («). 

(a)  The  reporters  have  been  favoured  with  the  note  referred  to,  which 
is  as  follows  :  — 

Mr.  Perceval  moved  for  and  obtained  a  rule  nisi  for  a  mandamus  to 
Samuel  Hughes  to  take  upon  himself  the  office  of  one  of  the  forty-eight 
men  of  Northampton,  which  was  granted. 

He  then  said  there  were  four  other  persons  in  the  same  situation,  and 
although  he  understood  the  Court  last  term  to  have  decided  that  one 
mandamus  could  not  comprise  more  than  one  person,  yet  he  hoped  the 
Court  would  permit  these  five  men  to  be  included  in  one  rule  nisi. 

But  the  Court  said,  they  sometimes  granted  a  rule  to  shew  cause  why 
one  or  more  information  or  informations  should  not  be  granted,  but  they 
never  heard  of  a  rule  to  shew  cause  why  one  or  more  mandamus  or  man- 
damuses should  not  issue.  ^ 
And  accordingly  five  rules  were  taken. 
Hilary  term,  1793. 

I  mean 
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I  mean  to  say  that  this  mode  of  drawing  up  a  rule 
should  not  be  considered  as  a  matter  of  course.  The 
rule  here  must  be  discharged  with  costs. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  discharged  with  costs. 


1839. 


The  Queen 

against 
The  Mayor  of 

BllIDG  NORTH. 


Doe  on  the  demise  of  Joshua  Mayhew  against  Monday, 

April  29th. 

ASBY. 


JZELLY,  in  Michaelmas  term  1837,  obtained  a  rule  In  an  action  of 

J\_  _     ^  ejectment  on  a 

calling  on  the  lessor  of  the  plaintiff  to  shew  cause  forfeiture  by 

in  Ill  1      breach  of  co- 

why  all  proceedings  m  this  ejectment  should  not  be  venant  to  re- 
stayed  on  payment  of  costs.    The  action  was  brought  har'n^ po^Tr*^' 
by  reversioner  against  termor  to  enforce  a  forfeiture  by  ceedhio-rupon 
breach  of  a  covenant  to  repair  within  three  months  after  J^rms,  if  the 

^  lessor  ot  the 

notice  from  the  lessor  or  his  assigns.    Notice  had  been  plaintiff  does 

not  consent. 

given  to  repair  in  the  three  months  expiring  June  ISih, 
1837;  the  repairs  continuing  undone,  declarations  in 
ejectment  had  been  served  on  the  9th  of  August^  and  the 
defendant  had  entered  into  the  usual  consent  rule.  On 
November  '23d  the  present  rule  was  obtained.  A  sum- 
mons had  been  previously  taken  out  for  the  same  pur- 
pose, and  the  parties  had  attended  before  Littledale  J. 
at  chambers,  November  17th,  when  the  learned  Judge 
held  that  he  had  no  jurisdiction,  and  dismissed  the  sum- 
mons. The  affidavits  in  support  of  the  rule  stated  that 
the  repairs  had,  at  the  time  of  making  this  application, 
been  done;  that  the  defendant  had  proposed  a  meeting 
between  his  surveyor  and  the  surveyor  for  the  lessor  of 
the  plaintiff,  and  had  offered  to  execute  immediately, 

F  4?  under 
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tinder  the  direction  of  the  latter,  any  alteration  or  amend- 
ment which  he  might  propose,  and  likewise  to  pay  the 
costs  of  the  action  as  between  attorney  and  client;  but 
that  these  proposals  had  been  declined.  It  was  further 
stated  that  the  defendant  held  for  the  residue  of  a  term 
of  sixty-one  years,  under  a  lease,  dated  September  1st, 
1 789,  at  a  ground  rent  of  51,  per  annum,  and  that  the 
lease  was  beneficial  and  of  considerable  value.  The 
affidavits  in  answer  stated  that  several  important  repairs 
had  not  been  done  till  after  the  action  was  brought;  and 
that  some  trifling  ones  still  remained  to  be  performed 
as  late  as  November  10th.  Doe  dem,  De  Rutzen  v. 
Lewis  («),  and  an  unreported  case  of  Doe  dem,  Gover  v. 
Maberly  were  cited  in  moving  for  the  rule. 

R,  V.  Richards  and  Arnold  now  shewed  cause.  This 
is  an  application  which  has  never  been  made  to  a  court 
of  law ;  and  even  the  courts  of  equity  would  not  relieve 
in  such  a  case.  The  rule  in  those  courts  is,  that  relief 
by  injunction  may  be  granted  where  the  forfeiture  at- 
taches by  nonpayment  of  a  sum  of  money,  the  amount 
of  which,  with  interest,  may  be  calculated  by  the  Court ; 
but  not  where  the  breach  of  covenant  consists  in  some 
other  non-feasance,  for  which  the  reversioner  must  claim 
damages.  This  subject  is  very  fully  discussed,  and  the 
law  laid  down  as  now  stated,  in  Hill  v.  Barclay  [b).  In 
Rracebridge  v.  Biicldey  the  Court  of  Exchequer 
refused  equitable  relief  in  a  case  of  forfeiture  by  breach 
of  a  covenant  to  lay  out  1000/.  in  repairs  within  a 
given  time ;  and  in  White  v.  Warner  (d),  where  an  in- 
junction was  moved  for  to  restrain  a  landlord  from  suing 

(a)  5  A.  §•  E.  277.  (6)  18  Fes.  56.    And  see  16  Ves.  402. 

(c)  2  Pi-ice,  200,  (ri)  2  Mer.  459. 

at 


1839. 


Doe  dem. 
Mayhew 
against 
AsBy. 
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at  law  upon  the  breach  of  a  covenant  to  keep  premises  1839. 
insured  aijainst  fire,  and  the  case  was  represented  as  one 

,  .  Doe  dem. 

of  great  hardship,  Lord  Eldoii  C.  said  that  the  Court  Mayhew 

against 

could  not  give  relief  against  such  a  forfeiture  upon  the  Asby. 
principle  of  compensation.  The  authorities  on  the  sub- 
ject are  collected  in  Eden  on  Injunctions,  p.  21.  et  seq. 
c.  2.  and  Comyn  on  the  Law  of  Landlord  and  Tenant^ 
p.  565.  et  seq.  Book  4.  c.  2.  s.  3.  {a).  The  only  case 
in  equity  of  any  considerable  weight,  contradictory  to 
those  now  cited,  is  Sanders  v.  Pope  {b),  where,  on  eject- 
ment brought  for  a  forfeiture  by  non~repair,  Lord  Ers- 
kine  C.  granted  relief  on  terms  of  compensation  to  the 
landlord.  That  case  was  much  discussed  in  Hill  v.  Bar- 
clay (c),  and  had  circumstances  of  its  own,  commented 
upon  by  hord  Eldon  in  Hill  v.  Barxlay  [d\  which  prevent 
it  from  being  an  authority  in  the  present  case  [e).  Hack 
V.  Leonard  (g),  where  relief  is  said  to  have  been  granted 
in  a  case  of  non-repair,  is  mentioned  by  Lord  Eldon  in 
Hill  V.  Barclay  (Ji)  as  a  loose  note,  and  occurs  in  9  Mod,, 
a  book  of  little  authority.  {Littledale  J.  The  ninth  Mod, 
is  worse  than  the  tenth.]  As  to  the  supposition  that 
clauses  of  re-entry  are  to  be  unfavourably  looked  upon, 
Lord  Tenterden  said  in  Doe  dem,  Davis  v.  Elsam  {i\  "  I 
do  not  think  provisoes  of  this  sort  are  to  be  construed 
with  the  strictness  of  conditions  at  common  law.  These 
are  matters  of  contract  between  the  parties,  and  should, 
in  my  opinion,  be  construed  as  other  contracts.  The  par- 
ties agree  to  a  tenancy  on  certain  terms,  and  there  is  no 
hardship  in  binding  them  to  those  terms.    In  my  view 

(a)  2d  ed.  (J)  12  Ves.  282. 

(c)  16  Ve&.  402.^  18  Ves.  56.  (rf)  18  Fes.  59. 

(e)  See  also  note  (83)  to  Wadman  v.  Calcraft,  10  Ves.  70.  2d  ed^ 

ig)  9  Mod.  91.  (h)  18  Ves.  61 

(i;  M.  ^  M.  189. 

of 
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1839.      of  cases  of  this  sort  the  provisoes  ought  to  be  construed 
according  to  fair  and  obvious  construction,  without  fa- 

DoE  dem.  ° 

Mayhew     vour  to  either  side."    And  where  the  re-entry  was  for 

against 

AsBY.       non-payment  of  rent,  this  Court,  since  stat.  4  G.  2. 

c.  28.,  has  refused  between  verdict  and  execution  to 
stay  proceedings  in  ejectment  on  payment  of  arrears 
and  costs ;  Doe  dem,  Harris  v.  Masters  {a),  [Lord 
JDenman  C.  J.  In  Doe  dem,  De  Rutzen  v.  Lewis  {b), 
which  was  cited  in  moving,  the  reversioner  had  elected 
to  do  the  repairs  himself  and  hold  the  lessee  responsible ; 
he  had  therefore  waived  the  forfeiture.]  The  Court  then 
enquired  of 

Kelly^  who  supported  the  rule,  if  there  were  any 
authority  for  the  interference  now  claimed.  None  has 
been  found  :  but  Doe  dem,  Gover  v.  Maberli/,  a  case  de- 
termined by  the  Court  of  Common  Pleas  in  Hilary 
term,  1836,  was  relied  upon  at  the  time  of  moving  for 
this  rule.  The  case  is  not  reported ;  but  it  appears 
that  the  action  was  brought  upon  a  forfeiture  incurred 
by  non-repair  and  non-payment  of  rent,  and  that  the 
Court,  after  judgment,  ordered  the  defendant  to  be 
replaced  in  possession  upon  terms  [c).  That  seems  to 
be  an  authority  for  the  present  application. 

Lord 

(a^  2B.  ^  C.  490.  (6)  5  A.  ^  E.  277. 

(c)  By  the  papers  in  Doe  dem,  Gover  and  Another  \.  Maberli/,  it  ap- 
pears that  the  forfeiture  was  incurred  by  non-repair  and  non-payment  of 
rent ;  ejectment  was  brought,  issue  joined,  and  notice  of  trial  given ;  and 
the  defendant  then  gave,  and  the  lessor  of  the  plaintiff  accepted,  a  cognovit 
whereby  the  defendant  agreed  to  withdraw  his  plea,  and  that  unless  he 
should  pay,  on  or  before  December  28th,  half  the  plaintiff's  costs  of  the 
action  and  of  withdrawing  the  record,  and  the  arrangement  to  compromise 
the  same,.  &c.  and  should  pay,  on  December  28th,  half  the  rent  due 
December  25th,  and  unless  he  should  pay  the  remaining  halves  of  the 
costs  and  rent  on  January  28th,  and  should  repair  the  premises  within  four 

months. 
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Lord  Denman  C.  J.  I  am  satisfied  that  the  Court 
of  Common  Pleas,  in  the  case  referred  to,  must  have 
done  no  more  than  put  the  case  in  a  train  of  arrange- 
ment. If  the  order  had  been  made  in  invitum  as  to  the 
landlord,  the  decision  would  probably  have  been  re- 
ported. It  is  quite  clear  that  we  have  not  authority  to 
make  the  order  desired ;  to  do  so  we  ought  to  have  more 
powers  in  other  respects  than  we  now  possess.  Sup- 
posing that  we  were  willing  to  make  such  an  order, 
could  we  direct  an  issue,  to  ascertain  whether  the  repairs 
were  well  done  or  not  ? 

Littledale  J.  We  have  no  jurisdiction  to  make  a 
rule  absolute  for  staying  these  proceedings.  All  the 
authorities  which  have  been  cited,  except  one  or  two 
cases,  shew  that  such  a  power  does  not  exist  in  the  pre- 
sent instance. 


months,  to  the  satisfaction  of  surveyors  on  each  side,  and  unless  defendant 
should  within  &c.  appoint  a  surveyor  for  the  purpose  on  his  side,  the 
lessor  of  the  plaintiff  was  to  be  at  liberty  to  issue  a  writ  of  possession, 
and  also  execution  for  the  rent  and  costs,  &c.  Defendant  failed  to  per- 
form the  stipulated  terms  by  December  28th,  and  the  lessor  of  the  plaintiff 
signed  judgment  on  December  30th,  and  had  possession  delivered  by  the 
sheriff.  The  defendant  applied,  on  summons  before  a  Judge  at  chambers, 
to  have  the  judgment  set  aside  on  terms ;  the  learned  Judge  thought  he 
had  no  jurisdiction,  but  stayed  proceedings  for  a  time,  that  application 
might  be  made  to  the  full  Court.  A  rule  nisi  was  obtained,  January  13th* 
1836,  for  setting  aside  the  judgment,  on  aflSdavits  alleging  surprise,  ex- 
cusing the  default,  and  stating  endeavours  since  made  by  defendant  to 
complete  the  arrangement.  They  also  shewed  that  the  defendant's  lease 
was  beneficial.  By  a  rule  of  February  1st,  1836  (after  hearing  Tal- 
Jourd  Serjt.  for  the  plaintiff,  and  Wilde  Serjt.  for  the  defendant),  it  was 
ordered,  that  on  payment,  within  one  week,  of  the  debt  secured  by  the 
cognovit,  and  costs  (as  specified  in  the  rule),  possession  should  be  restored 
to  the  defendant ;  and  that  the  judgment  should  stand  as  a  security  for 
the  due  performance  of  the  repairs  pursuant  to  the  stipulations  in  the 
cognovit, 

Patteson 
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1839. 


Doe  dem. 
Mayhew 

against 

ASBY. 
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1839.  Patteson  J.    It  is  quite  clear  that  we  have  no  au- 

_     7"      thority  to  make  this  rule  absolute.     From  my  note  of 

Doe  dem. 

Mayhew     the  motion,  I  think  that  we  granted  the  rule  nisi  under 

against 

AsBv,  a  mistaken  impression  of  the  facts.  Supposing  that  we 
could  interfere,  it  appears  that  there  were  repairs  still 
undone  when  the  action  was  brought. 

Coleridge  J.  The  strongest  way  in  which  this 
case  could  be  put  for  the  tenant  would  be,  to  shew  that 
the  affidavits  disclose  something  which  might  have  been 
an  answer  to  the  action.  But  they  do  not;  and  if  they 
did,  we  could  not  try  the  question  on  affidavits. 

Rule  discharged. 


Tuesday^ 
April  30th. 


Faulkner  against  Chevell. 


JJEBT  for  penalties  under  stat.  22  G.  2.  c,  46.  s.  14. 

The  declaration  stated  that  one  Harris  was  clerk 
of  the  peace  of  the  town  of  Cambridge,  and  defend- 
ant his  deputy  as  such  clerk  of  the  peace.  That  de- 
fendant, being  such  deputy,  within  the  space  of  twelve 
months  before  the  commencement  of  the  suit,  at  the 
general  quarter  sessions  of  the  peace  holden  in  and  for 
the  said  town  in  June  ISSi,  being  the  town  where  de- 
fendant executed  his  office  of  such  deputy,  acted  and 
presumed  to  act  as  attorney  for  one  J".  Z).,  by  then,  at 


Debt  for  pe- 
nalties, under 
Stat.  22  G.  2. 
c.  46.  s.  14., 

for  acting  as 
attorney  at  the 
sessions  ot  the 
place  where 
defendant 
*'  executed  the 
office"  of  de- 
puty clerk  of 
the  peace. 
Plea,  Not 
guilty.  Held, 
that  plaintiff  . 
was  bound, 
upon  this  issue, 
to  prove  the 

actual  exercise  of  the  office  by  defendant;  and  that  a  finding  by  the  jury,  that  defendant 
"  had  never  acted"  as  such  deputy,  negatived  the  charge  in  the  declaration. 

The  town  clerk,  to  whose  office  that  of  clerk  of  the  peace  had  usually  been  incident, 
appointed  defendant  his  deputy  in  the  office  of  town  clerk.  Held  that,  for  the  purpose 
of  this  action,  defendant  was  not  deputy  clerk  of  the  peace  ;  and  semble,  that  even  if  the 
appointment  made  him  such  deputy,  he  was  not  liable  to  the  penalties,  if  he  abstained  from 
acting,  and  the  duties  of  clerk  of  the  peace  were  always  performed  by  the  principal  in 
person. 

the 
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the  said  sessions,  as  the  attorney  of  and  for  the  said  1839. 
J,  Z).,  conducting  the  prosecution  of  a  certain  indictment  ~~ 

Faulkner 

against  one  F.  H..^  at  and  upon  the  trial  of  a  certain  issue  agai7ist 
joined  on  the  said  indictment,  and  which  issue  was  then 
tried  at  the  said  sessions,  contrary  to  the  form  of  the 
statute  &c.,  whereby  defendant  forfeited  the  sum  of 
sol.  &c.  There  were  six  other  counts  for  six  other 
penalties.    Plea,  Not  Guilty  (a). 

At  the  trial  before  Park  J.,  at  the  Cambridge  Lent 
assizes  1837,  it  was  contended,  on  the  part  of  the 
plaintiff,  that  the  plea  admitted  Harris  to  be  clerk  of 
the  peace,  and  defendant  his  deputy.  The  learned 
Judge  ruled  otherwise.  The  plaintiff  then  proved  the 
appointment  of  Harris,  in  1833,  to  the  office  of  town 
clerk  of  the  borough  of  Cambridge,  to  be  exercised  by 
himself  or  deputy  so  long  as  he  should  demean  himself 
properly  in  the  said  office,  and  in  the  execution  of  the 
"  duties  incident  thereto;  "  together  with  all  fees,  profits 
&c.,  "  in  as  ample  and  beneficial  a  manner  as  any  other 
person  or  persons,  theretofore  holding  and  using  the  said 
office,  held  and  enjoyed  the  same."  The  deputation  by 
Han  is  to  defendant  recited  his  own  election  as  town 
clerk,  and  appointed  defendant  to  be  his  deputy  "  in 
the  office  of  town  clerk  of  the  said  borough,  to  have, 
hold,  use,  exercise  and  enjoy  the  office  of  deputy  town 
clerk  of  the  said  borough,"  for  the  same  time  and  on 
the  same  tenure  as  Hayris  himself.  Evidence  was  then 
adduced  to  shew  that  the  office  of  clerk  of  the  peace 
was  incident  and  united  to  that  of  town  clerk ;  that  the 
town  clerks  had,  for  many  years,  usually  performed  all 
the  duties  of  clerk  of  the  peace  without  any  separate 
appointment,  and  that  the  deputy  town  clerk  was,  as 
such,  also  deputy  clerk  of  the  peace.    It  appeared  that 

(a)  See  Faulkner  v.  Chevell,  5  A.  8f  E.  213. 

the 
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1839.       the  justices  at  the  sessions  acted  as  such  under  com- 
missions  of  the  peace  for  the  town,  and  were  not  charter 

Faulkner 

against  justicCS. 
Chevell. 

On  the  part  of  the  defendant,  it  was  proved  that  he 
confined  himself  to  the  duties  of  town  clerk,  and  Harris 
always  officiated  in  person  at  the  sessions  as  clerk  of  the 
peace.  An  appointment  of  Harris  as  clerk  of  the  peace,  in 
1830,  by  the  Duke  of  Rutland,  who  claimed  to  be  custos 
rotulorum  for  the  town,  was  also  produced ;  but  the 
legality  of  the  appointment  by  the  duke,  and  the 
duke's  title  to  be  custos  rotulorum,  were  denied  by  the 
plaintiff.  It  was  admitted  that  defendant  had  acted  as 
attorney  upon  the  occasions  referred  to  in  the  de- 
claration. 

The  jury,  being  asked  by  the  learned  Judge,  "  whether 
the  defendant  had  ever  acted  as  deputy  clerk  of  the 
peace,"  found  that  he  had  not ;  whereupon  plaintiff 
was  nonsuited,  with  leave  to  move  to  enter  a  verdict  for 
him  for  such  penalties  as  the  Court  should  think  proper. 

In  the  following  'Easter  term,  Kelly  obtained  a  rule 
nisi  according  to  the  leave  reserved,  and  now 

Biggs  Andrews  and  Bi/les,  shewed  cause.  The  point 
respecting  the  effect  of  the  plea  of  not  guilty  is  decided 
by  Earl  Spencer  v.  Swannell  (a).  [Kelly,  contra,  gave 
up  this  point.]  There  was  no  proof  either  that  de- 
fendant was  deputy  clerk  of  the  peace,  or  that  he 
executed  the  office  of  such  deputy.  Both  should 
have  been  proved  in  order  to  fix  him  with  the  penal- 
ties of  the  act  [h),  whereas  the  latter  allegation,  which 

is 

(a)  SM.  ^  W.  154.    See  also  Jones  \.  Williams^  4  M.      W.  375. 

(6)  Stat.  22  G.  2.  c.  46.  s.  14.  is  as  follows  :  "  And,  to  the  end  that 
justice  may  be  impartially  administered  in  the  several  general  or  quarter 
sessions  of  this  kingdom,  be  it  further  enacted  by  the  authority  afore- 
said, 
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is  necessarily  inserted  in  the  declaration,  was  expressly  1839. 
negatived  by  the  jury.    The  clerk  of  the  peace  is  the 

»  J  J     J  *■  Faulkner 

officer  of  the  justices,  and  removable  by  them ;  1  W,  Sf  M.  against 

Chevell. 

sess.  1.  c.  21.  5.6.  The  town  clerk  is  an  officer  of  the 
corporation.  The  two  offices  are  therefore  distinct, 
though  they  may  happen  to  be  united  in  one  person, 
who  may  appoint  a  deputy  for  either  office.  Here,  the 
appointment  of  deputy  was  in  terms  confined  to  the 
office  of  town  clerk,  which  may  be  exercised  concur- 
rently with  the  business  of  an  attorney.  The  mischief 
of  the  act  is  avoided ;  for,  as  the  defendant  never  acts 
as  clerk  of  the  peace,  it  can  never  devolve  on  him  to  tax 
his  own  bills  for  business  done  as  attorney. 

Kelli/  and  Gunning,  contra.  The  weight  of  evidence 
was  in  favour  of  the  conclusion  that  the  two  offices  had 
been  invariably  held  by  one  person,  and  that  the  appoint- 
ment of  a  town  clerk  made  him,  ipso  facto,  clerk  of  the 
peace.  The  clerk  of  the  peace  is  not  of  necessity  appointed 
by  the  custos  rotulorum,  for  stat.  37  Hen,  8.  c.  1.  s.  5.  re- 
serves the  right  of  corporations  and  others  to  appoint  to 
that  office,  where  they  lawfully  enjoyed  it  at  the  passing  of 
the  act.  As  the  town  clerk  was,  virtute  officii,  clerk  of  the 
peace,  a  deputation  of  the  former  office  necessarily  made 

said,  That  no  clerk  of  the  peace,  or  his  deputy,  nor  any  under  sheriff  or 
his  deputy,  shall,  from  and  after  the  said  29th  day  of  September,  act  as 
a  solicitor,  attorney,  or  agent,  or  sue  out  any  process,  at  any  general  or 
quarter  sessions  of  the  peace  to  be  held  for  such  county,  riding,  division, 
city,  town  corporate,  or  other  place  within  this  kingdom,  where  he  shall 
execute  the  office  of  clerk  of  the  peace,  or  deputy  clerk  of  the  peace,  under 
sheriff,  or  deputy,  on  any  pretence  whatsoever ;  but  if  any  clerk  of  the 
peace,  or  his  deputy,  or  any  undersheriff,  or  his  deputy,  shall  presume  to 
act  as  a  solicitor,  attorney,  or  agent  as  aforesaid,  such  clerk  of  the  peace, 
or  his  deputy,  undersheriff,  or  his  deputy  respectively,  shall  be  subject  and 
liable  to  a  like  penalty  of  50^.,  to  be  recovered  in  manner  aforesaid." 

the 
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1839.  the  defendant  a  deputy  in  the  latter  also  ;  and  it  matters 
„  not  that  the  appointment  was  restrained  to  the  office  of 

Faulkner  ^  • 

against  town  clerk,  for  a  deputy  cannot  be  appointed  with  a 
less  power  than  his  principal ;  Parker  y.  Ketf  (a).  As 
to  the  finding  of  the  jury,  the  word  "act'*  does 
not  occur  in  the  statute,  but  the  word  "  execute." 
An  office  is  executed,  in  point  of  law,  by  the  person 
who  has  been  legally  appointed  to  it,  and  the  acting  of 
the  principal  as  clerk  of  the  peace  (which  is  admitted) 
is  in  law  the  acting  of  the  deputy.  It  is  mere  matter  of 
private  arrangement,  which  shall  do  an  act  which  either 
may  officially  execute ;  and  if  the  practising  as  an  at- 
torney may  be  legalised  by  a  mere  voluntary  absti- 
nence from  performing  the  duties  of  the  office,  it  is 
evident  that  the  provisions  of  the  act  may  be  eluded  by 
a  juggle.  Hughes  v.  StatJiam  {b)  shews  that  the  statute 
cannot  be  evaded  by  an  arrangement  indirectly  defeating 
its  object.  In  Stanley  v.  Dodd  {c)  it  was  held  that  a 
party  who  was  qualified  to  be  a  guardian  of  the  poor  by 
reason  of  an  estate,  and  who  thereby  became  a  guardian, 
ipso  facto,  by  virtue  of  a  local  act,  was  liable  to  a  penalty 
for  supplying  goods  to  the  poor  under  55  G.  3.  c,  137. 
s,  6.,  although  he  was  not  proved  to  have  acted  as 
guardian. 

Lord  Denman  C.  J.  This  rule  must  be  discharged 
and  the  nonsuit  stand.  The  declaration  properly 
alleges,  that  the  defendant  executed  the  office  of  deputy 
clerk  of  the  peace,  but  the  evidence  does  not  support  the 
allegation.  There  was  no  sufficient  evidence  that  the 
defendant  was  deputy  clerk  of  the  peace,  and  none  at  all 

(a)  1  Lord  Ray.  658.    S.  C.  \  i^alk.  95.        (b)  4  B.      C.  187. 

(c)  1  Dowl.  ^  Ry.  397. ;  and  see  Stanley  v.  Doddj  2  Bowl  ^  By.  809. 

that 
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that  he  acted  in  that  capacity.  I  cannot  assent  to  the 
doctrine,  that  the  acting  of  Harris  was  the  acting  of  his 
deputy,  especially  as  the  declaration  mentions  both  the 
deputy  and  the  principal,  and  must  be  therefore  taken 
to  mean  an  acting  by  the  former  and  not  by  the  latter. 
The  defendant  may  have  accepted  the  office  of  deputy 
town  clerk  without  any  intention  on  the  part  of  himself 
or  of  his  principal  that  he  should  perform  the  duties  of 
clerk  of  the  peace.  Where  the  two  offices  happen  to 
be  united  in  the  same  person,  there  is  certainly  some 
danger  that  the  provision  of  the  legislature  may  be 
evaded  by  a  private  arrangement  between  the  principal 
and  his  deputy ;  but  we  must  adhere  to  the  words  of 
the  statute,  which  are  clear.  The  decision  in  Stanley  v. 
Dodd  (a)  is  founded  on  language  very  different  from 
that  used  in  22  G.  2.  c.  46.,  and  is  therefore  inapplicable 
here. 

LiTTLEDALE  J.  The  appointment  distinctly  makes 
the  defendant  deputy  town  clerk,  and  not  deputy  clerk 
of  the  peace.  The  defendant  is  not  shewn  to  have 
filled  the  latter  office  at  all. 

Patteson  J.  I  am  not  satisfied  that  the  defendant 
filled  the  office  of  deputy  clerk  of  the  peace.  The  two 
offices  held  by  Harris  are  not  one  and  the  same  office, 
but  different  ones  filled  by  the  same  person.  The  de- 
fendant may  lawfully  be  appointed  deputy  as  to  one, 
and  not  as  to  the  other.  Even  if  he  held  the  office,  he 
never  executed  the  duties  of  it  within  the  meaninor  of  the 
statute.    The  stat.  55  G.  3.  c.  137.  s.  6.  provides  that 

(a)  1  Dowl.  ^  Ry,  397. 

Vol.  X.  G  goods 


1839. 

Faulknhr 

agaijist 
Chevell. 
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Faulkner 

against 
Chevell. 


goods  shall  not  be  supplied  by  overseers  or  others  "in 
whose  hands  "  the  management  &c.  of  the  poor  "  may 
be  placed "  in  any  parish  "  for  which  he  or  they  shall 
be  appointed  as  such,  during  the  time  which  he  or  they 
shall  retain  such  appointment."  This  language  is  very 
different  from  that  of  22  G.  2.  c^Q,  s.  14. 


Coleridge  J.  The  plaintiff  must  prove  an  acting  as 
deputy  clerk  of  the  peace  at  the  sessions  or  place  where 
he  is  alleged  to  have  acted  as  an  attorney.  It  is  a  new 
doctrine  to  maintain  that  an  acting  by  the  principalis 
an  acting  of  the  deputy.  There  are  many  cases  in 
which  the  act  of  the  deputy  is  the  constructive  act  of  the 
principal ;  but  the  converse  does  not  hold. 

Rule  discharged. 


Wilson  against  Ray. 

^SSUMPSIT  (declaration  of  22d  November,  1836) 
for  money  had  and  received,  and  on  an  account 
stated.  Plea.  Non  assumpsit.  On  the  trial  before  Lord 
Denman  C.  J.,  at  the  sittings  in  London  after  Easter 
term,  1837,  it  appeared  that  the  plaintiff,  on  May  6th, 
1833,  compounded  by  deed  with  his  creditors,  one  of 
whom  was  the  present  defendant.  The  defendant,  when 
requested  to  subscribe  the  deed,  had  refused  to  do  so 
unless  he  had  205.  in  the  pound ;  and  the  plaintiff,  to 


Wednesday, 
May  1st. 

Plaintiff  being 
about  to  com- 
pound with  his 
creditors,  de- 
fendant, a  cre- 
ditor, refused 
to  subscribe  the 
deed  unless  he 
■were  paid  in 
full.  Plaintiff, 
to  obtain  his 
signature,  gave 
a  bill,  payable 
to  defendant's 
agent,  for  the 
difference  be- 
tween 205.  in 

the  pound  and  8s.,  the  proportion  compounded  for.  Defendant  then  signed  the  deed. 
Plaintiff  did  not  honour  the  bill  when  due ;  but,  on  subsequent  application,  he  paid  it, 
some  months  after  the  dishonour,  by  two  instalments,  to  the  payee,  and  defendant  received 
the  money.     The  other  creditors  were  paid  according  to  the  deed. 

Held,  that  plaintiff  could  not  recover  back  the  amount  paid  to  defendant  above  8s.  in 
the  pound ;  for  that  the  transaction  had  been  closed  by  a  voluntary  payment  with  full 
knowledge  of  the  facts,  and  ought  not  to  be  re-opened.  And  that  it  made  no  difference 
that  the  sum  in  question  had  not  been  recovered  by  action. 

obtain 
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obtain  his  signature,  accepted  a  bill  of  exchange  drawn 
for  this  purpose  by  William  Preston,  the  defendant's 
clerk,  dated  4pn7  3d,  1833,  for  the  payment,  at  nine 
months,  of  29/.  165.,  the  difference  between  85.  and  205. 
in  the  pound  on  the  defendant's  debt.  The  bill  was 
not  honoured  when  due,  but,  on  subsequent  application, 
the  plaintiff  paid  the  amount  by  two  instalments,  in 
February  and  May  1834,  to  Preston^  who  placed  the 
amount  to  the  plaintiff's  credit  with  the  defendant.  The 
85.  in  the  pound  was  also  paid,  [a)  The  plaintiff  went 
on  dealing  with  the  defendant,  and  receiving  goods  from 
him,  till  the  expiration  of  some  months  after  the  last 
instalment  was  paid.  The  defendant's  counsel  objected 
that,  the  payment  having  been  voluntary,  this  action  did 
not  lie.  The  Lord  Chief  Justice  thought  otherwise, 
but  reserved  leave  to  move  to  enter  a  nonsuit,  and  the 
plaintiff  had  a  verdict  for  29/.  165. 

Kelly,  in  Trinity  term  1837,  moved  for  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered.  This  action 
is  grounded  on  a  misconception  of  Cockshott  v.  Ben- 
nett (b)  and  other  cases.  It  is  true  that  if,  in  the 
present  case,  Ray  had  been  holder  of  the  bill  and 
attempted  to  enforce  payment  of  it  by  action,  the  circum- 
stances under  which  it  was  extorted  would  have  been 
a  good  defence ;  or  if  Ray  had  negotiated  the  bill  to  a 
bona  fide  holder,  who  had  sued  Wilson  upon  it,  Wilson 
would  have  been  without  defence  in  such  an  action,  but 
might  have  had  his  action  over  against  Ray  for  the 
amount  recovered  against  himself :  Smith  v.  Cuffic), 

(a)  It  was  stated  in  the  course  of  discussion,  when  the  after-mentioned 
rule  was  moved  for,  that  all  the  creditors  were  paid  8s.  in  the  pound, 
ih)  2  T.  R.  763.  (c)  6  M.  ^  S.  160. 

G  2  But 


1839. 
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1839.      But  here  the  bill  had  not  been  negotiated,  and  all  the 
facts  shew  that  the  payment  was  voluntary.  [Lord 

Wilson 

against  Denman  C.  J.  The  payee  might  at  any  time  have  placed 
the  bill  in  the  hands  of  a  bona  fide  holder.]  It  was 
still  in  his  own  hands  when  paid.  [Lard  Denman  C  J. 
The  fact  was,  that  the  plaintiff  paid  it  rather  than  lose 
the  credit  which  he  had  with  lRay,~\  The  payment 
was  made  voluntarily  and  with  knowledge  of  the  facts ; 
this  case,  therefore,  falls  within  the  principle  laid  down 
upon  the  subject  in  Brisbane  v.  Dacres  [a).  [Lord 
Denman  C.  J.  Nothing  ynlawful  was  done  there ;  the 
parties  only  mistook  their  rights.]  In  Took  v.  Tuck  (b), 
where  the  defendant  had  compounded  with  his  creditors 
(but  it  did  not  appear  to  what  extent  the  composition 
had  been  carried  into  effect) ;  and  some  time  after  that 
arrangement  the  defendant  e^ave  a  bond  for  the  whole 
amount  of  his  debt  to  one  of  the  creditors,  the  Court  of 
Common  Pleas  held  that  such  bond  might  be  enforced, 
though  it  would  have  been  otherwise  if  a  bond  or  agree- 
ment to  the  same  effect  had  been  entered  into  before  or 
at  the  time  of  the  composition.  Here  the  bill  was  given 
in  pursuance  of  an  original  unlawful  contract ;  the  un- 
lawfulness consisted  in  the  undue  pressure  upon  the 
debtor  at  the  time  of  making  the  agreement;  but  the 
bill  was  paid  under  no  unlawful  pressure.  Rai/  had  not 
then  the  power,  as  a  creditor,  of  enforcing  any  right 
against  Wilson,  or  withholding  any  benefit  from  him  ; 
there  was  nothing  to  deter  Wilson  from  availing  himself 
of  any  protection  the  law  might  give  him  against  Ray  ; 
therefore  he  made  the  payment  voluntarily.  He  went 
on  dealing  with  Ray  for  some  time  afterwards,  and  more 

(a)  5  Taunt.  143. 

(6)  4  Bing,  224.    See  Tuck  v.  Tooke  {S.  C.  in  Error),  9  B.  Sf  C.  437. 

than 


-i 


Ray 


IN  THE  Second  Year  or  VICTORIA. 

than  two  years  passed  before  this  action  was  commenced.  1839. 
[Patteson  J.  mentioned  Turner  v.  Hoole  («).]  Lord 

Wilson 

Kenyon  held,  in  Tullmm  v.  Do'ison  (h)  "  that  where  a  vo-  against 
luntary  payment  was  made  of  an  illegal  demand,  the 
party  knowing  the  demand  to  be  illegal,  without  an 
immediate  and  urgent  necessity,  (or  as  expressed  by 
Mr.  Bearcrqft,  unless  to  redeem,  or  preserve  your  per- 
son or  goods,)  it  is  not  the  subject  of  an  action  for 
money  had  and  received.  The  law,  if  so  held,  would 
subject  all  accounts  and  settlements  between  parties  to 
revision."  \_Patteson  J.  It  does  not  appear  that  the 
payment  in  that  case  would  have  been  in  fraud  of  any 
third  party.]  Here  every  creditor  had  been  paid  the 
amount  of  his  composition. 

A  rule  nisi  was  granted.    In  this  term  (April  30th), 

Piatt  and  R.  V,  Richards  shewed  cause.  In  the  cases 
where  it  has  been  held  that  money  voluntarily  paid 
should  be  retained  by  the  party  receiving  it,  there  was 
no  fraud  in  the  first  instance.  Here  the  bill  was  given 
to  Bay  in  fraud  of  the  other  creditors ;  no  right  could 
be  acquired  by  such  fraud,  and  the  29/.  16s.  never 
ceased  to  be  the  money  of  Wilson.  The  payment  here 
was  not  in  any  sense  voluntary ;  there  appears  to  have 
been  an  urgency,  the  plaintiff  paying  an  instalment  before 
he  bad  means  to  pay  the  whole.  The  Duke  de  Cadaml 
v.  Collins  (c)  is,  in  principle,  not  distinguishable  from 
this  case.  [Lord  Denman  C.  J.  It  would  be  more  like 
if  Ray  had  obtained  the  money  when  he  executed  the 

(a)  Bowling  ^'  Bi/land's  Nisi  Prius  Cases,  (usually  annexed,  as  a  sup- 
plement, to  2  D.  ^  R.,)  27. 

{h)  6  Esp.  N  p.  c.  26.  note.  (c)  4  ^.  ^  ^.  858. 
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1839.      deed.     The  question  here  is,  why  Wilson  could  not 
as  well  have  resisted  the  demand  upon  the  bill,  as 

Wilson 

against  bring  this  action.]  In  The  Duke  de  Cadaml  v.  Col- 
Ims  {a)  the  Lord  Chief  Justice,  after  stating  the  real 
question  to  be,  whether  the  money  is  still  the  plaintiff'^s, 
adds,  "  How  is  it  shewn  not  to  be  so  ?  Why,  by  striv- 
ing to  give  effect  to  a  fraud."  "  This  case  differs  from 
all  which  have  been  cited  as  being  otherwise  decided : 
in  none  of  those  was  the  bona  fides  negatived."  The 
same  argument  decides  the  present  case.  That  the 
original  transaction  here  was  invalid,  results  from  all  the 
cases,  beginning  with  Cockshott  v.  Bennett  (h).  In  Smith 
V.  Cuff[c)  the  plaintiff  had  paid  the  bill,  in  the  hands  of 
a  bona  fide  holder,  against  whom  he  Could  have  no 
defence;  and  here,  Wilson  would  have  been  similarly 
situated  in  an  action  brought  by  Preston,  unless  he  could 
have  identified  Preston  with  Ray,  Turner  v.  Hoole  (d) 
decides  the  present  case.  There  the  defendant,  having, 
with  other  creditors  of  the  plaintiff,  executed  a  compo- 
sition deed,  afterwards  induced  the  plaintiff'  to  accept 
bills  to  the  full  amount  of  his  demand,  which,  though 
dated  before,  were  drawn  after  the  execution  of  the 
deed.  The  plaintiff  paid  the  bills,  after  legal  proceed- 
ings had  been  taken  against  him,  and  then  brought  an 
action  of  money  had  and  received  for  the  difference 
between  what  he  had  so  paid  and  the  composition 
secured  by  the  deed ;  and  Abbott  C.  J.  held, .  at  nisi 
prius,  that  the  defendant  was  liable  to  refund  that  sur- 
plus, the  transaction  being  a  fraud,  either  upon  the 
insolvent  or  upon  the  other  creditors.    [Lord  Denman 

(a)  ^A.  ^  E.  858.  (h)  2  T,  R.  763. 

(p)  6M.^S.  160.  {d)  D.  ^  R.  N.  P.  C.  27. 

C.J, 
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C.  J.  I  do  not  see  how  it  was  a  fraud,  being  subsequent  "  1839. 
to  the  composition.]    lurna-  v.  Hoole  (a)  was  rehed 

Wilson 

upon  as  law  by  the  Court  of  Common  Pleas  in  Alsager  against 
V.  Sjpaldiiig  (b) ,  In  Coleman  \,  Waller  {c)  the  principle 
of  Cockshott  V.  Bemiett  (d)  was  extended  to  the  case 
where  a  creditor,  as  the  consideration  for  his  entering 
into  a  composition  deed,  obtained,  not  from  the  debtor 
but  from  a  third  person,  security  for  his  whole  debt. 
Hills  Vi  Street  (e)  is  among  the  instances  which  shew 
what  may  be  considered  compulsory  payments,  though 
not  enforced  by  actual  process  of  law.  The  Courts 
have  always  been  anxious,  in  the  case  of  composition 
deeds,  to  preserve  complete  bona  fides  among  the  cre- 
ditors. 

Kelli/,  contra.  If  there  had  appeared  in  this  case 
either  fraud,  extortion,  duress,  or  any  kind  of  com- 
pulsion, the  defendant  could  not  retain  the  sum  now 
claimed.  And  it  may  be  admitted  that  if  he  had  sued 
upon  the  bill  he  could  not  have  recovered,  the  giving  of 
it  being  an  undue  preference.  The  single  authority  of 
Turner  v.  Hoole  (a)  is  against  the  plaintiff ;  but  that,  if 
rightly  reported,  appears  to  be  bad  law ;  and  is  contrary 
to  all  the  other  decisions,  [Lord  Denman  C.  J.  I  feel 
no  difficulty  except  from  that  case.  Perhaps  we  had 
better  take  time  to  look  into  it.  The  antedating  there 
seems  to  connect  the  transaction  with  some  fraud.] 
The  plaintiff  there  should  have  resisted  the  proceedings 
commenced  against  him.  But  perhaps  it  may  have 
been  thought  that,  as  the  proceedings  were  upon  bills 

(a)  D.     E.  N.  P.  a  27.  (b)  4  New  Ca.  407. 

(c)  3  Y.  ^  J.  212.  (rf)  2  T.  R.  763. 

{e)  5  JBing.  37. 
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1839.       of  exchange  on  which  something  (namely,  the  amount 
'       of  the  composition)  was  confessedly  due,  the  insolvent 

Wilson 

against  was  not  Called  upon  to  defend,  and  might  resort  to  his 
cross  action,  [^Patteson  J.  He  might  have  resisted  pro 
tanto,] 

The  case  stood  over,  and  to-day. 

Lord  Denman  C.  J.,  (after  reading  aloud  the  case 
of  Turner  v.  Hoole  («),  and  consulting  the  other  Judges) 
said  : 

This  rule  must  be  made  absolute.  The  case  which 
we  wished  to  have  more  fully  before  us  is  undoubtedly 
a  case  in  point  against  the  present  defendant,  but  the 
defence  here  relied  upon  was  not  presented  to  Lord 
Tenterden,  He  considered  that  case,  as  I  on  the  trial 
considered  the  present  case,  to  be  decided  by  the  prin- 
ciple clearly  laid  down  in  Cockshott  v.  Bennett  {h\  often 
recognized  and  never  impeached;  but  he  was  not  re- 
minded of  another  principle  of  at  least  equal  import- 
ance which  was  established  in  Marriott  v.  Hampton  (c), 
that  what  a  party  recovers  from  another  by  legal  pro- 
cess, without  fraud,  the  loser  shall  never  recover  back 
by  virtue  of  any  facts  which  could  have  availed  him  in 
the  former  proceeding.  Money  so  recovered  was  not 
received  to  the  plaintifF^s  use :  it  was  received  to  the  use 
of  the  successful  party  by  authority  of  law.  If  any 
error  was  committed  in  the  former  proceeding,  still  the 
plaintiff  is  estopped  from  proving  it  after  failing  to  do 
so  at  that  time.  If  this  were  otherwise,  the  rights  of 
parties  could  never  be  finally  settled  by  the  most  solemn 
proceeding ;  and  verdicts  and  judgments  might  be  ren- 

(a)  Dowl.  ^  R.  N.  P.  C.  27.  (6)  2  T.  R.  763. 

(c)  7  T.  R.  269. 

dered 
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dered  nugatory  by  evidence  which,  if  produced  at  the  1839. 
proper  season,  might  have  received  a  complete  answer. 

*     ^  *^  Wilson 

The  Diike  de  CadavaVs  case  [a)  was  not  intended  to  be,  against 

Uay, 

nor  is  it,  inconsistent  with  this  doctrine.  It  turned  on 
fraud  and  extortion  practised  by  an  abuse  of  ex  parte 
legal  process  by  one  who  knew  that  he  had  no  right  to 
the  money  he  obtained.  That  money  still  remained 
the  property  of  the  Duke,  though  unjustly  taken  out  of 
his  possession.  But  where  the  recovery  is  by  legal 
process,  the  loser  never  can  contend  that  the  property 
is  his. 

I  am  reminded  by  my  brother  Patteson^  that  in  the 
present  case  no  action  was  brought  on  the  bills  in  ques- 
tion but  they  were  voluntarily  paid  after  they  became 
due.  I  think  the  same  principle  applies.  This  plaintiff* 
might  have  then  refused  payment,  and  if  the  defendant's 
agent,  the  drawer,  had  brought  his  action  on  the  ac- 
ceptance, he  had  the  opportunity  of  defending  himself 
by  the  illegal  nature  of  the  consideration.  He  waived 
the  advantage,  and  voluntarily  paid  the  bills  with  full 
knowledge  of  all  the  facts.  I  am  of  opinion  that  it  is 
not  now  open  to  him  to  deny  that  he  was  liable  on 
them. 

Littledale  J.  I  am  entirely  of  the  same  opinion, 
and  I  think  the  circumstance  just  adverted  to  makes  no 
difference. 

Patteson  and  Coleridge  Js,  concurred. 

Rule  absolute. 

(a)  The  Duke  de  Cadaval  v.  Collins,  A:  A.  ^  E.  858. 
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1839. 


Gregg  against  Wells. 

l^^^l^Zf  'J'ROVER  for  goods,  being  the  fittings  and  furniture 

stands  by  and  of  a  public  house.    Pleas,  1.  Not  guilty.    2.  Plain- 

voluntarily  _  g  j 

allows  another  tiff  not  possessed  of  the  goods  as  of  his  own  property. 

to  treat  them  r\      ^  ' 

as  his  own,  On  the  trial  before  Lord  Denman  C.  J.,  at  the  West- 

whereby  a  third  .            .    .            f        m  •  • 

person  is  in-  mmster  siitiugs  alter  lri7iity  term,  1837,  it  appeared 

ducedtobuy  ^^.^i-         loac   ^^^\r.^r•.eP  U  A  ^t.^^o-g, 


them  bona  fide,  1835,  plaintilF  bought  the  good  will,  fittin 

theTfrorthe'  P"^^^^                   P^^                ^  relation, 

vendee.  ^s  tenant,  in  whose  name  the  business  was  carried  on, 

G„  the  ' 

owner  of  the  and  the  requisite  licences  were  transferred.    The  pre- 

littings  of  a  ^ 

public-house,  mises  belonged  to  Messrs.  Elliott  and  Co.,  brewers,  who 

demised  them  i  t-t  7 

to  D.,  who  accepted  Heath  as  tenant  from  year  to  year  at  the  rent 

came"tenan^^of  ^f  seventy  guineas.    As  the  business  proved  unprofit- 

thhdpTrVr^  able.  Heath  gave  it  up;  and  plaintiff,  in  January  1836, 

under  an  agree-  entered  iuto  the  followinof  agreement  with  one  Durham, 

ment  which  °  ° 

gave  his  land-  €«  Memorandum  of  agreement,  made  this  2d  day  of  Ja~ 

lord  a  lien  on 

the  fittings.  nuari)  1836,  between  William  Henry  Gregg,  of  the  one 

G.  was  present 

at  the  execu-  part,  and  Alexander  Durham,  of  the  other  part.  The 

agreement.  D.  Said  W,  H,  Gregg  hereby  agrees  to  let,  and  the  said 

the^gooSwiU^^  ^*  D'^^ham  hereby  agrees  to  take,  the  public  house 

without Ts  called"  &c.,  "  with  the  fittings  up  of  the  same,  and  the 

knowledge  or  several  fixtures  and  things  now  in  and  upon  the  same, 

assent,  to  W.,  °                               ^  ' 

who,  being  told  to  hold  to  the  said  A,  Durham  from  Christmas  last  for  one 

by  the  land- 
lord that  D.  year,  at  the  yearly  rent  of  90/.,  payable  quarterly  on  the 

w^as  his  tenant, 

bought  them  usual  days  ;  and  the  said  A.  Durham  agrees  to  pay  the 

bon^  fide,  in  ig-  in                   i             •          .     i  t 

noranceof  G.'s  Said  rent,  and  all  taxes  and  outgomgs,  mcludmg  sewer 

Iccepted  byThe  ^^^^        Isiwdi  tax,  and  to  keep  all  the  premises  in  good 

tena!iUn?he  substantial  repair,  to  use  the  said  premises  as  a 

place  of  Z). 
Held  that  G. 

could  not  maintain  trover  for  the  fittings  against  W,  And  that  the  defence  was  admis- 
sible on  the  plea  of  not  possessed. 

,  publig 
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public  house,  and  for  no  other  purpose ;  and  will  do  1839. 
every  thing  to  preserve  the  same  as  a  public  house,  and  ~~ 
duly  licensed  as  the  same  now  is ;  to  take  due  care  of  against 

Wells. 

and  preserve  all  the  fixtures  and  fittings  up  now  in  the 
said  premises,  and,  at  the  expiration  of  one  year,  sur- 
render the  same  in  good  preservation  together  with  the 
said  premises, unto  the  said  W.  H,  Gregg;  provided  always 
the  said  A.  Durham  shall  be  at  liberty  to  purchase  all 
the  interest  and  right  of  the  said  W,  H,  Gregg  in  and 
to  the  said  premises,  fittings  up,  and  fixtures,  and  the 
licence  thereof,  at  any  time  during  the  said  twelve 
months  for  which  the  same  are  agreed  to  be  let,  for  the 
sum  of  280/. ;  and  upon  payment  of  the  said  sum  of 
280/.  this  agreement  shall  be  at  end^  except  that  the 
said  A.  Durham  shall  be  liable  to  pay  a  proportion  of 
rent  up  to  the  time  of  the  payment  of  the  said  pur- 
chase-money.   In  witness,"  &c. 

Plaintiff  handed  to  Durhara  an  inventory  of  the  furni- 
ture, including  the  goods  in  question,  being  the  original 
inventory  which  he  had  himself  received  when  he 
bought  the  same  in  1835.  Plaintiff  and  Durham  then 
went  to  Mq^sxs.  Elliott,  who,  upon  being  paid  by  the 
plaintiff  the  balance  of  Heath's  account,  agreed  to  accept 
Durham  as  their  tenant  from  year  to  year  at  the  same 
rent  of  seventy  guineas.  The  written  agreement  entered 
into  on  this  occasion  between  Messrs.  BllioU  and  Dur- 
ham provided  "  that  Durham  should  quit  upon  notice 
at  the  end  of  any  three  months,  and  should  then  deliver 
up  his  licences  to  such  persons  as  Messrs.  Elliott  should 
appoint,  and  that  whenever  Durham  should  quit,  all 
arrears  of  rent,  taxes,  or  other  monies  due  to  Messrs. 
Elliott  should  be  deducted  hy  the  hrolers  from  the  wlu- 
ation  of  the  goods  and  effects  of  Durham^  and  paid  to 

Messrs « 
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1839.       Messrs,  Elliott."   Gregg,  the  plaintiff,  was  present  at  the 
signing  of  this  agreement,  on  which  occasion  a  change 

Gregg 

against       in  the  time  of  its  commencement  was  made ;  but  he  was 

"W  ELLS. 

not  known  to,  or  recognised  by,  Messrs.  Elliotti  except 
as  a  friend  of  Heath,  on  whose  behalf  they  supposed 
that  he  acted ;  nor  were  they  acquainted  with  the  agree- 
ment between  plaintiff  and  Durham.  Durham  took  pos- 
session, insured  the  premises,  and  carried  on  business 
in  his  own  name ;  he  paid  the  ground  rent  to  Messrs. 
Elliott,  and  obtained  receipts  in  his  own  name,  made 
considerable  alterations  in  the  fittings,  and  in  every 
respect  appeared  to  be,  and  acted  as,  owner  and  tenant 
of  the  property  until  October  1836,  when  he  advertised 
the  good-will  and  furniture  for  sale,  and  eventually  (Oc- 
toher  1836)  sold  the  same  to  the  defendant.  Defendant 
had  been  previously  referred  by  Durham  to  Messrs. 
Elliott,  who  informed  him  that  Durham  was  their  te- 
nant. Defendant  was  then  admitted  tenant  by  Messrs. 
Elliott  in  the  place  of  Durham.  At  the  expiration  of 
the  year  of  Durham^s  agreement  with  the  plaintiff,  the 
latter  demanded  the  furniture,  fittings,  &c.  of  the  de- 
fendant, to  whom  he  had  previously  (but  not  until  after 
the  purchase  by  defendant,  and  substitution  of  him  as 
tenant  to  Messrs.  Elliott)  notified  that  they  belonged 
to  him.  Defendant  refused  to  deliver  them.  There  was 
no  proof  that  plaintiff  knew  of,  or  sanctioned,  the  sale 
bv  Durham  to  defendant,  or  that  defendant  was  not  a 
bona  fide  purchaser  from  Durham  in  ignorance  of  any 
claim  or  title  of  the  plaintiff. 

The  Lord  Chief  Justice  told  the  jury  that,  if  they 
were  satisfied  the  plaintiff  had  so  allowed  Durham  to 
deal  with  the  property  as  to  hold  him  out  to  the  world 
as  the  owner  of  it,  and  the  defendant  had  been  thereby 

induced 
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induced  to  purchase  it  bona  fide,  in  the  belief  that  it  was  1839. 
Durham! Si  then  the  defendant  was  entitled  to  a  verdict. 

GllEGG 

The  iurv  found  for  the  defendant.  against 

.  Wells. 

In  Michaelmas  term  followino-  Piatt  obtained  a  rule 

o 

nisi  for  a  new  trial,  on  the  ground  of  misdirection  and 
insufficiency  of  evidence. 

Sir  F.  Pollock  and  Chambers  now  shewed  cause. 
There  was  evidence  that  the  plaintiff  was  privy  to  the 
contents  of  the  agreement  between  Messrs.  Elliott  and 
DiirJiam,  and  permitted  Durham  to  assume  the  cha- 
racter of  tenant  to  them,  and  owner  of  the  fixtures 
and  furniture.  When  he  saw  the  landlords  calculating 
on  the  value  of  the  effects  on  the  premises  as  a  security 
for  arrears  due  to  themselves,  it  was  his  duty  to  inform 
them  that  the  effects  did  not  belong  to  their  tenant. 
In  concealing  from  them  the  state  of  things  between 
him  and  Durham,  he  enabled  the  latter  to  obtain  a 
credit  with  them,  and  with  others  who  might  deal  with 
him,  which  he  would  not  otherwise  have  had.  Pickarcl 
v.  Sears  {a)  is  in  point,  and  establishes  the  general  prin- 
ciple that  one  who,  by  his  language  or  conduct,  wil- 
fully causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  position,  cannot  afterwards  aver 
a  different  state  of  things  against  the  party  whom  he  has 
misled.  Hunsden  v.  Cheyney  {b)  and  Hill  v.  Gray  (c)  are 
to  the  same  effect.  There  is  no  distinction  in  principle, 
although  the  party  who  enables  another  to  assume  the 
credit  of  ownership  may  not  be  actually  present  when 
the  act  is  done  by  which  the  third  party  is  deceived ;  nor 

(a)  6  A.  ^  E.  469.  (6)  2  Vern.  150. 

(c)  1  Stark.  N.  JP.  C.  434. 

is 
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1 839.  is  it  material  here  that  the  title  to  the  property  may  have 
'~  been  really  vested  in  Gre^g;  at  the  time  of  the  sale  by 

Gregg  ^  oo 

against       Durham^  and  that  the  latter  may  have  deceived  Gregg; 

Wells. 

for  where  one  of  two  persons  is  to  lose  by  the  frapd  of  a 
third,  it  is  fit  that  he  [should  be  the  loser  who  has  put 
the  fraudulent  party  in  a  condition  to  practise  the  im- 
position. On  this  ground  it  has  even  been  held  that  if 
the  bailee  of  goods  deliver  them  to  a  stranger,  the  bailor 
cannot  bring  trover  against  the  stranger ;  Bro,  Ah,  Tresp. 
pi.  216.,  cited  7  Bac.  Ab.  803.  Trover,  C.  («),  although 
this  casp  cannot,  perhaps,  be  supported  in  its  full 
extent.  Hern  v.  Nichols  (b),  and  Hartop  v.  Hoare  (c) 
recognize  the  same  principle.  \_Patteson  J.  There  are 
cases  in  which  a  defendant  has  been  allowed  to  set  off  a 
debt  due  from  a  party  in  the  apparent  possession  or 
ownership  of  goods  against  a  •  demand  by  the  real 
owner  (tZ).]  The  facts  here  would  enable  the  defendant 
to  maintain  an  action  on  the  case  for  deceit  against 
the  plaintiff,  if  he  were  now  obliged  to  give  up  the  pro- 
perty to  him  :  Com.  Dig.  Action  upon  the  Case  for  q, 
Deceit,  (A  8.)  (A  10.);  Pilmore  v.  Hood  {e) :  so  that  it 
would  tend  to  circuity  of  action,  if  the  plaintiff  were  now 
permitted  to  recover. 

Piatt  and  Knoides,  contra.  It  is  not  denied  that  the 
goods  really  belonged  to  the  plaintiff.  He  ought  there- 
fore to  recover  for  them,  unless  actual  misconduct  on  his 
part  can  be  proved.  It  does  not  follow  that  Gregg  knew 
the  contents  of  the  whole  agreement  between  Messrs. 
Elliott  and  Durham,  merely  because  he  appears  to  have 

(a)  7th  ed.  The  citation  in  Bacon  is  incorrect :  In  Bro.  Ah.  it  is 
only  said  that  trespass  will  not  lie. 

(6)  1  Salk.  289.  (c)  1  Wilson,  8. 

[d)  See  Carr.  v.  Hinchliff,  4  B.  4;  C.  547.         (e)  5  New  Ca.  97. 

been 
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been  privy  to  an  alteration  in  one  of  its  terms.  Even  if  1839. 
he  knew  the  contents  of  it,  a  case  of  fraud  is  not  esta-  " 

Gregg 

bhshed  ;  for  it  is  not  to  be  presumed  that  Durham  had  agai7ist 

Wells. 

no  other  "  goods  and  effects "  from  which  a  deduction 
might  be  made ;  and,  supposing  that  Gregg^s  goods 
were  intended,  yet  as  the  agreement  between  him  and 
Durham  provided  that  these  should  become  the  pro- 
perty of  Durha7]i  on  payment  of  280/.  during  the  year, 
there  was  no  deception,  nor  representation  inconsistent 
with  what  might  have  been  eventually  the  fact.  Besides 
the  misrepresentation,  if  any,  was  to  Messrs.  Elliott 
and  not  to  the  defendant.  In  Pickard  v.  Sears  {a)  the 
mortgagee,  who  brought  the  action,  had  made  himself  a 
party  to  the  sale,  and  had  sanctioned  it.  The  rule  of 
law  must  prevail  in  favour  of  the  real  owner,  unless  the 
Court  shall  decide  that  he  was  bound,  on  an  attempt  of 
the  lessee  to  deal  with  the  goods,  to  take  active  measures 
for  notifying  and^  asserting  his  claim.  Nothing  but  a 
sale  in  market  overt  will  bar  the  true  owner.  WilJdn- 
son  V.  King{h)y  Loeschman  v.  Machin  [c).  Furniture, 
demised  with  the  premises,  will  not  pass  to  the  assignees 
of  the  lessee,  because  a  third  party  ought  not  to  pre- 
sume that  it  belongs  to  the  tenant.  [Patteson  J.  A 
distinction  has  been  made  between  ordinary  furniture, 
and  furniture  used  in  the  bankrupt's  trade  and  busi- 
ness (^Z).  luovd  Denman  3 »  It  is  always  a  question 
of  fact,  and  not  of  law,  whether  goods  are  in  the  order 
and  disposition  of  the  bankrupt.]  At  all  events,  the 
plea  should  have  been  special,  and  not  a  mere  denial 
of  the  plaintiff's  property,  which  is  undisputed.  The 
mere  possession  of  Durham  gave  no  right  to  convey 

{a)  6  A.  ^  E,  469.  {b)  2  Camp,  335. 

(c)  2  Stark.  N.  P.  C.  311. 

(rf)  See  Lingham  v.  Mggs,  I  B,  8f  P,  82.  88. 

to 
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1839.      to  the  defendant;  Jaullery  \\  Britten  [a)  ]  whereas  the 

plaintiff's  interest  gives  him  a  prima  facie  title  to  re- 
Gregg        ^  . 
against       cover.     [Cpleridge  J.  In  Owen  v.  Knight  (h)  the  facts 

Wells. 

Stated  in  the  third  plea,  viz.,  that  the  plaintiff  had  de- 
livered the  indenture  to  one  Feary  to  raise  money  on  it, 
and  he  had  pledged  it  to  the  defendant,  were  held  to  be 
admissible  on  the  second  plea  of  "not  possessed."  In 
that  case,  too,  the  defendant  was  allowed  to  set  up  alien, 
although  the  agent,  Feary,  had  exceeded  his  authority, 
and  the  plaintiff  had  not  been  directly  a  party  to  any 
misrepresentation  to,  or  deception  upon,  the  defendant.] 
There  the  plaintiff,  at  all  events,  delivered  the  lease  to 
Feary  for  the  purpose  of  parting  with  the  possession  of 
it  as  security  for  a  loan,  although  the  precise  direc- 
tions given  to  him  were  not  pursued. 

LiTTLEDALE  J.  There  are  two  questions:  first,  was 
the  direction  to  the  jury  right  ?  I  am  of  opinion  that  it 
was,  and  that  the  case  falls  within  the  rule  laid  down  in 
PicJcard  v.  Sears  [c].  Next,  was  the  verdict  supported 
by  the  evidence?  On  this  head  there  was  certainly 
evidence  to  go  to  the  jury,  and  I  cannot  say  they  were 
wrong. 

Patteson  J.  ^  The  direction  was  right,  and  the 
facts  support  the  verdict.  The  goods  are  demised  with 
the  premises  by  the  plaintiff  to  Durham  for  one  year, 
with  liberty  to  purchase  the  plaintiff's  interest  in  them 
within  that  period.  I  am  far  from  saying  that  this  alone 
would  have  given  Durham  any  authority  to  sell  the 
goods;  but  Durham  then  becomes  tenant  to  Messrs. 

(a)  4  New  Ca.  242.  (6)  4  New  Ca.  54. 

(c)  6  A.  <^  469. 

Elliott, 
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Elliott,  under  an  agreement  at  variance  with  the  1839* 
former  one,  and  entered  into  in  the  presence  of  the 

Gregg 

plaintiff  himself,  containing  a  clause  to  enable  Messrs.  against 

Wells. 

Elliott  to  deduct  arrears,  due  from  Durham^  from  the 
valuation  of  his  goods  and  effects.  The  plaintiff  does  not 
then  say  a  word  about  his  own  title  to  the  goods.  Had 
Messrs.  Elliott  been  the  defendants,  the  point  would  have 
been  identical  with  that  in  Pickard  v.  Sears  [a).  Here 
the  defendant  is  referred  by  Durham  to  Messrs.  Elliott, 
by  whom  he  is  told  that  Durham  is  their  tenant.  The 
error  is,  therefore,  one  entirely  originating  in  the  fault 
of  the  plaintiff^  who  held  out  Durham  as  owner,  through 
the  medium  of  Messrs.  Elliott. 

Coleridge  J.  Suppose  the  action  had  been  between 
the  plaintiff  and  Messrs.  Elliott ;  the  latter  would  have 
had  good  ground  for  believing  Durham  to  be  the  owner 
in  consequence  of  the  plaintiff's  representation.  If  so, 
then  Messrs.  Elliott  have  a  title  as  against  the  plaintiff, 
which  they  can  convey  to  the  defendant.  As  between 
the  plaintiff  and  Messrs.  Elliott,  the  plaintiff  is  known 
only  as  the  friend  of  Heath  the  previous  tenant ;  and  he 
stands  by,  without  interposition  or  objection,  whilst 
Messrs.  Elliott  and  Durham  become  parties  to  an  in- 
strument which  gives  Messrs.  Elliott  the  right  of  inter- 
fering with  the  furniture  of  the  house  under  certain 
circumstances.  It  is  through  the  act,  or  the  silence,  of 
the  plaintiff^  that  Durham  is  thus  enabled  to  hold  himself 
out  as  the  owner. 

Lord  Denman  C.  J.  Pickard  v.  Sears  (a)  was  in  my 
mind  at  the  time  of  the  trial,  and  the  principle  of  that 
case  may  be  stated  even  more  broadly  than  it  is  there  laid 

(a)  6  A.  8f  E.  469. . 

Vol.  X.  H  down. 
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1839. 

Gkegg 
against 
Wells. 


down.  A  party,  who  negligently  or  culpably  stands  by 
and  allows  another  to  contract  on  the  faith  and  under- 
standing of  a  fact  which  he  can  contradict,  cannot  after- 
wards dispute  that  fact  in  an  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving.  The  de- 
fence here  is,  in  substance,  collusion  between  Durham 
and  the  plaintiff.  As  to  the  evidence,  I  think  a  second 
jury  would  find  the  same  verdict,  and  would  be  justified 
in  finding  it. 

Rule  discharged. 


Thursday^ 
May  2d. 


Davies  against  Wilkinson. 


tiff  and  defendant,  on  the  7th  June  1833,  came  to 
an  account  of  and  concerning  divers  monies  due  and 


Promise  in        A  SSUMPSIT.    The  first  count  stated  that  plain- 

Writing,  as 
follows : 

"  I  agree  to 
pay  B.  6951. 

ments,  viz.  the  owing  by  defendant  to  plaintiff,  and  then  unpaid,  and 
"being 20^! • '*  "po^^  that  account  defendant  was  found  indebted  to 
ciTyinrthref  "'  P^^i^^iff  in  a  large  sum,  viz.  695^.  of  lawful  &c.,  and 
others,  the  four  beinff  SO  found  indebted  he,  defendant,  in  consider- 

amounting  to 

60o;;"there-  atiou  thereof,  then,  viz.  on  &c.,  agreed  and  promised 

mainder,  9  51., 

to  go  as  a  set-   to  pay  to  plaintiff  or  his  order  the  said  sum  of  695/.  at 

off  for  an  order  ^        .        ,  •        i      r»        •        i  i  • 

of  B.  to  T.,  four  mstalments  ;  viz.,  the  nrst  mstalment,  bemg  200/., 

mSnder^of  his  Monday  then  next,  10th  June,  in  the  year  last  afore- 

frorn*S"to  said;  the  second  instalment,  being  150/.,  at  a  certain 

^^'li'eld  n  t  ^^"^^J      period  then  to  come,  and  described  as  the 

promissory  settling  dav  at  Doncaster,  after  the  St.  Le^er.  in  the 

note,  for  such  ^       J  ^      ^  o  ^ 

note  must  be     year  last  aforesaid ;  the  third  instalment,  being  150/.,  at 

entire,  and  this   "  .  •    i  i 

instrument       a  Certain  other  day,  time,  or  period  then  to  come,  and 

contained  a  pro- 
mise to  pay,  joined  with  an  agreement  for  something  else.  But 

Held  good  evidence  of  an  agreement  to  pay,  in  consideration  of  being  found  indebted 
on  a  statement  of  account;  though  no  consideration  was  expressly  stated  on  the  instrument 
itself, 

described 
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described  as  the  settling  day  after  Epsom,  1834;  and  1839. 
the  fourth  instalment,  bein^r  100/.,  at  a  certain  day,  " 

Davies 

time,  or  period  then  to  come,  and  described  as  the  against 

Wilkinson. 

settling  day  at  Doncaster,  in  the  year  1834-;  and  that 
the  remainder  of  the  said  sum  of  695/.,  being  95/., 
should  go  as  a  set-off  for  an  order  of  one  Mr.  Bei/nolds 
to  one  Mr.  Thompson^  and  the  remainder  of  the  debt 
owing  from  plaintiff  to  him  the  said  Mr.  Thompson, 
Averment,  that  the  day,  time,  or  period  described  as 
the  settling  day  at  Doncaster  arrived  and  took  place 
after  the  making  of  the  said  promise  of  defendant, 
and  before  the  commencement  of  this  suit,  viz.  18th 
September  1833  ;  that  the  day,  time,  or  period  described 
as  the  settling  day  after  Epsom  1834,  arrived  and  took 
place  after  the  making,  &c.  and  before  the  commence- 
ment, Sec,  viz.  3d  June  1834 ;  and  that  the  day,  time,  or 
period  described  as  the  settling  day  at  Doncaster,  1834, 
arrived  and  took  place  after  the  making,  &c.,  and  before 
the  commencement,  &c.,  viz.  17th  September  in  the 
year  last  aforesaid ;  and  that  all  the  days,  times,  or 
periods  on  and  at  which  respectively  the  said  four 
several  instalments  of  200/.,  150/.,  150/.,  and  100/.  of 
the  said  sum  of  695/.  were  to  be  paid  have  long  since 
elapsed.  Breach,  that  although  defendant,  in  part 
performance  of  his  said  promise,  did  pay  to  plaintiff 
the  said  first  instalment  of  200/.  on  the  10th  June, 
1833,  aforesaid,  yet  he  has  not  further  regarded  his 
promise,  but  has  disregarded  the  same,  and  has  not 
paid  to  plaintiff  the  said  several  other  instalments  of 
150/.,  150/.,  and  100/.  of  the  said  sum  of  695/.,  or  any 
of  them,  or  any  part  thereof ;  and  the  same,  amounting 
in  the  whole  to  a  large  sum,  viz.  400/.,  still  are  and 
each  of  them  is  wholly  due  and  unpaid,  contrary  to  the 

H  2  tenor 
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1839.      tenor  and  effect  of  the  said  promise  of  defendant,  and 
in  breach  thereof.    The  second  count  was  on  an  account 

Da  VIES 

against       Stated,  in  the  common  form. 

'^ILKINSON.  .  mi  1      P  1  1 

Pleas.  1.  Non  assumpsit.  2,  That  before  the  mak- 
ing of  the  promises,  and  before  either  of  the  accounts 
was  stated,  viz.  on,  &c.,  and  on  divers  other  days, 
&c.,  defendant  lost  to  plaintiff,  and  plaintiff"  then  won 
of  defendant,  divers  sums  of  money,  in  the  whole 
amounting  to  a  large  sum,  viz.  VOO/.,  by  betting  on 
certain  horse-races  which  were  then  run,  and  that  each 
and  every  of  the  bets  by  which  the  said  monies  were 
so  won  and  lost  as  aforesaid  exceeded  the  sum  of  10/.; 
and  that  the  said  accounts  were  respectively  come  to 
and  stated,  and  the  promises  in  the  declaration  men- 
tioned were  respectively  made,  for  and  in  respect  of  the 
said  monies  so  lost  by  and  won  of  defendant  as  afore- 
said, and  not  on  any  other  account,  or  in  any  other 
manner  whatsoever.  Verification.  Replication  to  this 
plea,  denying  that  the  accounts  were  come  to  or  stated, 
or  the  promises  made,  for  or  in  respect  of  monies  lost  by 
or  won  of  defendant  by  betting  on  horse-races  for  sums 
exceeding  10/.,  in  manner  and  form,  &c.  Conclusion 
to  the  country.    Issue  thereon. 

On  the  trial,  before  Littledale  J.,  at  the  Middlesex 
sittings  in  Michaelmas  term,  1837,  the  plaintiff  gave  in 
evidence  the  following  document,  signed  by  defendant, 
bearing  an  agreement  stamp  :  — 

"  1  agree  to  pay  to  Mr.  Charles  Davies,  or  his  order, 
the  sum  of  695/.,  at  four  instalments ;  viz.  the  first  in- 
stalment to  be  paid  on  Monday  next,  June  10th,  1833, 
being  200/. :  the  second  on  the  settling  day  at  Doncaster 
after  the  St.  Leger^  being  1 50/. :  the  third  on  the  settling 
day  at  Doncaster,  after  Epsom,  1834,  being  150/. :  and 

the 
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the  fourth  on  the  settling-day  at  T>oncaster  after  the  St,  1839. 
Leser^  1 834,  being  ICQ/.:  the  remainder,  95/.,  to  go  as  ' 

Davies 

a  set-ofF  for  an  order  of  Mr.  Reynolds  to  Mr.  Thompsori,  against 

•1  Pi'ii  •  P  -r^       •  W1I.KINSO: 

and  the  remainder  or  his  debt  owmg  trom  C.  Davies  to 
him. 

(Signed)  James  WilkmsotiJ* 

The  defendant's  counsel  objected,  first,  that  the  in- 
strument was  a  promissory  note,  and  should  have  been 
stamped  accordingly,  to  which  point  he  cited  Green  v. 
Davies  (a).  Secondly,  that  it  varied  from  the  first 
count,  inasmuch  as  it  did  not  shew  any  debt  or  state- 
ment of  account  prior  to  the  agreement ;  and  that  it 
did  not  support  the  second  count.  Thirdly,  that  the 
instrument  shewed  no  consideration  for  the  promise. 
The  learned  Judge  received  the  evidence,  but  reserved 
leave  to  move  to  enter  a  nonsuit.  Evidence  was 
then  given  of  money  having  been  lent  by  plaintiff 
to  defendant  some  time  before  the  making  of  the  pro- 
mise. The  defendant,  in  support  of  his  second  plea, 
gave  evidence  of  a  betting  account  stated  between 
the  parties  at  a  more  recent  period,  in  consequence 
of  which,  it  was  said,  the  undertaking  in  question 
was  given.  The  learned  Judge  left  it  to  the  jury 
to  say  whether  the  defendant's  debt  to  the  plaintiff 
was  incurred  by  gambling  or  by  borrowing;  and  the 
plaintiff  had  a  verdict  for  40 0/.  Platf,  in  the  same 
term,  moved  for  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered  on  the  grounds  above  stated  ;  or 
why  a  new  trial  should  not  be  had,  on  affidavits  alleging 
surprise,  and  contradicting  the  evidence  of  a  loan.  Affi- 
davits in  answer  were  filed  for  the  plaintiff. 

(a)  ^  B.  ^  C.  235. 

H  3  Thesiger 
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1839.  Thesiger  and  Humfrey  now  shewed  cause.  Green 

V.  Davies  (a)  is  distinguishable,  because  there  the  instru- 
against       ment  held  to  be  a  promissory  note  contained  no  agree- 

WlLlCINSON. 

ment  but  to  pay  a  sum  or  money  with  interest.  Here 
it  is  added  that  a  sum  of  money  shall  be  placed  to  a 
particular  account  in  the  way  of  set-off.  Leeds  v.  Lan- 
cashire{b)  is  an  authority  for  the  plaintiff;  so  also  is 
Bolton  V.  Dugdale  (c),  a  case  much  resembling  the  pre- 
sent. Here  the  document  is  (as  the  Lord  Chief  Justice 
said  in  that  case)  "an  agreement  engrafted  on  a  note." 
If  the  instrument  in  question  be  a  promissory  note,  to 
whom  and  for  what  sum  is  it  a  note?  It  does  not 
appear  who  would  be  entitled  to  demand  the  95/.,  or 
what  claims  of  Reynolds,  and  against  whom,  the  sup- 
posed note  was  intended  to  meet.  The  objection  of 
variance,  supposing  it  well  founded,  does  not  affect  the 
second  count.  As  to  the  suggestion  that  the  instrument 
shews  only  a  nudum  pactum,  it  is  not  set  up  as  con- 
taining the  terms  of  an  agreement :  it  is  a  bare  acknow- 
ledgment, and  equivalent  to  an  I  O  U. 

Piatt  and  Ball,  contra.  First,  this  is  a  promissory  note 
for  the  payment  of  a  sum  by  instalments,  the  whole 
money  to  be  paid  being  definite  and  certain,  according 
to  Stat.  55  G.  3.  c.  184.  sched.  parti,  tit.  Promissory 
Note,  The  first  part  is,  in  form,  a  promise  to  pay  the 
plaintiff*  or  order  695/. ;  and  supposing  that  the  latter 
part  is,  as  to  95Z.,  something  different  from  a  promissory 
note,  that  does  not  change  the  nature  of  the  instrument 
as  to  the  600/.  Leeds  v.  Lancashire  {b)  is  consistent 
with  the  defendant's  view  of  this  case.    There  the  in- 

(a)  4  B.  ^  C.  235.        (6)  2  Camp.  205.         (c)  ^  B.  ^  Ad.  619. 

strument 
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strument  was  held  not  to  be  a  promissory  note,  because,  1839. 
as  between  the  parties  to  the  action,  the  memorandum  ' 

Davies 

indorsed  was  necessarily  incorporated  with  the  whole  against 

'VVlLKIN'^O 

matter  on  the  face  of  the  document.  In  Bolton  v.  Diig- 
dale  {a)  the  writing  was  a  good  agreement,  and  could  not 
be  a  promissory  note,  for  the  sum  payable  was  rendered 
uncertain  by  words  necessarily  affecting  the  whole. 
Here  the  instrument  might  have  been  negotiated  as  a 
note  for  600/.  The  words  added  as  to  the  95/.  are  not 
matter  of  agreement,  for  the  plaintiff  agrees  to  nothing ; 
they  merely  state  that  that  sum  is  carried  to  account  in 
a  particular  manner.  An  instrument  containing  such  a 
clause  is  not  the  less  a  promissory  note  :  Hamsoullier  v. 
Hartsinck  {h\  Dixon  v.  Nuttall(c).  Secondly,  if  this 
is  an  agreement,  the  consideration  was  material,  for  an 
agreement  consists  of  consideration  and  promise ;  Wain 
V.  Warlters  (d) ;  and  here  the  written  agreement  is  not 
that  stated  in  the  declaration,  for  the  promise  to  pay  is 
alleged  to  have  been  made  in  consideration  of  some- 
thing which  appeared  on  stating  an  account,  whereas 
nothing  of  the  kind  is  found  in  the  written  instrument. 
\_Patteson  J.  Might  not  the  consideration  be  proved 
by  parol  ?]  No  such  evidence  was  given.  And, 
lastly,  the  agreement,  if  any  appears  on  this  paper,  is 
nudum  pactum,  no  consideration  appearing.  It  is  indeed 
said.  Com,  Dig.  Agreement  {B  2.),  that,  "  where  an 
agreement  or  contract  is  in  writing,  the  consideration  is 
not  inquirable;*'  but  that  means  where  it  is  by  deed  or 

(a)  4  ^,  ^  Ad.  619.    S.C.  4:  Nev.  4:  M.  412.    See  Wise  v.  Charlton, 
4:  A.  ^  E.  786. 
(6)  7  T.  R.  733. 

(c)  6  Car.  ^  P.  320.    S.  C,  in  banc,  but  this  point  not  discussed, 
1  Cro.  M.  ^  R.  307. 

(d)  5  East,  10. 

H  4-  record. 
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record  (a).  The  instrument  in  question,  if  considered 
as  a  promissory  note  unstamped,  would  clearly  not  be 
evidence,  even  on  the  general  count :  Green  v.  Davies  [h) : 
and  an  I  O  U  does  not  prove  the  actual  statement  of  an 
account;  it  is  a  mere  admission  of  a  debt,  and  vi^as 
treated  so  in  Childers  v.  Boulnois  (c),  though  it  has  been 
received  as  evidence  on  the  count  upon  an  account 
stated :  Payne  v.  Jenkins  {d), 

(The  argument  on  the  affidavits  is  omitted.) 

Lord  Denman  C.  J.  The  first  objection  is,  that  this 
instrument  was  improperly  received  in  evidence,  being  a 
promissory  note  not  duly  stamped.  It  is  a  note,  up  to 
a  certain  point,  but  it  ends,  "  95/.  to  go  as  a  set-off  for 
an  order  of  Mr.  'Reynolds  to  Mr.  Thompson^  and  the  re- 
mainder of  his  debt  owing  from  C  Davies  to  him."  I 
think  that  takes  from  it  the  character  of  a  promissory 
note,  and  makes  it  an  agreement,  and  that  it  was  pro- 
perly received.  Secondly,  it  is  said  that  no  consider- 
ation appears,  to  support  the  first  count.  But  the  pro- 
mise itself  imports  a  consideration,  and  he  who  says, 
"  I  promise  to  pay  you  1 00/.,"  may,  without  any  violent 
construction,  be  supposed  to  say,  "  We  have  settled 
accounts,  and  I  am  to  pay  you  100/."  Thirdly,  it  is 
objected  that  the  instrument  proved  merely  shewed 
nudum  pactum;  but  the  words  "I  agree  to  pay"  are 
a  perfect  promise,  and  they  import  a  consideration. 
It  was  not  necessary  that  the  document  put  in  should 

(a)  7  T.  R.  350.  note  (a)  (^Rannv.  Hughes),  h  cxtQAior  this  in  1  Com. 
Dig.  530.,  note  {f),  5th  [Hammond's,)  ed. 
(&)  4  B.  ^  C.  235. 

(c)  Dowl.  ^  R.  N,  P.  C.  (usually  annexed  as  a  supplement  to  2  Z)  ^ 
J?.)  8. 

{d)  4  Car.  <!;  P.  324. 

be 
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be  a  complete  agreement  on  the  face  of  it,  for  it  is  only 
offered  as  evidence  that  such  a  transaction  existed  as 
the  document  refers  to,  and  undoubtedly  it  is  evidence 
of  that.  But  the  matter  stated  on  affidavit  makes  it  fit 
that  the  case  should  receive  further  consideration  {a). 
The  rule  must  therefore  be  absolute  for  a  new  trial; 
the  rule  for  a  nonsuit  discharged. 

LiTTLEDALE  J.  This  case  is  within  the  principle  of 
Leeds  v.  Lancashire  {h).  To  be  a  promissory  note,  the 
writing  should  be  one  entire  instrument.  Here  the 
instrument,  as  to  95/.,  is  not  a  promissory  note  but  an 
agreement ;  therefore  the  entire  instrument  is  not  a  pro- 
missory note.  As  to  the  objection  that  no  consideration 
appears  on  the  document,  that  is  true,  but  it  supports 
the  averment  in  the  declaration,  that  the  parties  came 
to  an  account  together  (which  is  alleged  according  to 
the  old  mode  of  declaring  upon  an  account  stated) ;  and 
there  can  be  no  doubt  that  they  had  come  to  an  account, 
on  which  695/.  was  to  be  paid  to  the  plaintiff.  The 
statement  on  the  writing  itself  is  evidence  that  there  had 
been  an  account. 

Patteson  J.  Leeds  v.  Lancashire  (b)  and  Ballon  v. 
Dugdale  {c),  are  not  directly  in  point.  In  the  first  case 
the  instrument  was  a  complete  note  on  the  face  of  it,  but 
qualified  by  the  indorsement.  The  second  was  decided 
chiefly  on  the  ground  that  the  sum  to  be  paid  was  un- 
certain, and  therefore  the  instrument  could  not  be  a 
note.    It  is  not  necessary  to  determine  whether  there 

(a)  The  further  observations  on  this  part  of  the  case  are  omitted. 

(b)  2  Camp.  205.  (c)  4  5.^  Ad.  619. 
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Davies 
against 
Wilkinson* 


can  be  on  the  same  paper  a  note  and  an  agreement. 
Here  the  effect  of  the  writing  was,  "  I  promise  to  pay 
600/.  by  instalments,  and  I  agree  to  set  off  951"  That 
was  an  agreement  to  pay  695/.  in  the  whole,  by  the 
means  stated.  The  95/.  was  not  to  be  paid  to  Davies, 
and  could  not  be  payable  to  his  indorsee:  the  instru- 
ment, therefore,  was  not  a  promissory  note. 


Coleridge  J.  We  should  be  unwilling  to  require 
that  two  stamps  should  be  affixed  to  one  instrument, 
though,  in  a  case  like  that  suggested  by  my  brother 
Patteson,  it  might  be  necessary.  But,  if  an  instrument 
be  in  its  nature  entire,  the  stamp  ought  to  be  such  as 
will  apply  to  the  whole ;  and  if,  as  a  whole,  it  cannot 
be  a  promissory  note,  the  question  must  be,  whether 
it  is  not  good  as  an  agreement.  Here  I  think  the 
document  was  so,  not  being  one  of  those  in  which  a 
statement  of  the  consideration  is  requisite  by  the  Statute 
of  Frauds.    It  was,  therefore,  properly  stamped. 

Rule  absolute  for  a  new  trial. 


Thursday^ 
May  2d. 


Phillips  against  Cole. 


^SSUMPSIT  on  a  promissory  note  made  by  de- 
fendant, payable  to  his  order,  and  indorsed  by  him 


to  one  Alves,  and  by  Alves  to  the  plaintiff.    Plea,  that 


Assumpsit  by 
indorsee  of  a 
note  against 
maker.  Plea, 
that  the  note 
was  made  with- 
out consideration,  and  indorsed  and  delivered  to  W.  for  the  purpose  only  of  its  being  dis- 
counted ;  that  W.  in  fraud  of  defendant?  and  without  his  consent,  indorsed  the  same  and 
delivered  it  to  plaintiff,  who  gave  no  consideration,  and  knew  of  the  want  of  authority. 
Replication,  de  injuria. 

Held,  that  evidence  of  declarations  made  by  W.  was  not  admissible  to  prove  the  fraud ; 
W.  being  alive  and  not  called,  and  no  proof  having  been  previously  given  of  any  con- 
nection between  W.  and  the  plaintiff,  or  that  the  plaintiff  took  the  bill  under  circumstances 
establishing  a  privity  in  point  of  law  between  him  and  W , 

there 
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{here  was  no  consideration  for  defendant's  making  or  1839. 
indorsing  the  note ;  that  he  indorsed  it  in  blank  and 

Phillips 

delivered  it  to  one  Williams,  for  a  special  purpose  only;  against 
viz.  to  get  it  discounted  for  defendant  and  pay  him  the 
proceeds,  and  Williams  received  it  for  that  purpose,  but 
did  not  get  it  discounted  for  defendant,  and,  while  he 
had  it  for  the  purpose  aforesaid,  fraudulently  and  with- 
out defendant's  knowledge  or  consent,  and  with  intent 
to  defraud  him,  procured  the  same  to  be  indorsed  with 
the  name  of  Alves  (a),  and  then  delivered  the  same,  so 
indorsed,  to  plaintiff,  who  gave  no  consideration,  and 
well  knew  that  Williams  had  no  authority  to  part  with 
the  same  in  manner  aforesaid  and  that  there  was  no 
consideration  for  the  making  or  indorsing  as  aforesaid ; 
further  averment,  that  Alves  gave  no  consideration  or 
value  for  his  becoming  party  to  the  note,  but  the  same 
was  indorsed  to  him  fraudulently  and  colourably;  notice 
thereof  to  plaintiff.  Verification.  Replication,  de  injuria. 
Issue  thereon. 

On  the  trial  before  Littledale  J.,  at  the  sittings  in 
Middlesex,  after  Trinity  term,  1837,  it  was  proposed  on 
behalf  of  the  defendant  to  prove  declarations  of  Alves 
in  letters  said  to  have  been  written  by  him  while  he 
was  holder  of  the  note.  At  the  time  of  offering  this 
evidence  no  proof  had  been  given  of  any  connection 
between  Alves  and  the  plaintiff,  or  of  the  plaintiff  having 
taken  the  note  when  overdue,  or  without  consideration. 
The  evidence  was  objected  to,  on  the  authority  of  Barough 
V.  White  {h\  and  rejected  ;  and  the  plaintiff  had  a  ver- 
dict.   In  Michaelmas  term,  1837,  a  rule  nisi  was  ob- 

(a)  The  fact  appears  to  have  been  that  Alves  and  Williams  were  the 
same  person. 

(6)  4  ^.  ^  a  325. 

tained 
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1839.      tained  for  a  new  trial,  on  account  of  the  rejection  of 
evidence.    In  this  term  {«), 


Phillips 
against 
Cole. 


Jervis  and  Hoggins  shewed  cause.  It  is  not  easy  to 
reconcile  all  the  cases.  Barough  v.  White  {b),  the  only 
one  solemnly  decided,  is  a  direct  authority  against  the 
reception  of  this  evidence.  The  established  principle 
appears  to  be,  that  a  party  who  has  taken  a  note  or  bill 
before  it  became  due,  cannot  be  affected  by  declarations 
of  a  former  holder,  because  he  derives  his  title  from  the 
nature  of  the  instrument  itself,  and  not  through  such 
previous  holder ;  but  that  if  he  has  taken  the  instrurpent 
after  it  became  due,  he  holds  it  subject  to  all  previous 
infirmities,  and  the  declarations  of  a  party  who  held 
before  him  may  be  received  against  him,  as  shewing 
that  such  party  had  a  defective  title.  The  decision  at 
Nisi  Prius,  in  Smith  v.  De  Wruitz  (c),  was  consistent 
with  this  doctrine.  In  Pocock  v.  Billing  (d)  it  seems  to 
have  been  allowed  that  declarations  by  a  former  holder 
may  be  received,  if  made  while  the  instrument  was  in 
his  possession,  because  they  are  then  against  his  in- 
terest; but  the  grounds  of  decision  are  not  clearly 
ascertainable  from  the  report,  and  in  Barough  v. 
White  {b)  that  case  was  not  treated  as  a  very  binding 
authority.  [Jervis  here  read  the  judgments  of  Bayley^ 
Littledaley  and  Abbott  Js.  in  Barough  v.  White  {b),) 
[Coleridge  J.  Parke  J.  observes  on  that  case,  in  Wool" 
way  v.  Ro'me  (^),  that  "  the  then  holder  had"  there  "  a 

(a)  May  2cl.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 

(6)  4B.  4;  a  325.  (c)  %.  <|-  M.  212, 

(d)  2  Bing.  269.  (e)  1  J.  8f  E.  U4.     See  p.  116. 
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better  title  than  the  party  whose  declarations  were  re- 
ferred to,"  and  that  "  the  right  of  a  person  holding  by  a 
good  title  is  not  to  be  cut  down  by  the  acknowledgment 
of  a  former  holder  that  he  had  no  title."]  Peckham  v. 
Totter  [a)  may  be  referred  to  on  the  other  side ;  there 
the  defendant,  who  was  acceptor,  was  permitted  to  give 
in  evidence  declarations  of  the  drawer ;  but  that  was  to 
shew  a  fraud  in  which  the  drawer  and  the  plaintiff,  who 
sued  as  indorsee,  were  joint  conspirators  :  and  in  Hedger 
V.  Horton  {h\  where  that  circumstance  did  not  appear, 
such  evidence  was  rejected.  The  rule  is,  that  to  render 
declarations  of  living  persons  admissible,  the  person 
makinof  them  must  be  identified  in  interest  with  the 
party  against  whom  they  are  to  be  proved  ;  Diickham  v. 
JVallis  (c),  Beauchamp  v.  Pnrryid)^  Welstead  v.  Levy{e), 
The  case  of  Clipsam  v.  O'Brien  (g),  which  is  to  a  con- 
trary effect,  would  have  been  differently  decided  at  a 
later  period.  Here  no  evidence  was  given  which  could 
identify  Alves  with  the  plaintiff. 

Humfrey^  contra.  The  declarations  were  offered  to 
shew  that  the  note  was  passed  to  the  plaintiff  not  merely 
without  consideration,  but  fraudulently.  {Coleridge  J. 
You  offer  to  shew  by  the  declarations  that  which  is 
necessary  to  make  the  declarations  evidence.]  There  is 
a  difference  between  cases  where  the  bill  or  note  was 
merely  obtained  in  the  first  instance  without  consider- 
ation, and  cases  where  a  suspicion  arises  that  it  was  so 
obtained  by  fraud.  In  the  former  case  actual  proof  of 
the  absence  of  consideration  between  the  original  parties 

(a)  1  Car.  §•  P.  232.  (6)  3  Car.  §•  P.  179. 

(c)  5  Esp.  251.  {d)  1  B.  8f  Ad.  89. 

{e)  I  M.  Sj- Rob.  138.  (g)  1  Esp.  10. 

would 
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1839.  would  not  of  itself  oblige  a  subsequent  holder  to  prove 
'  consideration  ;  in  the  latter,  he  must  prove  it :  Mills  v. 

Phillips 

against      Barber  (a).  In  the  present  case,  therefore,  the  object  with 

Cole. 

which  the  evidence  was  offered  is  material.  In  Barough 
V.  White  [h)  the  evidence,  if  received,  would  only  have 
shewn  want  of  consideration  between  the  maker  and 
payee  of  the  note.  In  PecJcham  v.  Potter  (c)  it  was 
held  that  the  drawer^s  acknowledgment  of  fraud  might 
be  given  in  evidence  by  the  acceptor  against  the  in- 
dorsee, though  Lord  Giffbrd  added,  "  the  defendant 
must  prove  that  the  plaintiff  is  in  some  way  privy 
to  the  fraud."  So  here,  the  evidence  was  admissible, 
though  not  of  itself  decisive.  It  would  have  been  a  ma- 
terial step  in  the  proof.  And  the  declarations  of  any 
person,  while  holder,  are  evidence  if  they  impeach  the 
security,  because  they  are  against  the  speaker's  interest. 
[Coleridge  J.  That  would  let  in  declarations  shewing 
want  of  consideration.]  In  Shaw  v.  Broom  (d)  it  was 
held,  that  in  an  action  between  indorsee  and  acceptor, 
declarations  of  the  drawer,  after  parting  with  the  bill 
(for  value),  were  not  admissible  to  shew  want  of  con- 
sideration :  but  there  it  was  evidently  assumed  that,  if 
made  while  he  held  the  bill,  they  would  have  been  re- 
ceivable (e).    The  suggestion  that  the  holder  of  a  bill 

(a)  1  M.  §•  W.  425.  (b)  4B.  8^  C.  325. 

(c)  1  Car.  §•  P.  232.  (d)  4  JDowI.  §•  R.  730. 

(e)  In,  answer  to  a  question  from  Coleridge  J.,  whether,  in  that  case, 
any  privity  was  established  between  the  plaintiff  and  the  former  holder, 
Huwfrey  read  the  report,  by  which  it  appears  that  the  bill  was  not  due 
when  indorsed  to  the  plaintiff' ;  and  that  after  the  evidence  in  question 
had  been  admitted,  the  former  holder  was  called,  and  stated  that  no  con- 
sideration passed  between  himself  and  either  the  plaintiff  or  the  defend- 
ant. In  Benson  v.  Marshal  there  cited  (p.  731.  )>  where  the  declaration  of 
a  former  holder  was  admitted,  the  bill  was  over-due  when  indorsed  to  the 
plaintiff. 

does 
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does  not  derive  his  title  from  the  indorser  can  only  1839. 
shew,  if  entitled  to  weight,  that,  where  a  suspicion  of  " 

*^  Phillips 

fraud  is  raised,  the  case  is  taken  out  of  ordinary  rules ;  against 

Cole, 

for  it  is  now  clearly  settled  that  if  the  instrument  be 
tainted  with  fraud,  though  in  a  prior  holder,  the  plain- 
tiff who  sues  upon  it  must  prove  consideration ;  Mills 
V.  Barber  {a). 

Cur.  adv,  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term,  May  8th,  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  arose  upon  the  rejection  of 
certain  letters  written  by  one  Alves,  a  prior  indorser  of 
the  note  sued  on,  such  letters  being  alleged  to  have 
been  written  by  him  while  holder.  (His  Lordship  then 
stated  the  substance  of  the  plea,  set  out  pp.  106,  107. 
ante.) 

It  was  argued  that  the  letters  were  admissible  on  two 
grounds:  first  as  declarations  made  not  only  against 
the  interest,  but  in  acknowledgment  of  the  fraud,  of  the 
party  making  them;  and,  secondly,  as  made  by  one  under 
whom  the  plaintiff,  being  a  subsequent  holder,  claimed. 

With  regard  to  the  first  of  these,  it  is  clear  that  de- 
clarations of  third  persons  alive,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect 
the  title  or  interests  of  other  persons,  merely  because 
they  are  against  the  interest  of  those  who  make  them. 
The  general  rule  of  law,  that  the  living  witness  is  to  be 
examined  on  oath,  is  not  subject  to  any  exception  so 
wide ;  and  we  are  of  opinion  that  the  circumstance  of 
fraud  being  acknowledged  introduces  no  difference  in 

(a)  1  Jlf.  ^  W.  425.    S.  C.  2  Gale's  Exch.  Rep.  5. 

principle; 
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1839.  principle;  that  acknowledgment  would  certainly  make 
'  the  evidence,  if  receivable,  more  weighty,  but  only  upon 

JTHILLIPS 

against      the  grouud  that  it  is  more  strongly  against  the  interest 

Cole. 

,  of  the  party  than  any  merely  pecuniary  consideration 
could  make  it.  The  ground  of  its  admission  would  be 
the  same  in  either  case ;  and  the  same  objection  applies 
in  both,  the  want  of  community  of  interest. 

The  second  ground,  if  it  could  have  been  established 
in  fact,  would  have  made  the  letters  admissible ;  but, 
when  they  were  tendered,  no  evidence  had  been  offered 
which  either  directly  or  indirectly  connected  the  plain- 
tiff with  Alves.  On  the  evidence  the  plaintiff  did  not 
claim  under  Alves  ;  he  had  a  title  of  his  own  as  indorsee, 
and  might  have  an  indefeasibly  good  title,  though  Alves 
had  none  at  all.  Nothing  like  want  of  consideration,  or 
the  having  taken  the  note  over-due,  was  shewn.  Under 
these  circumstances  we  hardly  want  an  authority  for 
holding  that  the  plaintiff's  title  is  not  to  be  affected  by 
the  declarations  of  Alves,  who  might  have  been  called ; 
but  Borough  v.  White  {a)  and  Beauchamp  v.  Parry  (b), 
are,  among  others,  in  point. 

It  was  said  that  the  letters  themselves  would  have 
disclosed  fraud,  and  brought  the  plaintiff  into  privity 
with  the  writer,  but  whatever  is  a  preliminary  necessary 
to  the  admissibility  of  evidence  must  be  proved  aliunde 
before  such  evidence  is  admitted. 

The  letters  were  therefore  rightly  rejected,  and  the 
rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

(«)  4£.  8r  a  325.  (6)  1  B.  §•  Ad.  89. 
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Phelps  and  Others  against  Lyle.  M^/id. 

ASSUMPSIT  by  four  persons  on  a  bargahi  and  sale  Tiie  directors 
>'  *■  of  a  private 

of  a  Steam  engine  to  defendant.    Averment,  that  company, 

^  formed  under  a 

plaintiffs  were  ready  and  willing  to  deliver,  but  defend-  deed  of  settle- 

.  ment,  sued 

ant  refused  to  accept  it.     Pleas,  1.    Non  assumpsit,  upon  a  contract 

2.  Denial  of  the  bargain  and  sale.     3.  Denial  that  JhemseWes  as 

plaintiflf  was  ready  and  wilHng,  &c.    4.  That  defendant  fii^'trTan 

did  not  refuse  to  accept,  but  that  plaintiffs  refused  to  de-  Reared  that 

^  there  was  an- 

liver,  or  to  perm.it  defendant  to  take  it  away :  verification,  other  director, 

not  named  as 

Replication  to  the  last  plea,  de  injuriA,  generally.  plaintiff,  who 

,    .         had  become 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  bankrupt,  and 
in  London  after  Trinity  term,  1837,  it  appeared  that  declined  to  act, 
the  plaintiffs  were  directors  of  a  joint  stock  company,  boarTof  di-^ 
called  the  London  United  Mine  Company,  consisting  of  [heT^'^t^^^r 
several  shareholders  besides  the  plaintiffs,  and  formed  "^^^  ™ade. 

Held  (on , 

under  a  deed  of  settlement,  which  was  not  produced,  non  assump- 
sit), that  the 

It  was  shewn  that  a  person  named  Chance,  not  joined  plaintiffs  ought 
as  co-plaintiff,  had  been  a  director  seven  years  before  duce^d  th^^deed 
the  contract  declared  on  and  action  brought;  that  he  J^ey^hld^au- 
then  became  bankrupt,  and  had  ever  since  declined  and  *'^onty,  m  the 

*  character  or  di- 

ceased  to  act  or  attend  boards  as  director,  but  was  still  rectors,  to  sue 

for  the  com- 

alive,  and  held  shares.    Two  other  directors  were  dead,  pany;  and  also 

™,  .  1111  A  1  to  shew  that 

The  entire  number  had  been,  seven.    A  correspondence  the  office  of 
between  defendant  and  the  secretary  of  the  company  determinld^y 
was  put  in,  to  prove  a  contract  with  the  directors,  in  by^vohmt^jo-'ily^ 
which  the  secretary  sometimes  spoke  in  the  name  of  ^^''^^"S  to 
the  directors,  and  sometimes  of  the  company  generally. 
On  the  defendant's  part  it  was  objected  that  the  let- 
ters shewed  no  binding  contract,  but  only  '  proposals 
Vol.  X.  I  and 
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1839.  and  negotiation;  that  the  Statute  of  Frauds  was  not 
r      "       satisfied ;  that  the  contract,  if  any,  was  with  the  com- 

JTH  Elites 

against       pauv,  and,   consequently,   that  all  the  shareholders 

Lyle.  " 

should  be  joined  as  plaintiffs ;  that  if  the  contract  was 
with  the  directors,  Chance  should  have  been  joined  as 
plaintiff,  or  his  non-joinder  accounted  for;  and  that  the 
deed  of  settlement  ought  to  have  been  produced.  The 
jury  found  a  verdict  for  the  plaintiff,  leave  being  re- 
served to  move  to  enter  a  nonsuit  on  the  above  points. 

In  Michaelmas  term  following  a  rule  nisi  was  obtained 
accordingly  upon  the  effect  of  the  correspondence,  and 
on  the  ground  that  the  plaintiffs  were  not  the  proper 
parties  to  sue. 

Sir  F.  Pollock  and  Swann  now  shewed  cause.  Whe- 
ther the  plaintiffs  are  the  proper  parties  to  sue  depends 
on  the  question  of  fact,  with  whom  the  defendant  con- 
tracted ?  Chance  never  acted  as  director  at  the  time  of 
the  contract,  it  is  impossible,  therefore,  to  suppose  that 
any  contract  was  made  with  him.  If  there  was  a  doubt, 
it  ought  to  have  been  left  to  the  jury  to  say  whether 
Chance  was  or  was  not  a  director  at  the  time  of  the  cor- 
respondence. If  the  assignees  of  a  bankrupt  contract 
through  their  solicitor  during  the  absence  of  one  of 
them,  who  has  never  acted  and  has  been  many  years 
abroad,  it  is  clear  that  they,  and  not  the  absent  person 
who  was  no  party  to  the  contract,  should  sue  and  be 
sued  on  it.  Those  who  contract  with  a  fluctuating 
body,  and  in  general  terms,  must  be  taken  to  be  deal- 
ing with  the  persons  who  actually  constitute  the  body 
and  have  not  voluntarily  receded  from  it :  Metcalf  v. 
Bruin  {a).    It  is  said  the  deed  of  settlement  should  be 

(a)  \2  East,  4:00. 

produced : 
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produced;  but  the  cause  of  action  is  independent  of  it.  1839. 
It  is  enough  to  shew  that  the  bargain  was  made  with  ~ 

°  °  Phelps 

the  then  directors,  and  that  the  plaintiffs  were  then  against 

Lyle. 

acting  as  such.  If  the  action  were  on  an  implied  con- 
tract, it  might  be  otherwise.  [The  argument  on  the 
other  points  is  omitted.] 

Sir  J.  Campbell,  Attorney-General,  and  Butt,  contra. 
If  the  contract  was  with  the  directors,  they  should  have 
all  joined  in  the  action,  for  the  action  must  be  by  the 
parties  actually  contracting,  or  those  really  interested. 
Skinner  v.  Stocks  {a).  It  was  not  proved  that  Chance  had  ^ 
ceased  to  be  a  director:  mere  bankruptcy  and  non-attend- 
ance would  not  discharge  him,  unless  there  was  a  pro- 
vision to  that  effect  in  the  deed,  which  was  not  produced. 
Bankruptcy  would  only  divest  him  of  a  beneficial  in- 
terest; and  absence  from  the  board  only  proves  a  neglect 
of  duty.  The  contract  was  not  between  defendant  and 
certain  named  persons,  A,,  B.,  C,  in  which  case  they 
alone  might  have  sued,  but  between  him  and  the  "  di- 
rectors" generally,  whom  the  secretary  represented.  It 
is  said  the  evidence  should  have  been  left  to  the  jury ; 
but  this  was  not  requested  on  the  trial,  where  the  ques- 
tion was  treated  by  both  sides  as  matter  of  law.  Then, 
if  there  was  any  special  provision  authorising  the  direc- 
tors to  contract  and  sue  in  trust  for  the  company,  the 
deed  of  settlement  should  have  been  produced.  Dickin- 
son V.  Valpy  (b)  and  Bramah  v.  Roberts  (c)  shew  that 
special  powers  must  be  proved  by  the  original  deed  from 
which  they  are  derived. 

(a)  4J5.  ^Ald.  437.  {b)  \0  B.  ^  C.  128. 

(c)  3  New  Ca.  963. 

I  2  Lord 


Lyle. 
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1839.  Lord  Denman  C.  J.  This  is  an  action  by  four  of 
the  directors  of  a  private  company  for  not  accepting 

Phelps 

against  goods  sold  by  them  to  the  defendant.  The  correspond- 
ence adduced  in  evidence  tends  rather  to  prove  a  con- 
tract vy^ith  the  company  than  with  the  directors,  but  this 
is  a  point  which  we  need  not  consider.  It  is  clear  that 
the  plaintiffs,  whose  right  of  action,  if  any,  depends  on 
the  fact  of  their  being  the  directors,  must  prove  them- 
selves to  be  such,  and  if  a  party  who  was  a  director 
has  been  omitted,  the  plaintiffs  must  shew  that  his 
character  of  director  has  been  legally  determined. 
For  this  purpose  they  ought  to  have  produced  the 
deed. 

LiTTLEDALE  J.  The  Company  may  authorise  certain 
persons  to  act  for  them,  and  to  sue  alone  upon  contracts 
expressly  entered  into  with  them.  Such  persons  would 
be  called  directors.  Are  the  plaintiffs  such  directors,  and 
have  they  power  to  sue  on  behalf  of  the  company  ?  This 
cannot  be  satisfactorily  shewn  without  producing  the 
deed.  As  to  Chance,  he  appears  to  be  still  interested 
as  a  shareholder ;  neither  his  bankruptcy  nor  his  non- 
attendance  necessarily  put  an  end  to  his  character  of 
director,  unless  it  be  so  provided  by  the  settlement  deed, 
which  was  not  in  evidence. 

Patteson  J.  I  give  no  opinion  on  the  question, 
whether  the  contract  here  was  with  the  directors  or  the 
company,  but  assume  that  it  was  with  the  former.  Of 
these  there  were  seven.  Two  are  dead.  Another  is 
still  living.  It  lies  on  the  plaintiffs  to  prove  that  he  has 
ceased  to  be  a  director,  and  by  what  circumstances. 
Absenting  himself  from  the  board  does  not,  in  point  of 

law. 
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law,  make  him  cease  to  be  one.    His  omission  to  do  1839. 
duty  is  no  proof  that  he  has  none  to  perform. 


Coleridge  J.  The  directors  are  not  those  only  who 
happen  to  attend  a  board,  or  to  meet  on  a  particular 
day,  but  those  who  are  directors  by  the  provisions  of  the 
deed  of  settlement.  The  plaintiffs,  therefore,  ought  to 
have  shewn  themselves  to  be  the  proper  parties  to  sue 
by  producing  it. 

Rule  absolute  for  entering  a  nonsuit. 


Phelps 
against 
Lyle. 


De  GoNDouiN  against  Lewis  and  Another.  uayth. 

TRESPASS  by  an  infant  (who  sued  by  G.  Humbert  In  trespass  for 
^  taking  a  port- 

as  prochein  amy)  for  taking  and  detaining  a  port-  folio  and  draw. 

ings,  the  de- 

folio  and  drawings.    Plea,  Not  guilty.  fendant,  an 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Lewes  customs,  may 
summer  assizes,  1837,  it  appeared  that  the  plaintiff  was  tejzu^re^by 
a  French  boy  who  had  arrived  at  Brighton  by  a  packet  "Je  pOTtfolfo 
at  a  late  hour  of  the  evening  in  the  month  of  September,  contained 

drawings  liable 

The  defendants,  who  were  officers  of  the  customs,  re-  to  seizure  for 

non-payment  of 

quired  that  all  luggage,  except  night-things,  should  be  duty,  which  the 

IP  ,         TP  ..  plaintiff  was  in 

leit  on  board  lor  examination  on  the  lollowmg  morn*  the  act  of  carry- 
ing.   The  plaintiff  was  in  the  act  of  passing  from  the  o"^  fordgn 
boat  to  the  pier  by  a  plank  or  platform  with  a  portfolio  if^^^^J  though 

I  J      t  t  r  the  seizure  was 

containing  some  drawings,  when  defendants  forcibly  took  made 

°  °  '  not  as  on  a  for- 

feiture, but 

for  the  purpose  of  examination ;  and  though  the  articles  seized  were  in  fact  returned  after 
being  examined ;  and  no  demand  of  them  had  been  made  before  the  seizure. 

Semhle,  that  if  the  plaintiff  had  sued  for  the  assault,  the  defendant  could  not  have  jus- 
tified without  shewing  either  a  previous  demand  or  some  circumstance  to  warrant  the 
use  of  force  in  the  first  instance. 

Notice  of  action  (under  stat.  3  &  4  W.  4.  c.  53.  s.  103.)  by  an  infant  to  an  officer  of  the 
customs,  may  be  given  by  his  prochein  amy,  although  he  inay  not  be  th&  prochein  amy  on 
the  record. 

Is  it 
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1839.      it  from  him.    It  was  not  proved  that  defendants  had  first 
asked  him  to  deliver  it  up.   Early  on  the  follov^'ing  morn- 

De  Gondouin    _       ^  . 

against       ing  it  was  examined  and  returned  to  plaintiff  by  one  of 

Lewis.  " 

the  defendants,  who  said  "  it  was  all  right."  The  notice 
of  action  was  in  the  following  form,  "To  Mr.  Comptroller 
Lewis"  &c.  —  "  You  having  wrongfully  seized  and  taken 
from  the  person  of  AdolpJie  de  Gondouin  of"  &c.  "  his 
portfolio,  containing  drawings,  the  performance  of  his 
own  hand,  and  not  contraband  or  seizable  "  &c.  "  I  do, 
therefore,  give  you  and  each  of  you  notice  that  I  shall, 
at  or  after  the  expiration  of  one  calendar  month  from 
the  service  of  this  notice,  cause  a  writ  of  summons  to  be 
sued  out  of  the  court  of  King's  Bench  against  you,  and 
each  of  you,  at  the  suit  of  the  said  A,  de  Gondouin  for 
the  said  trespasses,  and  proceed  thereupon."  Dated  &c. 
Signed  "  Yours  &c.  Augustus  Pitcher^  No.  88,"  &c. 
"  acting  on  behalf  and  as  the  prochein  friend  of  the  said 
A,  de  Gondouin,  an  infant  of  the  age  of  ten  years." 
Pitcher^  who  signed  the  notice,  was  the  attorney  whose 
name  was  indorsed  on  the  writ  as  attorney  of  the  pro- 
chein amy  on  the  record. 

At  the  trial  it  was  objected,  1.  that  the  notice  was  in- 
sufficient; but  the  objection  was  over-ruled,  with  leave 
to  mention  it  to  the  Court  above,  if  necessary:  2.  that 
the  defendants  had  a  right  to  detain  the  goods  for  ex- 
amination at  a  convenient  time ;  3  &  4  W.^.  c.  52.  ss,  2, 
14,  56,  &  57.;  and  that,  as  the  goods  were  admitted  to 
be  drawings,  which  are  liable  to  a  duty  by  3  &  4  W.  4. 
c.  56.,  and  were  illegally  unshipped,  they  were  forfeited, 
and  might  be  seized  accordingly ;  3  &  4  W.  4.  c.  53, 
ss,  15,  28,  32.  The  Lord  Chief  Justice  was  of  opinion 
that  a  defence  was  made  out,  but  directed  the  jury 
to  find  such  damages  as  they  thought  fit  on  the  sup- 
position 
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Lewjs. 


position  of  the  seizure  being  illegal.  The  jury  found  1839. 
one  farthing  damages  :  whereupon  the  plaintiff'  was  ' 

^  ^  ^  ^  De  Gondouin 

nonsuited,  with  liberty  to  move  to  enter  a  verdict  for  against 
that  amount.     Wallmge?;  in  the  following  term,  ob- 
tained a  rule  nisi  accordingly. 

Sir  J".  Campbell,  Attorney-General,  and  Spankie  Serjt. 
now  shewed  cause.  The  notice  was  insufficient.  Stat. 
3  &  4  ^F.  4.  c,  53.  s.  103,  requires  notice  of  action  "  by 
the  attorney  or  agent  of  the  party."  Pitcher  was  pro- 
chein  amy,  and  not  attorney,  of  the  plaintiff";  and  though 
it  will  be  said  that  an  infant  cannot  appoint  an  attorney, 
yet  his  prochein  amy  can.  Independently  of  the  notice, 
the  drawings  had  been  actually  taken  out  of  the  boat 
without  paying  or  securing  the  duty;  this  occasions  a 
forfeiture  of  the  drawings  and  of  the  portfolio  contain- 
ing them,  by  3  &  4  W,  ^.  c.  53.  s.  28.  Then,  all  goods 
liable  to  forfeiture  may  be  seized  in  any  place  by  an 
officer  of  the  customs,  by  sect.  32  of  the  same  act. 

Wallinger,  contra,  was  stopped,  upon  the  point  of 
notice,  The  Court  expressing  a  clear  opinion  that  a  pro- 
chein amy  was  a  sufficient  attorney,  or  at  all  events,  an 
*'  agent"  for  the  purpose  of  giving  the  notice.  As  to  the 
merits,  the  drawings  may  possibly  have  been  articles 
exempted  from  duty;  at  all  events  they  were  not  taken 
as  forfeited.  The  return  of  them  to  the  plaintiff"  shews 
there  was  no  intention  to  seize  on  that  ground.  If  the 
plea  had  been  special,  the  plaintiff*  might  have  newly 
assigned  that  they  were  seized  for  another  and  different 
purpose,  and  not  as  forfeited.  Even  if  forfeited,  they 
ought  to  have  been  demanded  before  seizure.  It  is 
questionable  whether  the  defendants  ought  to  have 

I  4  forcibly 
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1839.  forcibly  taken  them  from  the  person  at  all:  a  seizure 
,  ~~      '     under  such  circumstances  is  against  common  right,  as 

'e  Gondouin  °  ° 

against       appears  by  the  rule  aj^ainst  taking,  under  a  distress  or 

Lewis.  ^  ^  ^ 

execution,  an  article  in  use,  or  on  the  person :  Storey  v. 
Robinson  {a),  Sunbolf  y.  Alford  (h).  It  is  a  breach  of 
the  peace.  [Lord  Denman  C.  J.  That  is  not  your  com- 
plaint here.  Coleridge  J.  If  personal  custody  is  to 
protect  forfeited  goods,  the  revenue  laws  cannot  be 
enforced.  If  there  was  personal  violence,  the  plaintiff 
has  not  brought  his  action  for  it;  and,  as  for  the  goods, 
they,  being  forfeited,  were  no  longer  his.]  It  was  not 
shewn  upon  the  trial  that  the  goods  were  actually  for- 
feited. [Patteson  J.  Sect.  32  authorises  seizure  of  goods 
"  liable  to  forfeiture."] 

Lord  Denman  C.  J.  If  the  plaintiff  had  sued  in 
trespass  for  an  assault,  the  evidence  would  not  have 
amounted  to  a  justification ;  for  I  do  not  think  an  officer 
can  forcibly  take  goods  from  the  person  without  a  pre- 
vious demand,  unless,  indeed,  there  be  fraud,  or  some- 
thing to  justify  the  use  of  force  in  the  first  instance.  But 
here  the  action  is  in  respect  of  the  goods,  which  were 
undoubtedly  liable  to  seizure.  Storey  v.  Robinsoii  (a) 
was  an  action  for  an  assault,  and  is  therefore  inap- 
plicable. 

LiTTLEDALE  J.  The  goods  were  actually  unshipped, 
and  being  liable  to  a  duty,  and,  therefore^  to  forfeiture 
for  non-payment  of  it,  were  justly  seized  by  the  de- 
fendants. 

(a)  6  T.  R.  138,  (6)  3  M.  8f  W.  248. 

Patteson 
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Patteson  J.    If  a  demand  had  been  required  as  a  1839. 
condition  precedent  to  seizure,  the  defendants  could  not  " 

_  ...  1^^-  GoNDOUlN 

have  justified  ;  but  there  is  no  such  requisition.    The  against 
goods,  therefore,  were  liable  to  seizure ;  and  as  for  any 
unlawful  violence  in  the  act  of  taking,  the  plaintiff  has 
not  made  that  the  subject  of  his  action. 

Coleridge  J.  concurred. 

Rule  discharged. 


Down  a£i:ainst  Hatcher  and  Charlotte,  his  Saturday, 

^  May  4th. 

Wife,  Executrix  of  Rogers. 

INDEBITATUS  assumpsit  for  300Z.  for  the  use  and  In  indebitatus 
assumpsit  for 

occupation  of  a  dairy  farm  by  Rogers,  the  testator,  various  debts, 

n  '  r  »  1        o  1   amounting  in 

2d  count,  for  100/.  lor  agistment  ot  testators  cattle.   3d  the  whole  to 
count,  for  100/.  for  money  due  on  an  account  stated  declaration  ad- 
between  plaintiff  and  testator.    Breach,  that  although  '^^'lllri^^'''' 
the  plaintiff  had  received  158/.  5s.  8d.  on  account  of  the  accourit,  and 

^  alleged  that 

said  several  sums,  "  yet  the  residue  thereof,  to  wit,  the  residue 

remained  un* 

sum  of  500/.  remained  unpaid  "  &c.,  to  the  plaintiff's  paid,  to  plain- 

.  tiff's  damage 

damage  of  200/.   Plea,  as  to  the  said  residue  of  the  said  of  soo/.  Plea, 

sums,  that  after  the  promise  and  before  action,  defend-  residue,^hat^ 

ant  Charlotte,  as  such  executrix,  paid  plaintiff  6/.  105.  fnd  plaind^^*^* 

in  full  satisfaction  and  discharge  of  the  said  residue,  and  ^^^^P*^^.'  ^  „ 

-  ^61.  IDs.  in  full 

of  all  causes  of  action  in  respect  thereof;  and  that  plain-  satisfaction 

thereof,  and  of 

tiff  accepted  and  received  the  said  61.  10s.  in  such  full  all  causes  of 

action  in  re- 

satisfaction  and  discharge  as  aforesaid.    Verification,  spect  thereof. 
Replication,  that  defendant,  Charlotte,  as  such  executrix,  denied^ the^*'°" 
did  not  pay  plaintiff' the  said  sum,  modo  et  forma.  Con-  satisfaction 

and,  upon  issue 
joined,  the  jury  found  for  defendant. 
Held,  that  the  plea,  alleging  the  acceptance  of  a  less  in  satisfaction  of  a  larger  sum,  wasf 
bad  after  verdict;  and  that  plaintiff  was  entitled  to  judgment  non  obstante  veredicto. 

elusion 
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1839.       elusion  to  the  country.    The  particular  of  demand  was 
for  240Z.  for  the  rent  of  a  dairy  of  twenty-four  cows, 
against      and  gave  Credit  for  158/.  3s»  8d.,  leaving  the  difference 

Iatcher. 

(81/.  145.  4}d.)  as  the  sum  sought  to  be  recovered.  At 
the  trial  before  Patteson  J.  at  the  summer  assizes  at 
Bridgwater^  1837,  the  defendants  obtained  a  verdict. 
In  the  following  term,  Barstow  obtained  a  rule  nisi  for 
judgment  non  obstante  veredicto,  or  for  a  new  trial 
on  the  ground  of  a  perverse  verdict. 

Rogers  and  Fitzherhert  now  shewed  cause  (a).  The 
question  is,  whether  this  plea  of  payment  is  bad  after 
verdict.  The  damages  sought  to  be  recovered  by  the 
declaration  are  limited  to  200/.;  and  the  sum  of  6/.  105. 
is  pleaded  as  accepted  in  satisfaction.  This  would  per- 
haps be  bad  on  demurrer,  on  the  ground  that  a  less  sum 
can  be  no  satisfaction  of  a  greater ;  Cumber  v.  Wane  {b}, 
Fitch  V.  Sutton  (c),  Thomas  v.  Heathorn  (d) ;  but  if  there 
be  any  circumstances  under  which  a  less  sum  may  be  a 
legal  satisfaction  of  a  greater,  the  Court  will  presume 
after  verdict  that  such  was  the  case  here.  Wilkinson  v. 
Byers  (e)  shews  that  payment  of  the  same,  or  a  less  sum 
than  the  sum  demanded,  may  be  a  good  consideration 
for  a  promise  to  stay  proceedings ;  as  where  the  debt  is 
unliquidated,  and  the  Court  would  interfere  to  stay  an 
action  continued  after  such  payment,  and  acceptance. 
If  so,  it  seems  to  follow  that  such  payment,  if  pleaded, 
would  be  an  answer  to  the  action.    ParJce  J.  there  says, 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 
(&)  1  (c)  5  JEast,  230. 

(d)  2  B.  8f  C.  477.     Smith's  Leading  Cases,  vol.  i.    p.  147,  note  to 
Cumber  v.  Wane,  was  also  cited. 

(e)  }  A.  ^  E.  106. ;  and  see  Reynolds  v.  Pinhowe,  Cro.  Eliz.  429. 
there  cited. 

expressly, 
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expressly,  that  payment  of  a  less  sum  than  the  demand  1839. 
is  a  satisfaction,  where  the  debt  is  unliquidated.  Here 

Down 

the  action  is  for  unUquidated  damages;  and  although  the  against 

Hatcheb 

plaintiff  necessarily  specifies  the  sum  at  which  he  estimates 
his  damage,  that  amount  is  not  material.  In  Jourdam 
V.  Johnson  («),  a  plea  of  payment  into  court  of  a  less  sum 
seems  not  to  have  been  considered  bad  by  the  Court  on 
that  ground,  but  because  it  treated  several  counts  as  one. 
A  distinction  is  there  made  between  debt  and  assumpsit. 
Wright  V.  Acres  [b)  is  strongly  in  favour  of  the  plea. 
There  a  plea  of  payment  of  10/.  in  satisfaction  of  the 
promises  and  damages,  pleaded  to  a  declaration  of  in- 
debitatus assumpsit  containing  two  counts  for  1 0/.  each, 
and  laying  the  damages  at  20/.,  was  held  good  after 
verdict;  and  though  it  is  true  that  a  nolle  prosequi  as 
to  one  count  had  narrowed  the  issue,  yet  it  does  not 
appear  that  the  decision  of  the  Court  depended  al- 
together upon  that  fact  (c).  Mee  v.  Tomlinson  {d)  was 
decided  on  special  demurrer. 

Barstow,  contra.  Though  there  may  be  no  case  in 
which  a  similar  plea  has  been  decided  to  be  bad  after 
verdict,  yet,  as  this  is  admitted  to  be  bad  on  general  de- 
murrer, and  there  is  nothing  in  the  verdict  that  can 
cure  the  defect,  it  must  be  taken  to  be  still  bad.  Thomas 
V.  Heathorn  {e)  shews  that  the  plea  is  bad  in  substance, 
and  that  if  such  a  transaction  can  constitute  a  defence,  it 
should  be  pleaded  according  to  its  legal  effect,  viz.  as  a 
payment  of  the  whole,  and  a  return  of  part  by  way  of  a 

(c)  2  C.  M.  4:  R.  564.  (b)  6  A.  ^  E.  726. 

(c)  A  report  of  the  same  case  was  read  from  Will.  Woll.  and  Day.  328., 
which  was  more  favourable  to  the  defendants. 

{d)  4  A.  ^  H.  262.  .  (e)  2      ^  C.  477. 

gift. 
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Down 

against 
Hatcher, 


1839.  gift.  It  is  true  that  an  agreement  to  accept  part,  founded 
on  a  sufficient  consideration,  may  be  a  defence ;  but  the 
agreement  must  be  pleaded,  and  cannot  be  left  to  pre- 
sumption or  conjecture  even  after  verdict.  Serjt.  Wil- 
liams in  note  (l)  to  Stennel  v.  Hogg  (a),  lays  down  the 
rule,  that  where  the  issue  joined  necessarily  required,  at 
the  trial,  proof  of  the  facts  defectively  stated  or  omitted, 
there  the  defect  or  omission  is  cured  by  verdict.  But 
here  the  only  question  in  issue  was,  whether  61,  105.  was 
accepted  in  satisfaction  of  the  residue,  which  may  be 
quite  true,  and  yet  no  answer.  It  is  impossible  to  pre- 
sume that  the  jury  found  payment  of  enough  to  cover 
all  the  residue  mentioned  in  the  declaration ;  for  that 
was  never  in  issue.  [He  then  offered  to  take  a  verdict 
with  nominal  damages,  if  the  defendants  would  consent; 
upon  which  the  Court  suspended  their  judgment.] 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the  term, 
(Wednesday^  May  8th)  delivered  the  judgment  of  the 
Court,  that  the  plea  was  bad  after  verdict,  and  that  there 
must  be  judgment  non  obstante  veredicto. 

Rule  absolute  for  judgment  non  obstante 
veredicto. 

^       {a)  1  Wms.  Saund.  228. 
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1839. 


Strange  and  Others  against  Price.  Saturday, 

May  4th. 


^SSUMPSIT  by  indorsee  against  indorser  of  a  bill 

"  Messrs.  S. 

of  exchange,  drawn  21st  October  1836,  payable  two  form^MnP. 
months  after  date,  accepted  by  John  Betterton.    Pleas,  acce^ncf  '^ 
denying  1.  the  acceptance;  2.  the  notice  of  dishonour.  pj/j"^**^^g 
Issue  thereon.    On  the  trial  before  Patteson  J.  at  the  dorser,  Mr.  p. 

is  called  upon 

Salisbury  summer  assizes,  1837,  it  was  proved  that  the  to  pay  the 

I'Tp  IP!  money,  which 

followmg  letter  was  sent  by  plamtiiis  to  defendant  on  will  be  ex- 
December  29th,  1386.  mediately' 

December 

"  Messrs.  Strano^e  and  Co.  inform  Mr.  James  Price  isse." 

^  ^  Held,  not 

that  Mr.  John  Betterton^  acceptance,  87/.  bs.  is  not  paid,  sufficient  notice 

.  to  P.  of  dis- 

As  mdorser,  Mr.  Price  is  called  upon  to  pay  the  money,  honour  of  a  bill 
which  will  be  expected  immediately.  payable^^L^*' 
"  Mr.  James  Price,  ^^^^^^ 
"  Faitford. 

Swi7idon,  December  1836." 

A  verdict  was  found  for  the  plaintiiFs,  with  leave  to 
move  to  enter  a  nonsuit  if  the  Court  should  consider 
the  notice  insufficient.  Erie,  in  the  ensuing  term,  ob- 
tained a  rule  accordingly. 

Crowder  and  Butt  now  shewed  cause.  The  letter 
was  a  sufficient  notice.  Abbott  C.  J.  says,  in  Hartley  v. 
Case  {a\  "  There  is  no  precise  form  of  words  necessary 
to  be  used  in  giving  notice  of  the  dishonour  of  a  bill  of 
exchange,  but  the  language  used  must  be  such  as  to 
convey  notice  to  the  party  what  the  bill  is,  and  that 
payment  of  it  has  been  refused  by  the  acceptor.  Here 

(a)  4  B.  ^  a  339. 

the 
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1839.  the  letter  in  question  did  not  convey  to  the  defendant 
'  any  such  notice :  it  does  not  even  say  that  the  bill  was 

Strange  ^  '  j 

against       ever  accepted."    In  Tindal  v.  Bromi  (a),  AshJiurst  J. 

Price. 

said,  "  Notice  means  something  more  than  knowledge; 
because  it  is  competent  to  the  holder  to  give  credit  to 
the  maker.    It  is  not  enough  to  say  that  the  maker 
does  not  intend  to  jpay^  hut  that  he  (the  holder)  does  not 
intend  to  give  credit.    In  the  present  case  there  is  no 
notice ;  for  the  party  ought  to  know  whether  the  holder 
intends  to  give  credit  to  the  maker,  or  whether  he  in- 
tends to  resort  to  the  indorser."     Hartley  v.  Case  {b) 
introduced  a  greater  precision  than  was  before  thought 
requisite,  but  the  present  notice  meets  every  test  fur- 
nished by  either  of  these  cases.    The  defendant  is  told 
that  the  plaintiffs  look  to  him  as  indorser,  by  reason 
of  Betterton's  acceptance  not  being  paid.     Solarte  v. 
Palmer  (c)  seems  to  lay  down  a  rule  of  increased  strict- 
ness :  but  the  terms  in  which  that  case  was  decided  have 
been  the  subject  of  much  discussion  since ;  and  the  deci- 
sion, at  all  events,  is  not  unfavourable  to  the  present 
plaintiffs,  for  there  the  notice  did  not  even  shew  that 
the  bill  had  been  accepted.    It  is  true  that,  in  Boulton 
V.  Welsh  (d),  Tindal  C.  J.  said,      The  rule  requires 
that,  either  expressly  or  by  necessary  inference,  the 
notice  shall  disclose  that  the  bill  or  note  has  been  dis- 
honoured."   "  The  two  important  facts  are,  that  pay- 
ment of  the  bill  has  been  demanded  of  the  acceptor, 
and  that  payment  has  not  been  obtained.    In  like  man- 
ner, in  the  case  of  a  promissory  note,  the  notice  should 
shew  a  presentment  to  the  maker,  a  demand  of  payment, 

(a)  1  T.  R.  167.  (b)  4J3.<^  C.  339. 

(c)  1  New  Ca.  194.  S.  C  8  Bligh,  N,  S.  874.   S.  C.  in  Exch.  Chamb. 
7  Bing.  530. 

(d)  3  Neiu  Ca,  688. 

and 


(a)  2M.  8f  W.  799.  (b)  6  A.  <^  E.  499. 

(c)  4  iVew  Ca.  41 1.  (d)  2  M.  ^  JV,  805. 
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and  refusal.    Here,  the  notice  only  states  that  the  note  1839. 
became  due  and  was  returned  unpaid.    These  facts  are 

Strange 

compatible  with  an  entire  omission  to  present  the  note  against 
to  the  maker."  But  the  rule  of  "  necessary  inference  " 
was  applied  too  strictly  in  that  case,  according  to  the 
judgment  of  the  Court  of  Exchequer  in  Hedger  v. 
Steavenson  (a),  which  agrees  with  the  decision  of  this 
court  in  Grugeoii  v.  Smith  (Jb).  The  last  three  cases 
were  under  the  consideration  of  the  Court  of  Common 
Pleas  in  'Houlditch  v.  Cauty  (c),  but  the  circumstances 
there  rendered  it  unnecessary  for  the  Court  either  to 
reverse  or  to  affirm  its  former  decision.  Parke  B.  says, 
in  Hedger  v.  Steave?isofi  (d),  "  It  seems  to  me  enough  if 
it  appear  by  reasonable  intendment,  and  would  be  in- 
ferred by  any  man  of  business,  that  the  bill  has  been 
presented  to  the  acceptor,  and  not  paid  by  him."  If 
that  be  so,  the  notice  here  is  clearly  sufficient.  The 
word  "  returned"  has  been  relied  upon  as  having  a  pe- 
culiar mercantile  signification,  but  there  is  no  ground 
for  such  an  assertion.  A  particular  expression  is  not 
essential:  any  words  which  convey  a  distinct  idea  of  the 
fact  are  sufficient.  [_LiUledale  J.  The  word  "  returned  " 
would  not  be  proper  in  many  cases ;  for  instance  if  the 
party  presented  the  bill  himself.  Coleridge  J.  The 
parties  very  often  are  not  mercantile  men ;  if  their 
understanding  is  to  be  a  test  in  any  instance,  there  will 
be  different  rules  for  different  cases.]  Here  any  person 
would  understand  that  the  defendant  was  looked  to  as 
indorser  in  consequence  of  the  bill  not  being  paid  at 
maturity.    The  notice  is  very  different  from  those  in 


Hartley 
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1839.       Hartley  v.  Case  {a)  and  Solarte  v.  Palmer  (jb),  which  did 
not  even  shew  that  the  bill  had  been  accepted.  iPatle- 

Strange 

against       SOU  J.    That  was  not  the  material  point ;  the  ground  of 

Price. 

decision  was  that  the  bill  did  not  appear  by  the  notice 
to  have  been  dishonoured.  In  the  present  case  the 
notice  does  not  shew,  by  date  or  otherwise,  that  the  bill 
is  overdue.]  That  has  never  been  held  essential.  The 
fact,  that  the  bill  was  overdue  when  the  notice  was  given, 
would  be  matter  of  evidence  at  the  trial.  It  must  be 
inferred  from  the  notice  that  the  bill  had  been  presented, 
and  it  would  not  have  been  presented  unless  due. 

Erie,  contra.  This  notice  is  bad,  as  not  shewing  that 
payment  has  been  demanded  and  refused.  A  plaintiff 
might  give  such  a  notice,  though  he  had  always  kept  the 
bill  in  his  own  pocket.  Abbott  C.  J.,  in  Hartley  v. 
Case  {a\  insists  on  the  necessity  of  shewing,  by  the 
notice,  that  payment  has  been  refused  by  the  acceptor. 
The  holder  must  not  merely  say  to  his  indorser,  "  I 
look  to  you,  as  indorser,  for  payment;"  he  must  assert 
the  dishonour  of  the  bill  by  the  primary  party.  The 
decision  in  Solarte  w.  Palmer  [b)  was  the  confirmation,  by 
two  successive  courts  of  error,  of  the  principle  laid  down 
in  Hartley  v.  Case  {a).  Here  the  dishonour  of  the  bill 
does  not  appear  on  the  notice,  either  (as  Tindal  C.  J. 
said  in  Solarte  v.  Palmer  [c)  ),  "  in  express  terms  or  by 
necessary  implication."  The  principle  of  the  two  last- 
cited  cases  gave  the  ground  of  decision  in  Boulton  v, 
Welsh  {d).  The  word  "  returned  "  was  insisted  upon  there, 

(a)  4B,4;  C.  339. 

(6)  1  New  Ca.  194.    S.  C.  8  Bligh,  N.S.  874.    S.  C.  in  Exclu  Chamb. 
7  Bing.  530. 

(c)  7  Bing,  533.  (</)  3  New  Ca.  688. 

but 
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but  without  success,  as  a  word  of  known  mercantile  sig- 
nification, and  affording  a  "  necessary  inference"  that 
the  note  had  been  presented  and  dishonoured.  Hedger 
V.  Steavenson  {a),  Grugeon  v.  Smith  {b),  and  Houlditch  v. 
Cauiy  [c),  where  it  was  held  that  sufficient  notice  had 
been  given,  were  all  different  cases  from  this:  in  the 
first  two  the  notices  shewed  that  the  note  and  bill 
had  been  noted  for  non-payment ;  in  the  third  there 
was  an  acknowledgment  by  the  defendant :  and  the 
notices  in  all  contained  the  word  "  returned,"  which,  as 
Parke  B.  observed  in  Hedger  v.  Steavenson  {a\  "  is 
almost  a  technical  term  in  matters  of  this  nature,  and 
means  that  the  bill  has  come  to  maturity,  has  been  pre- 
sented, and  has  not  been  paid."  It  is  not  necessary  to 
contend  that  this  word  is  essential  in  every  notice ;  but 
some  generally  known  term  on  such  subjects  ought  to 
be  used;  as  the  word  "dishonoured;"  Woodthorpe 
Lawes  {d). 

Lord  Denman  C.  J.  I  have  some  doubt  as  to  the 
reasoning  on  which  the  decisions  in  Hartley  v.  Case  [e) 
and  in  Solarte  v.  Palmer  [g)  have  turned ;  but  the  de- 
cision in  the  latter  case  (as  was  observed  in  the  Court  of 
Exchequer  {h)  )  is  binding,  and  I  think  it  authorises 
our  saying  here  that  the  notice  is  not  sufficient.  As  in 
Solarte  v.  Palmer  (g),  so  here,  the  notice  does  not  con- 
vey full  information  that  the  bill  has  been  dishonoured. 

(a)  2M.  ^  W.  799.  (6)  6  A.  ^  E.  499. 

(c)  4  New  Ca.  411.  (d)  2  M.  ^  W.  109. 

(e)  AB.  ^  C.  339. 

{g)  1  New  Ca,  194.  -S".  C.  8  Bligh,  N.  S,  874.  S.  C.  in  Exch.  Chamb, 
7  Bing.  530. 

(h)  See  Hedger  v.  Steavenson,  2  M.  8f  W.  805. 

Vol.  X.  K  In 


1839. 


Strange 
against 
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1839.  In  all  the  cases  where  such  notices  have  been  held 
defective,  it  might  have  been  said  that  they  furnished  a 

Strange 

against  reasonable  implication  of  the  fact :  but  clearly  that  is 
not  sufficient :  the  notice  must  be  a  positive  statement 
that  the  bill  has  been  accepted  and  dishonoured.  In 
cases  where  the  strict  rule  has  been  thought  not  ap- 
plicable, there  have  been  circumstances  connected  with 
the  notice  which  shewed  that  the  necessary  implication 
did  arise. 

LiTTLEDALE  J.  To  pcrsous  in  general,  perhaps,  a 
notice  like  this  would  convey  the  requisite  information  ; 
but,  if  we  are  to  lay  down  a  rule  on  the  subject,  we  must 
say  that  such  a  notice  is  insufficient.  It  is  not  said  that 
the  bill  has  been  dishonoured,  or  returned ;  consistently 
with  the  language  used,  it  might  never  have  been  pre- 
sented, and  have  remained  unpaid  by  reason  of  the 
holder's  laches. 

*  Patteson  J.  I  thought  this  case  might  by  pos- 
sibility be  distinguished  from  Solarte  v.  Palmer  (a),  and 
was  anxious  that  it  should  be  discussed  ;  but  no  real 
distinction  can  be  drawn.  It  is  argued  that  the  ac- 
ceptor's default  may  be  inferred  from  the  defendant 
being  called  upon  as  indorser ;  but  that  was  suggested 
also  in  Solarte  v.  Palmer  (a).  Here,  as  in  that  case,  the 
notice  does  not  furnish  the  date  of  the  bill,  or  the  time 
of  its  becoming  due.  I  do  not  say  that  that  is  essen- 
tial ;  but  the  notice  is  at  all  events  open  to  the  objec- 
tion which  prevailed  in  Solarte  v.  Palmer  (a),  that  the 
fact  of  dishonour  is  not  fully  shewn,  and  we  are  bound 
by  that  decision. 

(a)  1  New  Ca.  194.    &  C.  8  Bligh,  N.  S.  874.    S.  C.  in  Exch.  Chamb. 
"7  Bing.  520. 

Coleridge 
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Coleridge  J.  I  also  think  that  we  are  bound  by 
Solarte  v.  Palmn-  {a).  The  cases  referred  to,  in  which 
the  notices  have  been  held  good,  were  distinguishable 
from  that,  by  the  word  "  returned  "  or  "  dishonoured," 
or  by  a  reference  to  notarial  charges.  The  case  in 
favour  of  the  notice  is  less  strong  where  only  one  of 
these  circumstances  occurs  ;  but,  in  all  the  instances,  one 
at  kast  has  been  found. 

Rule  absolute  (b). 


1839. 


(a)  1  New  Ca.  194.  S.  C.  8  BHgh,  N.  S.  874.  S.  C.  in  Excli.  Chamb. 
7  Bing.  530. 

(6)  The  following  case  was  decided  in  Trinity  term,  1840. 

CooKE  against  French. 

This  was  an  action  by  indorsee  against  drawer  of  a  bill  of  exchange ; 
plea,  no  notice  of  dishonour.  On  the  trial  before  Williams  J.  at  the  sittings 
in  Middlesex,  in  Trinity  term  1840,  the  following  notice  was  proved.  <'  I 
beg  to  inform  you,  that  Mr.  Duterrau's  acceptance  for  2001.,  drawn  and 
indorsed  by  you,  due  31st  J^dy,  has  been  presented  for  payment  and  re- 
turned, and  now  remains  unpaid."  The  jury,  under  the  learned  Judge's 
direction,  found  a  verdict  for  the  plaintiff.  Selfe,  in  the  same  term, 
(^May  4th),  moved  (before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js.)  for  a  new  trial  on  the  gi'ound  of  misdirection,  contending 
that  the  notice  was  bad,  because  it  did  not  apprise  the  defendant  that  he 
would  be  held  liable.    He  cited  Burgh  v.  Legge,  5  M.  §•  W.  418. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the  term,  {^May  6th) 
said  the  Court  were  of  opinion  that  the  notice  of  dishonour  was  good. 

Rule  refused. 


Monday, 
May  4  th. 

*'  D.'s  accept- 
ance for  200/., 
drawn  and  in- 
dorsed by  you, 
due  3 1  st  July, 
has  been  pre- 
sented for  pay- 
ment and  re- 
turned, and 
now  remains 
unpaid,"  is  a 
sufficient  notice 
of  dishonour. 


The  Queen  against  The  Poor  Law  Com-  Monday, 

Mail  6th 

missioners.  ^ 
In  the  Matter  of  The  Cambridge  Union. 
This  case  is  reported,  9  A.     E.  page  103. 
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Monday,         The  QuEEN  ammst  Crossley  and  Robinson. 
An  indictment   TNDICTMENT  (7th  January  1838),  on  stat.  4  & 

against  over-  \  ^  ' 

seers  on  sect.  47       5  WA,  c.  76.  5.47.?  at^ainst  overseers  for  not  account- 

of  Stat.  4  & 

5  w.  4.  c.  76.,  ing.  The  first  count  recited  an  order  of  "the  Poor-Law 
ing  to  the  audi-  Commissioners  for  England  and  Wales "  forming  the 
upon^requeX'  township  of  Todmorden  and  JValsden,  and  other  districts, 
pointed^by  him,  ^"^^  ^  union  ;  and  that  a  union  and  board  of  guardians 
is  bad,  unless     ^^^ere  dulv  formed  accordinejly.  It  further  stated  another 

It  appear  that  .  ^ 

there  was  some  order  bv  the  same  commissioners,  that  the  guardians 

rule,  order,  or 

regulation  of     should  appoint  an  auditor  of  the  union  ;  and  that  such 

thecommis-  t         i      ii    r         •  •  i  . 

sioners  that  the  auditor  shouid^  lour  times  m  every  year,  that  is  to  say, 

shouiraccount  within  thirty  days  of  each  of  the  following  days,  viz.  Lady- 

requesT^^  tZfl-j/,  Mid  summer- day,  Michaelmas-day,  and  Christmas-day, 

Where  no  audit  the  accouuts  of  the  several  parishes  &c.  comprised 

such  order,  &c.  ^  ^ 

is  alleged,  the       the  unioUj  "  according  to  the  laws  in  force  for  the  time 

indictment  can- 
not be  sustained  being  for  the  administration  of  the  relief  of  the  poor 
after  verdict,  r    i     i  •        i  i 

merely  because  that  a  copy  of  the  last-mentioned  order,  under  seal,  &c. 

it  appears,  by  ,r  ^   ^  i       i         •  i  •    •  ^ 

inference,  or  the  was  "  duly  sent  by  the  said  commissioners  to  the  over- 
that^defendants  seers  of  each  parish  &c.,  according  to  the  provisions  of 

have  not  in  fact  defendants  were  overseers  of  the  said  town- 

accounted  for  ' 

one  whole        g]^ip  q{      qj^j  y/  ^nd  that  the  o-uardians  of  the  union 

quarter.  ^  ^ 

Upon  such    had  duly  appointed  J.  Gledhill  to  be  auditor,  whereof 

indictment  it  is 

sufficient,  at     defendants  had  notice  ;  that  it  was  the  duty  of  defend- 
least  after  ver-  i  i  i  • 
diet,  to  allege    ants,  as  such  overseers,  under  and  by  virtue  of  the  pro- 

the  order  to  .  .  ^  ,  ^  ^         i  i 

have  been  made  "visions  oi  the  act,  to  make  and  render  an  account  to  the 

by  "the  Poor 

Law  Commissioners  for  England  and  Wales,"  without  naming  each  commissioner;  and 
to  state  that  a  copy  of  the  order  under  seal,  &c.  was  "  duly  sent"  to  the  overseers,  without 
alleging  actual  service  of  it  on  them.     Per  Lord  Denman  C.  J.  and  Patteson  J. 

Qucere,  Whether  disobedience  of  an  order  of  the  commissioners  to  account  be  indictable 
under  sect,  98  before  the  third  offence  ? 

said 


The  QuEEK 

against 
Crossltsy. 
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said  J.  G.,  as  such  auditor,  when  and  as  often  as,  the  1839. 
rules,  orders,  and  regulations  of  the  commissioners 
did  direct:  that  afterwards,  on  a  day  within  thirty 
days  of  Christmas-dai/  1838,  viz.  on  &c.,  defendants, 
as  such  overseers,  were  required  by  J.  G.,  as  such 
auditor,  to  render  to  him  an  account  at  a  certain  day 
within  such  thirty  days,  to  wit  on  &c.,  in  pursuance  of 
the  said  act;  but  that  defendants,  not  regarding  &c. 
did  not  render  such  account  at  the  said  time  at  which 
they  were  so  required.  —  The  2d  and  3d  counts  were 
substantially  the  same.  —  The  4th  count  stated  that 
defendants  were  overseers  of  the  above  township  ;  that 
J.  G.  was  auditor  of  accounts  in  a  union  in  which  the, 
said  township  was  comprised ;  that  defendants  were  re- 
quired by  J.  G.  to  render  an  account  to  him  on  a  cer- 
tain day,  viz.  on  2d  Januarr/  1838;  that  defendants 
had  not,  at  the  time  of  the  inquisition,  rendered  an 
account  to  J.  G.  for  the  then  current  quarter,  and  that 
it  was  their  duty  to  render  such  account  to  him  ;  but 
that  defendants  did  not  render  an  account  to  him  at  the 
time  when  they  were  so  required,  and  "  from  thence 
continually  hitherto  "  have  neglected  to  render  an  ac- 
count &c. —  The  5th  count  was  similar  to  the  4th. — 
The  6th  count  stated  thgt  for  more  than  six  calendar 
months  before  committing  the  offence  thereinafter  men- 
tioned, and  thence  continually  until  the  committing  &c., 
J.  G.  was  auditor  in  a  certain  union  in  which  the  above 
township  was  comprised ;  that  for  more  than  a  quarter 
of  a  year  preceding  that  time  defendants  were  overseers 
thereof,  and  continued  so  till  the  committing  &c. ;  that 
it  was  their  duty,  as  such,  to  render  an  account  to  J,  G., 
as  such  auditor,  once  at  least  in  every  quarter  of  a 
year  while  they  continued  overseers;  that  J,  G.  on  &c. 
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1839.       required  defendants  to  render  such  account  on  a  certain 
day  then  to  come,  to  wit  on  &c. ;  that  defendants  had 

The  Queen        ^  ' 

against       not,  at  the  time  of  such  request,  rendered  any  account 

Crossleit. 

to  him  for  the  then  current  quarter,  and  did  not  render 
one  to  him  on  the  day  required,  and  have  thence  con- 
tinually refused  to  render  &c. 

On  the  trial  before  Alderson  B.  at  the  last  Liverpool 
Spring  assizes,  a  verdict  was  found  for  the  Crown,  sub- 
ject to  a  motion  to  enter  a  verdict  for  defendants  on  the 
ground  that  the  auditor  was  not  legally  appointed. 

In  this  term  (18th  April),  Dundas  moved  to  enter  a 
verdict  for  defendants  on  the  above  ground,  and  also 
to  arrest  judgment  on  the  following  grounds  :  1.  That 
no  indictment  would  lie,  because  the  act  provides  a 
specific  penalty  in  sect.  95,  and  the  offence  was  not 
punishable  before;  Rex  \.  Rohinsoii  [a).  The  auditor 
being  a  servant  of  the  guardians,  the  disobedience  was 
of  their  order.  2.  That,  if  indictable,  the  offence  was 
not  properly  charged ;  for  that  the  names  of  the  com- 
missioners should  have  been  stated.  That,  although 
sect.  2  gives  them  an  official  style,  and  sect.  3  enables 
them  to  use  a  seal,  this  does  not  make  them  a  corpor- 
ation, nor  dispense  with  the  necessity  of  naming  them 
in  an  indictment ;  Rex  v.  Sherrington  {b).  There  a  sta- 
tute expressly  provided  that  property  might,  in  an 
indictment,  be  laid  in  "  the  trustees  of  the  poor  of"  &c., 
yet  it  was  held  necessary  to  add  their  names,  because 
they  were  not  incorporated  (c).  3.  That  a  copy  of  the 
order  for  the  appointment  of  the  auditor  was  not 
alleged  to  have  been  personally  served  on  each  de- 
fendant, which  was  necessary  to  bring  them  into  con- 

(a)  2  Burr.  799.  (6)  1  Leach,  C.  C.  513. 

,(c)  See  Rex  y.  Beacall,  Moody  s  C.  C  15. 

tempt; 
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tempt;  Rex  v.  Kingston  {a).    The  Co^lrt  granted  a  rule  1839. 
to  shew  cause  when  judgment  should  be  moved  for. 

^  The  QuKEN 

against 
Crossley., 

Starkie  and  Peel  now  shewed  cause  on  moving  for 
judgment  (b).  As  to  the  objections  in  arrest  of  judg- 
ment (c)  :  it  is  said  that  no  indictment  lies,  because 
sect.  95  imposes  a  penalty  on  overseers  for  wilfully 
disobeying  the  legal  and  reasonable  orders  of  guardians 
in  carrying  the  orders  of  the  commissioners  into  execu- 
tion. But  this  is  not  an  offence  under  that  section,  nor 
under  sect.  98.  The  defendants  are  not  charged  with 
disobeying  the  guardians  or  commissioners,   but  the 

(a)  8^as^,  41. 

{h)  Stat.  4  &  5  W.4.C.76.  s.  47.,  upon  which  the  indictment  was  framed, 
enacts  "  That  every  overseer,  treasurer,  or  other  person  having  the  collec- 
tion, receipt,  or  distribution  of  the  monies  assessed  for  the  relief  of  the 
poor  in  any  parish  or  union,  or  holding,  or  accountable  for,  any  balance  or 
sura  of  money,  or  any  books,  deeds,  papers,  goods,  or  chattels  relating  to 
the  relief  of  the  poor,  or  the  collection  or  distribution  of  the  poor  rate  of 
any  parish  or  union,  shall  once  in  every  quarter,  in  addition  to  the  annual 
account  now  by  law  required,  and  where  the  rules,  orders,  and  regulations 
of  the  said  commissioners  shall  have  come  in  force,  then  as  often  as  the 
said  rules,  orders,  and  regulations  shall  direct,  but  not  less  than  once  in 
every  quarter,  make  and  render  to  the  guardians,  auditors,  or  such  other 
persons  as  by  virtue  of  any  statute  or  custom,  or  of  the  said  rules,  orders, 
or  regulations,  may  be  appointed,  to  examine,  audit,  allow,  or  disallow 
such  accounts,  or,  in  default  of  any  such  guardian,  auditor,  or  other 
person  being  so  appointed  as  aforesaid,  then  to  the  justices  of  the  peace 
at  their  petty  sessions  for  the  division  in  which  such  parish  or  union  shall 
be  situate,  a  full  and.  distinct  account  in  writing  of  all  monies,  matters, 
and  things  committed  to  their  charge,  or  received,  held,  or  expended  by 
them  on  behalf  of  any  such  parish  or  union,  and,  if  thereunto  required 
by  the  justices,  guardians,  auditors,  or  other  persons  authorised  in  that 
behalf,  shall  verify  on  oath  the  truth  of  all  such  accounts  and  statements 
from  time  to  time  respectively,  or  subscribe  a  declaration  to  the  truth 
thereof,  in  manner  and  under  the  penalties  in  this  act  provided  for  par- 
ties giving  false  evidence  or  refusing  to  give  evidence  under  the  pro- 
visions of  this  act ;  "  &c. 

(c)  The  argument  on  the  legality  of  the  appointment  of  auditor  is 
omitted,  the  Court  having  given  no  opinion  on  that  point. 

K  4  peremptory 
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18S9.      peremptory  directions  of  the  legislature  contained  in 
sect.  47.    It  is  a  disobedience  of  the  law,  for  which  the 

The  Queen 

agai7ist  defendants  are  liable,  although  pecuniary  penalties  may 
Crosslet. 

be  superadded  by  another  and  distinct  provision  of  the 
same  act.  Rex,  v.  Robinson  [a)  is  an  authority  for  this. 
Reg,  V.  Wyat  {b)  shews  that  neglect  of  duty  by  a  public 
officer  is  indictable  per  se  at  common  law,  independently 
of  any  order  or  request.  The  order  here  only  fixes  the 
time.  [Lord  Demnan  C.  J.  The  request  is  to  account 
on  a  certain  day.  The  defendants  may  have  done 
so  on  the  very  next  day,  and  yet  within  the  thirty 
days.  Patteson  J.  You  do  not  allege  any  order  of  the 
commissioners  to  the  overseers,  requiring  them  to  ac- 
count to  the  auditor,  nor  do  you  allege  it  to  be  a  rule  of 
the  commissioners  that  all  overseers  shall  render  an  ac- 
count to  him  at  his  request.]  The  last  three  counts  dis- 
tinctly shew  a  neglect  to  account  for  one  quarter,  which 
defendants  were,  at  all  events,  bound  to  do.  The  fourth 
count  states  a  neglect  on  the  2d  of  January  1838,  and 
thence  till  the  time  of  the  inquisition,  which  exceeds  a 
quarter ;  so  that  the  caption  of  the  indictment  shews  a 
breach  of  duty.  {Litiledale  J.  That  is  mere  inference. 
Your  charge  is  the  not  accounting  upon  request.]  The 
sixth  count  shews  the  neglect  more  distinctly.  It  states 
a  neglect  to  account  to  the  auditor  during  the  current 
quarter,  and  a  refusal  to  account  on  a  given  day.  {Pat- 
teson  J.  The  neglect  to  account  in  the  quarter  is  only 
alleged  by  way  of  inducement.]  The  point  made  re- 
specting the  proper  description  of  the  commissioners, 
applies  only  to  the  first  three  counts.  The  whole  alle- 

(a)  2  Burr.  799.    See  also  R.  v.  Harris,  4  T.  R.  205.  ;  and  n.  (4)  to 
jR.  V.  Dickenson,  1  Will.  Saund.  135  o. 
(i>)  1  Salk.  380. 

gation 
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gationis  superfluous,  or,  at  most,  inducement.   It  might  1839. 
have  been  allefred  that  a  union  was  "  duly  formed," 

°  _  _  The  Queen 

without  naming  the  commissioners.    The  description,  against 

.  .  Crosslev. 

however,  is  sufficient.  The  act  gives  them  a  quasi  cor- 
porate character  and  a  name  of  office,  which  is  enough 
in  an  indictment,  at  least  since  stat.  7  G.  4.  c.  64.  s,  20., 
which  enacts  that  no  judgment  shall  be  stayed  for  that 
any  person,  mentioned  in  any  indictment,  is  designated 
by  a  name  of  office,  instead  of  his  proper  name.  Another 
objection  is,  that  a  copy  of  the  order  should  appear  to 
have  been  served  on  the  defendants.  It  is,  however, 
alleged  to  have  been  duly  sent  to  them,  which  is  all  that 
sect.  18  requires  the  commissioners  to  do;  and  it  is 
further  stated  that  the  defendants  had  notice  of  the  due 
appointment  of  GledJiill, 

Lord  Denman  C.  J.  The  indictment  cannot  be  sus- 
tained. An  indictment  for  not  accounting  once  in  a 
quarter  would,  perhaps,  have  been  good  without  alleg- 
ing any  order  at  all ;  but  the  offence  charged  in  this 
indictment  is  that  of  refusing  to  account  upon  the  re- 
quest of  the  auditor.  This  is  no  offence  independently 
of  some  specific  rule,  order,  or  regulation  of  the  com- 
missioners calling  on  the  defendants  to  do  so,  which 
is  not  alleged.  The  other  objections  are  not,  in  my 
opinion,  of  any  weight. 

Littledale  J.  The  defendants  might  have  been  in- 
dicted in  two  ways;  for  not  accounting  once  in  every 
quarter;  or  for  not  accounting  as  often  as  the  rules, 
orders,  and  regulations  of  the  commissioners  did  di- 
rect. This  is  in  substance  an  indictment  for  not  ac- 
counting upon  the  request  of  the  auditor,  which  is  no 

offence 
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1839.  offence  within  sect.  47,  unless  it  appear  that  there  was 
'  an  order  to  that  effect  by  the  commissioners. 

The  Queen 

against 

Patteson  J.  The  indictment  is  evidently  founded 
on  that  part  of  sect.  47  which  requires  overseers  to  ac- 
count at  such  times  as  the  commissioners  shall  by  their 
orders  and  rules  direct.  Now  there  is  no  averment  of  any 
order  by  them  to  account  at  a  certain  time,  or,  indeed, 
of  any  order  by  them  to  accomit  at  all.  This  vice  runs 
through  every  count.  There  is  no  count  for  refusing 
to  account  once  in  the  quarter,  or  even  to  account 
within  thirty  days,  but  merely  for  not  accounting  on 
request.  Whether  disobedience  of  an  order  of  the  com- 
missioners within  sect.  98  be  indictable  till  the  third 
offence,  is  a  point  which  is  not  raised.  With  regard  to 
the  other  objections,  1  agree  with  my  Lord. 

Coleridge  J.  concurred. 

Rule  absolute  to  arrest  judgment. 


Tuesday,  The  QuEEN  agahist  The  Commissioners  of  the 
May  lib.  Navigation  of  the  Rivers  Thames  and  Isis. 

This  case  is  reported,  S  A.     E,  p.  901.  note  (h). 
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Price  ao;ainst  Popkin.  ^^'^'IT 

^  May  7th. 

COVENANT  by  lessee  against  landlord  for  not  re-  On  submissioii 
of  a  cause  and 

pairing  the  demised  premises.    There  were  several  all  matters  in 

,  ,p  difference  be- 

pleas  on  which  issues  were  jomed  ;  but,  beiore  trial,  a  tween  lessor 
Judge's  order  was  obtained,  whereby  "  the  cause  and  cofts^tcf  abide^ 
all  matters  in  difference  between  the  parties  thereto"  the  event,  an 

A  award  that  cer- 

were  referred  to  arbitration,  the  costs  of  the  suit  to  abide  fixtures 

have  been 

the  event,  and  the  costs  of  the  reference  to  be  in  the  dis-  vvrongfuily  re- 
moved by  lessor, 

cretion  of  the  arbitrator.  to  the  value  of 

The  award  directed  a  verdict  ta  be  entered  for  the  lessee  shall  set 


plaintiff  on  all  the  issues,  and  ordered  payment  of  iifeir^pwV,'to 
damages  in  respect  of  the  breaches  of  covenant.  It  at  thi  end^of 
further  recited  that  "  the  parties,  among  other  matters  '■^^^  „ 

^  "  that  lessor  shall 

in  difference,  had  referred  to  the  arbitrator  to  say  and  pay  lessee  ui. 

on  a  specified 

adjudge  whether  certain  grates,  locks,  bolts,  and  fasten-  day,  is  bad  for 

.  .        .  want  of  au- 

ings  were  part  and  parcel  of  the  demised  premises  in  the  thority,  though 
declaration  named,  and  further  to  order  and  adjudge  such  fixtures 
what  should  be  done  to  make  a  final  end  and  determi-  Matter  fn^dif 
nation  of  such  matters  in  difference,"  and  then  pro-  ^^[^."ce  on  the 

^  arbitration. 

ceeded  to  find  and  adjudge  "that  the  said  grates,  locks,  ^^^'d'  also, that 

such  award  was 

bolts,  and  fastenings  were  part  of  the  demise  of  the  uncertain,  in 

^        ^   •     m        1  ii  specifying 

defendant  to  the  plamtifi,  and  were  removed  and  carried  the  value,  qua- 
away  by  the  defendant  from  the  dwelling-house  named  tion  of  fixture^" 
in  the  declaration,  and  applied  to  his  own  use,  and  that  the^^e^ee"and^ 
such  fixtures  were  of  the  value  of  IlZ.  55."    It  then  "^!§htbe'set 

aside  by  the 

ordered  the  plaintiff  "  to  fix  and  set  up  other  grates,  ^^^'^^r. 

^         ^  ^  °         '       An  untrue 

locks,  bolts,  and  fastenings  in  the  plac6  and  stead  of  such  recital,  in  an 

award,  of  an 

as  were  removed  as  aforesaid,  and  to  leave  the  same  to  extension  of  the 

arbitrator's 
power  by  agree- 
ment of  the  parties,  will  not  cure  an  excess  where  the  truth  appears  upon  affidavit. 

and 
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1839.  and  for  the  use  of  the  defendant  at  the  end  of  the  term 
named  in  the  declaration;"  and  further  directed  pav- 

Price  .  ^  ^ 

against  meut  of  the  said  sum  of  llZ.  5s.,  and  of  the  damages 
assessed  on  the  breaches,  by  the  defendant  to  the  plain- 
tiff, on  a  specified  day. 

In  Hilary  term  last,  a  rule  nisi  was  obtained  on 
behalf  of  the  defendant  to  set  aside  the  award,  on  the 
grounds,  1.  that  the  arbitrator  had  no  power  to  direct 
a  verdict  to  be  entered ;  2!.  that  the  award  was  bad  for 
uncertainty,  in  not  stating  the  price,  number,  quality, 
description,  or  value  of  the  grates,  &c.  to  be  set  up,  or 
in  any  way  ascertaining  the  same;  3.  that  the  arbi- 
trator had  no  authority  to  direct  the  plaintiff  to  set  up 
the  grates,  &c.  as  directed  in  the  award  ;  4.  that  the 
award,  as  to  the  grates  &c.,  did  not  pursue  the  terms 
of  the  submission  as  recited  in  the  award,  inasmuch  as 
the  question,  as  there  recited,  was,  whether  the  grates, 
&c.  were  parcel  of  the  demised  premises,  and  the  award 
determined  another  question,  namely,  that  they  had  been 
removed  and  converted  by  the  defendant. 

The  affidavit  by  defendant  and  his  attorney,  on 
which  the  rule  was  obtained,  stated  that  a  claim  had 
been  made  by  the  plaintiff  on  the  reference  for  damages 
for  divers  grates,  locks,  bolts,  and  fastenings  alleged  to 
have  been  removed  by  the  defendant  from  the  premises, 
but  that  the  defendant  "  did  not  in  any  way  agree  to 
refer  it  to  the  arbitrator  to  order  what  should  be  done 
to  make  a  final  end  and  determination  of  such  claim," 
and  that  "  there  was  no  new,  or  special,  reference  of  the 
said  claim,  other  than  the  said  Judge's  order." 

Several  affidavits  in  answer  stated,  among  other 
things,  that  at  the  time  of  the  reference  there  were 
several  matters  in  difference,  and  that  one  of  them 

"  related 
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««  related  to  certain  grates,  locks,  bolts,  and  fastenings,  1839. 
alleged  to  have  been  removed  by  the  defendant  from  the 
dweliin<y-house,  after  the  demise  thereof  by  him  to  the  against 

*  POPKIN. 

plaintiff;"  that,  during  the  progress  of  the  reference,  it 
was  agreed  between  the  attorneys  of  the  parties  to  refer  to 
the  arbitrator  other  matters  in  difference,  "including 
the  said  question  as  to  the  said  grates,"  &c.  and  the 
counsel  who  attended  on  behalf  of  the  defendant  did 
accordingly  contend  before  the  arbitrator  that  the  said 
grates,  &c.  were  not  parcel  of  the  demise.    A  further 
affidavit,  by  an  ironmonger,  stated  that  he  had  been 
employed  by  plaintiff  after  the  award  to  ascertain 
what  grates,  locks,  bolts,  and  fastenings  were  required 
to  be  set  up  in  lieu  and  stead  of  those  which  had  been 
removed ;  that  he  had  ascertained  without  difficulty, 
by  the  marks,  from  what  places  they  had  been  re- 
moved, and  had  supplied  others  "  such  as  were  fit,  pro- 
per, and  suitable  for  the  said  house,  and  such  as  were 
usually  set  up  and  used  in  similar  houses,"  and  that  the 
same  were  afterwards  set  up  by  the  plaintiff  in  the  place 
and  stead  of  those  which  had  been  removed ;  and  that 
"  there  was  no  difficulty  in  ascertaining  either  the  price, 
number,  quality,  description,  or  value  of  such  grates, 
&c.,  or  in  what  places  the  same  were  to  be  set  up." 

W.  H.  Watson  shewed  cause.  It  must  be  admitted 
that  the  award  of  a  verdict  cannot  stand,  there  having 
been  no  verdict  of  a  jury  taken,  nor  any  power  to 
enter  one  by  the  order  of  reference,  {a)  But  this 
may  be  struck  out  without  affecting  the  rest  of  the 
award ;  for,  as  there  is  a  finding  and  award  of  damages 

(a)  Donlan  v.  Brett^  2  A.  ^  E.  344. ;  Hayward  v.  Phillips,  6  A.  ^  E. 
119.  * 

on 
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1839.  on  each  issue,  there  is  a  sufficient  "  event''  for  the  pur- 
'  pose  of  shewing  on  whom  the  costs  of  the  action  are  to 

Price         ^  ^       ,  . 

against  fall.  As  to  the  objection  of  uncertainty,  the  award,  in 
directing  fixtures  to  be  placed  instead  of  those  taken 
away,  must  be  intended  to  mean  that  reasonably  good 
ones  must  be  placed  where  the  former  ones  stood.  It 
is  impossible  to  be  more  particular  as  to  value  or 
kind,  nor  is  it  required  in  similar  cases.  Thus  an 
award  that  a  party  shall  do  repairs  is  usual,  and  suffi- 
ciently certain.  Mere  uncertainty  as  to  the  value  or 
amount  is  not  enough  to  make  the  award  bad,  if  these 
can  readily  be  reduced  to  a  certainty;  Beale  v.  Beale{a), 
Hanson  v.  Liver  sedge  (5) :  nor  does  it  appear  that  there 
was  here  any  difficulty  or  dispute  on  this  point;  indeed, 
the  contrary  is  shewn  by  one  of  the  plaintiff's  affi- 
davits, and,  in  fact,  the  plaintiff  has  proceeded  to  re- 
place the  fixtures  in  pursuance  of  the  award.  Cargey  v. 
AitcJieson  {c\  WoJilemberg  Y,  Lageman  [d)  are  in  favour 
of  the  award.  As  to  the  supposed  excess  of  authority  in 
awarding  that  the  plaintiff  shall  replace  the  fixtures,  the 
submission  was  of  all  matters  in  difference ;  and,  not- 
withstanding the  discrepancy  in  the  affidavits,  it  is  suffi- 
ciently clear  that  the  question  was  discussed  before  the 
arbitrator.  It  is  found  that  the  fixtures  were  included 
in  the  demise,  that  they  had  been  removed,  and  were 
worth  a  certain  sum,  which  the  defendant  is  directed  to 
pay.  The  further  direction  to  replace  them  at  the 
plaintiff's  expense  is  in  favour  of  the  defendant,  to  whom 
they  will  hereafter  belong,  so  that  he  has  no  reason  to 
complain. 

(a)  1  Rol.  Ab.  251.,  Arhitrement  (H)  pi-  14.  S.  C.  Cro.  Car.  383. 

(b)  2  Ventr.  242.  {c.)  2  B.  c|-  C.  170. 
[d)  6  Taunt.  254. 

Croxvder, 
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Crowder,  contra.    If  the  verdict  be  struck  out,  there 
will  be  no  sufficient  finding  to  enable  the  parties  to  see 
who  is  to  pay  costs.    There  is  excess  of  authority ;  for 
the  order  of  reference  contains  nothing  that  can  give 
the  referee  power  to  order  what  is  to  be  done  by  either 
of  the  parties.     If  the  removal  of  the  fixtures  was 
a  matter  in  difference,  the  arbitrator  had  only  power  to 
award  damages  to  the  plaintiff,  as  if  he  had  brought  an 
action.    But  here,  coupling  the  recital  in  the  award 
with  the  affidavits,  there  was  at  most  only  a  reference 
of  the  question,  whether  certain  fixtures  were  part  of 
the  demised  premises  ;  and  if  the  award  makes  an  un- 
true  recital,  extending   the  power   further  to  order 
"  what  shall  be  done,"  this  will  not  bind  the  Court, 
when  the  contrary  appears  by  the  affidavits  of  the 
plaintiff  himself.    [Lord  Denmaii  C.  J.  assented.]  The 
arbitrator  awards  that  the  fixtures  shall  be  replaced  by 
the  plaintiffi    \_Patteson  J.    If  the  award  would  be  good 
without  that  direction,  is  not  the  excess  of  authority 
rather  for  your  advantage  ?]     The  plaintiff  is  not 
bound  to  replace  them  with  others  of  equal  value,  so 
that,  at  the  end  of  the  term,  when  the  plaintiff  is  to  de- 
liver them  up  to  the  defendant,  the  defendant  may  find 
himself  in  possession  of  articles  of  much  less  value  than 
those  which  he  is  said  to  have  demised.    This  uncer- 
tainty is  another  objection ;  the  award  not  shewing  what 
fixtures  had  been  removed,  nor  what  locks  and  grates 
the  plaintiff  was  to  substitute.  Pope  v.  Brett  (a),  [_Lit- 
tledale  J.    It  may  perhaps  be  intended  to  mean  locks 
and  grates  of  the  same  kind  as  those  which  were  re- 
moved.]   The  words  of  the  award  would  be  satisfied 


(a)  2  Saund.  292. 
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1839.  by  articles  of  a  very  different  quality.  It  has  been  held 
that  an  award  to  pay  "so  much  as  the  land  is  worth" 

Price  ^ 

against  would  be  bad  (fli),  although  its  value  might,  perhaps, 
have  been  easily  ascertained.  That  the  plaintiff  has,  in 
fact,  replaced  these  articles  since  the  award,  is  a  matter 
which  can  have  no  effect  on  the  decision  of  the  Court. 
The  plaintiff's  affidavit  only  states  that  it  was  easy  to 
ascertain  where  the  old  fixtures  had  been,  and  what  was 
the  price,  number,  quality,  &c.  of  those  which  had  been 
set  up  in  their  stead.  The  objection  vitiates  the  whole 
award,  for  it  can  stand  only  if  it  be  good  as  to  every 
part  referred,  and  the  reference  of  which  formed  the 
consideration  for  the  submission. 

Lord  Denman  C.  J.  I  regret  to  find  myself  obliged 
to  decide  that  this  award  is  bad.  The  arbitrator  had 
no  authority  to  order  any  thing  to  be  done  with  respect 
to  the  fixtures;  and,  if  he  had  such  authority,  he  has 
given  his  directions  in  too  uncertain  a  manner.  The 
award  must  be  set  aside,  not  as  to  part  only,  but  "as  to 
the  whole. 

*     LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  con- 
curred. 

Rule  absolute. 

(a)  See  Titus  v.  Perkins,  Skinn.  247,  248. 
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Staley  a^!;ainst  Francis  Bedwell.  wediiesdmj, 

^  May  8th. 

ON  the  execution  of  a  fi.  fa.  at  the  plaintiff's  suit  An  inter- 
1  r-     1  TT        •      n   7     77     I        1      pleader  rule  dU 

against  the  deiendant  Jbrancis  BedweU,  by  the  rected  the  she- 
sheriff  of  Gloucestershire,  the  goods  were  claimed  by  go^^g  dilm^ed, 
Thomas  Bedwell,  defendant's  brother.  The  sheriff  ap-  ^I^^.^^X Into  ' 
plied  for  relief  under  the  Interpleader  Act,  1  &  2  W.      C""""^  *°  ^^l^^ 

^  the  event  of  an 

c.  58. ;  whereupon  a  Judge's  order  was  made  that  the  issue  between 

the  claimant 

goods  seized  should  be  sold,  and  the  proceeds,  less  the  and  the  execu- 

•  1  •         /-i  I'll  creditor, 

expenses  of  the  sale,  paid  into  Court,  to  abide  the  event  to  try  the  right 
of  a  feigned  issue,  unless  the  claimant  should  give  secu-  juryj^on'the 
rity  to  the  sheriff  for  the  return  of  the  goods.  The  order  issul,^fbund 
directed  that  the  issue,  on  which  the  claimant  was  to  be  t"^^' /^'"t  of  the 

'  goods  were  the 

plaintiff  and  Staley  the  defendant,  should  contain  three       property  of 

*  the  claimant, 

counts,  to  try  the  following  questions  respectively ;  viz.,  and  the  residue 

the  joint  pro- 

1.  Whether  the  goods,  or  any  part  thereof,  were  the  sole  perty  of  the 

n  ^       ^  -  ^  -TTTi     1        1  claimant  and 

property  or  the  claimant.  2.  Whether  they,  or  any  part,  the  party  levied 
were  the  sole  property  of  the  defendant  Francis  Bedwell.  "harthe^ilim- 
S.  Whether  they,  or  any  part,  were  the  joint  property  to»rpaid"bylhe 

of  the  claimant  and  the  defendant  Francis  Bedwell,  as  execution  cre- 
ditor the  ge- 

partners.    The  jury  were  further  to  be  directed  to  find  ne^ai  costs  of 

the  feigned 

specially  the  value  of  any  part  of  the  goods  that  should  issue,  (deduct- 
be  proved  to  be  the  sole  property  of  Thomas,  or  of  th?iIsuerfound 
Francis,  or  of  Thomas  and  i^m/zas  jointly.  The  sheriff's  InVal'oTe''^ 
costs  of  keeping  possession  till  the  time  of  sale  were  to  ^osts  ofap- 

^     °  *  pearing  to  the 

be  paid  by  the  claimant ;  the  costs  of  the  issue,  and  the  interpleader 

rule,  and  of 

residue  of  the  costs  of  the  sheriff,  his  poundage,  and  his  subsequent 

,  application  for 

the  return  of  the  goods,  to  abide  the  further  order  of  the  money  paid 
the  Court.    No  security  being  offered  to  the  sheriff,  he  for  his'!!J)sts!" 
sold  the  goods  for  68/.  5s.  2>d,,  and,  after  deducting  If  refusfdtif 

^  therefrom  terplefder^  ruL". 
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1839.  therefrom  SL  8s.  Sd.  for  expenses,  and  12L  105.  for  rent 
g  due  at  the  time  of  the  levy  in  respect  of  premises  oc- 

against  cupied  by  Thomas  and  Francis  Bedwell  in  common,  paid 
into  Court  the  residue,  viz.  52/.  Vs.,  pursuant  to  the  order. 
Staley,  the  defendant  in  the  issue,  pleaded  to  the  first 
count  that  no  part  of  the  goods  was  the  sole  property 
of  Thomas  Bedwell ;  to  the  second  count,  that  the  goods 
vi^ere,  or  part  thereof  was,  the  sole  property  of  Francis 
Bedwell ;  and  to  the  third  count,  that  the  goods  were, 
or  part  thereof  was,  the  joint  property  of  Thomas  and 
Francis  as  partners :  on  all  which  pleas  issue  was  joined. 

The  jury,  upon  the  trial  of  the  issue  before  Patte-- 
son  J.,  at  the  Gloucestershire  Lent  assizes,  1839,  found 
that  the  goods  seized  consisted  of  household  furniture 
worth  32/.  135.,  and  of  office  furniture  worth  32/.  45.; 
they  found  for  the  plaintiff  Thomas  Bedwell  on  all  the 
issues  as  to  the  household  furniture;  and  as  to  the 
office  furniture  they  found  for  the  defendant  on  the  first 
and  third  issues,  and  for  the  plaintiff  on  the  second. 

In  the  early  part  of  this  term,  Gray^  for  the  claimant 
Thomas  Bedwell^  obtained  a  rule  calling  upon  the  plain- 
tiff and  the  sheriff  to  shew  cause  why  26/.  8s.  (being  the 
value  of  the  household  goods  minus  half  the  rent)  and 
12/.  195.  6d.  (being  half  the  value  of  the  office  goods 
minus  the  other  half  of  the  rent)  should  not  be  paid  out 
of  Court  to  the  claimant  Thomas  Bedwell ;  and  why  plain- 
tiff should  not  pay  claimant  all  costs  incurred  by  the 
seizure  of  his  goods,  and  of  the  application  by  the 
sheriff ;  of  the  feigned  issues,  deducting  the  costs,  if  any, 
of  those  found  for  the  now  plaintiff  Staley  ;  and  of  the 
claimant's  application  to  this  Court. 


W.  J,  Alexander 
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W.J.Alexander  for  the  plaintiff,  and  Whitmore  fov  18S9. 
the  sheriff,  now  shewed  cause.    The  latter  contended  " 

Stalet 

that  the  sheriff  was  entitled  to  the  costs  of  his  applica-  against 
tion  under  the  Interpleader  Act,  and  of  this  application, 
as  well  as  to  possession-money,  as  directed  by  the  ori- 
ginal order. 

Grai/,  contra.  The  sheriff  should  not  be  allowed  the 
costs  of  seeking  relief  under  the  Interpleader  Act  (a), 
especially  in  a  case  like  the  present,  where  the  finding 
of  the  jury  and  the  facts  of  the  case  shew  that  he  was 
wrong  in  taking  them.  Thomas  Bedwell^  the  claimant, 
•was  entitled  to  the  general  costs  of  the  cause  from 
the  execution  creditor,  as  if  the  question  of  property 
had  been  tried  in  an  action  of  trover,  in  which  case 
a  partial  failure  would  not  have  deprived  him  of  those 
costs.  So  the  costs  of  appearing  and  of  this  applica- 
tion would  equally  have  been  incurred  if  Thomas  Bed- 
*well  had  originally  narrowed  his  claim  to  the  goods 
actually  found  to  be  his :  he  is,  therefore,  entitled  to 
those  costs  also. 

Lord  Denman  C,  J.  The  claimant  is  entitled  to  re- 
ceive out  of  Court  the  value  of  the  household  goods, 
deducting  half  the  rent,  viz.  261.  8s.  To  this  must  be 
added  a  moiety  of  the  office  goods,  with  the  deduction 
specified  in  the  rule  nisi.  The  whole  amount  is 
391.  Is.  6d..  Out  of  this  he  is  to  pay  the  sheriff  the 
expense  of  possession,  agreeably  to  the  original  order  {b), 
leaving  the  sum  of  34/.. 95.  6d.  to  be  paid  out  of  Court 
to  Thomas  Bedwell  the  claimant.    Then,  besides  the 

(a)  See  West  v.  Motherham,  2  Nsw  Ca,  527.  J 
ip)  This  was  taken  at  4;.  18*. 

L  2  possession 
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1839.  possession  money,  the  poundage  on  the  amount  legally 
levied,  amounting  to  I6s,,  is  to  be  paid  to  the  sheriff. 

against  The  residue,  12Z.  35.  6d.,  will  belong  to  the  plaintiff  in 
this  action.  Then,  as  to  the  costs  of  the  feigned  issues, 
the  case  is  like  that  of  an  ordinary  action  of  trover  with 
a  verdict  for  the  plaintiff  on  some  of  the  issues;  therefore 
the  claimant  is  entitled  to  the  general  costs  of  those 
issues  to  be  paid  by  the  plaintiff  Staley  to  him,  deducting 
those  of  Staley  on  the  issues  on  which  he  has  succeeded. 
He  ought  also  to  have  the  costs  of  appearing  in  the 
first  instance,  and  of  this  application.  The  sheriff  is 
not  entitled  to  the  costs  of  availing  himself  of  the  In- 
terpleader Act.  The  officer  grossly  misconducted  him- 
self in  seizing  the  claimant's  goods.  It  is  a  case  in 
which  the  sheriff'  would  not  have  seized,  if  he  had  not 
relied  upon  the  aid  of  the  Interpleader  Act  («). 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Coleridge  J.    I  concur,  on  the  particular  circum- 
stances of  the  case. 

Rule  absolute  for  the  payment  of  the  several 
sums  of  34-/.  95.  6c?.,  12/.  35.  6^/.,  and  5/.  145., 
to  the  claimant,  the  plaintiff  and  the  sheriff 
respectively,  with  a  reference  to  the  Master  to 
tax  to  the  claimant  the. general  costs  of  the 
cause  (deducting  those  of  the  plaintiff  on  the 
issues  on  which  he  has  succeeded),  and  also 
the  costs  of  appearing  in  the  first  instance, 
and  of  this  application ;  said  costs,  when 
taxed,  to  be  paid  by  plaintiff  to  the  claimant. 

(a)  The  facts  of  the  Case  did  not  appear  upon  the  argument. 
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Holland  and  Another,  Assignees  of  Hayward,  Wednesday, 

May  8th. 

a  Bankrupt,  against  Phillipps, 

SCIRE  facias,  issued  in  November  1837,  by  the  as-  To  scire  facias 
by  the  assignees 

signees  of  Hayward,  a  bankrupt,  to  make  themselves  of  a  bankrupt 

.  on  a  judgmentj 

parties  to  a  judgment  recovered  by  him  against  the  de-  the  defendant 
fendant.    Defendant  pleaded,  1.  that  Hayisoard  was  not  njaf  of^the 
a  bankrupt;  2.  payment  and  satisfaction  to  the  bank-  2*sat?st?ctIon 
rupt  before  his  bankruptcy.    Defendant  also  gave  notice  to  the  bankrupt, 

^  1     ^  on  which  pleas 

of  his  intention  to  dispute  the  trading,  the  act  of  bank-  ^^^ues  were 

\     ^  .  joined.  The 

ruptcy,  and  the  petitioning  creditor's  debt.    Issue  was  Court  permitted 

the  proceedings 

joined,  and  a  copy  thereof  delivered  to  defendant,  when  to  be  amended 
it  was  discovered  that  the  official  assignee  had  been  in-  costs^by^join- 
advertently  omitted  as  co-plaintiff  in  the  writ  of  scire  asfi.Jneet?who 
facias.    A  rule  was  thereupon  obtained  in  this  term  to  advertenUy"" 
shew  cause  why  the  proceedings  should  not  be  amended  0"^*"^.^  a 

J         ^  o  co-plamtiff,) 

by  introducing  him  as  one  of  the  plaintiffs.  though  the  ap- 

plicaiion  had 
been  delayed 

'  .  .  a  year  and 

M»  Smith  now  shewed  cause.    A  scire  facias  was  a  half  after  the 
formerly  supposed  not  to  be  amendable:  note  (4?)  to  wrh^'the  de- 
Underhill  v.  Devereux  [a).     The  practice  is  different  alufwedto^"^ 
now,  and  there  are  authorities  for  permitting  it,  pro-  ^^^^^ 
vided  there  be  something  to  amend  by,  or  the  proceed- 
ings be  in  paper.   In  Thorpe  y.  Hook  {b\  the  amendment 
was  made  from  the  original  judgment  roll;  and  it  was 
a  mere  error  in  the  Christian  name  of  the  defendant. 
In  Baker  v.  Neaver{c)  the  proceedings  were  still  in 
paper.    The  defendant  may  be  prejudiced,  for  he  may 

(a)  2  Wms.  Saund.  12  p.  (b)  1  DowL  P.  C.  501. 

(c)  1  C.  §-ilf.  112. 

L  3  discharge 
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1839.  discharge  himself  by  paying  the  present  plainliffs, 
■  whereas,  if  the  official  assignee  is  a  plaintiff,  he  can 

Holland  o  j.  ' 

against      only  pay  to  him :  I  8c  2  W,4<,  c.  56.  s.  22.  Besides, 

PhILLIPPS.  11.  .1 

there  has  been  great  delay  m  correcting  the  error,  for 
the  writ  w;as  issued  in  1837« 

Sir  John  Campbell^  Attorney-General,  contra.  It  is  a 
mere  case  of  inadvertence,  which  the  defendant  has  taken 
no  advantage  of  in  his  pleas.  The  second  plea  alleges 
satisfaction  to  the  bankrupt  before  his  bankruptcy,  so 
that  no  question  can  arise  about  payment  to  the  as- 
signees. The  nonjoinder  would  be  no  defence  upon 
either  plea;  and  the  defendant  therefore  suffers  no 
prejudice  by  the  amendment,  though  the  plaintiffs  may 
be  prejudiced  by  the  error.  \_Littledale  J.  How  can  it 
now  prejudice  either  party  ?]  The  defendant  may  be 
lying  by  to  take  some  advantage  of  the  omission  here- 
after. It  is  not  like  asking  to  alter  a  judgment,  for  the 
scire  facias  is  in  the  nature  of  a  fresh  action,  and  the 
proceedings,  quoad  hoc,  are  still  in  paper.  All  the 
assignees  together  only  make  one  representative  of  the 
bankrupt ;  so  that  this  is  in  the  nature  of  a  mere  mis- 
nomer. In  Baker  v.  Neaver  [a)  the  official  assignee  was 
added  after  declaration  in  an  action  by  assignees,  and 
Lord  Lyndhurst  C.  B.  distinguished  the  case  from  that 
of  an  ordinary  plaintiff,  but  intimated  that  the  amend- 
ment might  be  refused  if  the  defendant  made  affidavit 
that  he  relied  on  the  omission  as  a  defence.  Here 
no  such  affidavit  has  been,  or  can  be,  made.  In  Rex  v. 
Scott  {b)  an  amendment  of  a  scire  facias  was  allowed 
after  plea. 

1  C.  ^M,  112,  {b)  4  Price,  181. 

■  '  Per 
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Per  Curiam  {a).    The  amendment  may  be  made  on  1839. 

payment  of  costs,  with  liberty  for  the  defendant  to  plead  '  ^ 

^    "  HOLLAXD 

de  novo.  against 

-H.  X  Ij  L I P  P  S  • 

Rule  absolute  to  amend  accordingly. 

(a)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 

Evans  agamst  Rees.  Wednesday; 


May  8th. 


REPLEVIN  for  cattle  taken  m  the  parish  of  Ystrad  On  an  Issue 
respecting  the 

Gimlais,  in  the  county  of  Brecon,    Avowry,  da-  boundary  of  a 
mage  feasant  there.    Plea,  that  the  cattle  were  taken  county,  an  ' 
in  Cadoxton  parish,  in  the  county  of  Glamorgan^  and  hUer  ali^st  iT^ 
driven  thence  into  the  parish  and  county  mentioned  in  b^t^ator  set^^' 

the  declaration,  and  impounded  there.    Replication,  that  boun- 
dary as  proved 

the  cattle  were  not  taken  in  the  parish  of  Cadoxton  and  before  him,  and 

a  verdict  vi^as 

county  of  Glamorgan,  entered  accord- 

On  the  trial  before  Coleridge  J.,  at  the  last  Brecon  rection  is^not 
Spring  assizes,  the  sole  enquiry  was  as  to  the  true  evidence  of^* 
boundary  between  the  above  parishes  and  counties.    In  AithmTt^lf'^^' 
the  course  of  it,  an  award  respecting  the  boundary  was  verdicts  are, 

*  "  upon  authority, 

tendered  on  the  part  of  the  plaintiff.    It  appeared  that  admitted  as 

proof  of  repu- 

an  action  had  formerly  been  brought  by  a  commoner  tation,  the  rule 
for  disturbance,  to  which  there  was  a  plea  or  not  guilty,  tend  to  awards. 

,    .        ,  .  ,  .  .         I  A  present- 

and  m  which  a  question  arose  respecting  the  same  ment  in  a 
boundary,  and  a  verdict  had  been  taken  subject  to  the  ™tt^ng  forth* 
award  of  an  arbitrator  with  power  to  set  out  the  bound-      bounds  of 

*  a  manor,  is  ad- 

ary  proved  before  him.    By  his  direction,  a  verdict  was  "^issible  evi- 

^  ...  .  ^^"^^  s"^b 

entered  for  the  plaintiff  in  that  suit,  and  the  boundary  bounds,  though 

part  of  the  do- 
cument, un- 
connected vt'ith  the  subject  of  bounds,  has  been  cut  out. 
Where  an  ancient  manor-book  is  offered  in  evidence,  the  custody  must  be  proved  by  a 
sworn  witness.    It  is  not  enough  that  the  book  is  produced  in  court  by  the  counsel 
or  steward  of  the  lord  of  the  manor,  nor,  as  it  seems,  by  the  lord  of  the  manor  \\\ 
person, 

L  4  y^m 
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18 39.      was  determined  by  the  award.  The  parties  to  that  action 

"^^^      were  neither  the  same  as,  nor  in  privity  with,  the  parties 

against  to  this.  The  learned  Judji^e  admitted  the  record  in  the 
Rees..  ,  ^  ^ 

action,  but  rejected  the  award.    The  defendant  offered 

in  evidence  certain  presentments  of  a  manor  court  found 
in  the  castle  of  Brecon,  in  one  of  which  the  boundary 
was  set  out.  Part  of  it,  containing  the  parish  in  question, 
had  been  cut  off,  but  the  part  so  removed  appeared  to 
have  contained  entries  unconnected  with  the  subject  of 
boundary.  It  was  objected  to  as  inadmissible  by  reason 
of  its  imperfect  state.  The  learned  Judge  admitted  it, 
though  he  had  no  doubt  that  the  mutilation  was  not 
accidental.  The  plaintiff  also  produced  certain  ancient 
manor-books,  which  his  counsel  proposed  to  read  with- 
out proving  the  custody  from  which  they  came ;  on  the 
ground  that  the  lord  of  the  manor,  Mr.  Leigh,  to  whom 
they  belonged,  and  who  was  admitted  to  be  the  real 
plaintiff,  might  himself  have  produced  them  in  court 
without  further  proof  of  custody,  and  might  therefore 
authorise  his  counsel  to  do  so  for  him.  The  learned 
Judge  held  them  inadmissible,  unless  the  custody  from 
which  they  came  was  proved.  Verdict  for  the  defend- 
ant.   In  this  term  (a) 

Emns  moved  for  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  granted  on  the  grounds  of  the  rejec- 
tion of  the  award,  the  admission  of  improper  evidence, 
misdirection  (b),  and  that  the  verdict  was  contrary  to  the 
evidence.    The  award  was  admissible  on  the  same  prin- 

(a)  April  22d.  Before  Lord  Denman  C.  J.,  Littledalef  Patteson,  and 
Coleridge  Js. 

(b)  The  refusal  to  admit  the  manor  books  was  called,  by  the  Court 
and  counsel,  misdirection. 

y,..:  ciple 
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ciple  as  a  verdict.  It  was  proof  of  reputation,  though  1839. 
res  inter  alios  :  Beed  v.  Jackson  (a).  Here  the  arbitrator 

Evans 

was  in  the  place  of  a  jury,  and  the  verdict,  when  en-  against 

Uses. 

tered,  ought  to  be  of  the  same  weight  as  if  actually 
found  by  them :  Lee  v.  Lingard  {b\  Bonner  v.  Charl- 
ton (c),  per  Le  Blanc  J.  The  award,  coupled  with  the 
verdict,  is  equivalent  to  a  special  verdict.  So  a  decree 
in  equity  between  third  parties  has  been  admitted  as 
evidence  of  a  custom  of  a  public  nature ;  Laybourn  v. 
Crisp  (d) :  and  analogous  instances  are  mentioned  in 
Bull  N.  P,  233.  [^Coleridge  J.  A  jury  could  not  have 
set  out  a  boundary  as  the  arbitrator  here  professed  to 
do.]  The  award  is  founded,  indeed,  on  the  evidence  of 
others,  but  this  is  equally  an  objection  to  the  verdict  of 
a  jury,  who  speak  only  upon  the  information  of  others. 
\_Patteson  J.  I  never  could  understand  why  the  opinion 
of  twelve  men  should  be  evidence  of  reputation.  Cole- 
ridge J.  Though  the  doctrine  is  perhaps  established  as 
to  the  admissibility  of  verdicts,  it  does  not  appear  to  be 
founded  on  any  satisfactory  principle.  In  Rex  v.  Cot- 
ton (e\  on  a  question  of  liability  to  repair  a  highway, 
Dampier  J.  rejected  an  award  as  being  res  inter  alios 
and  post  litem  motam.  In  Rogers  v.  Wood  {g)  an  award, 
not  founded  on  personal  knowledge  of  the  facts,  was 
held  inadmissible  as  evidence  of  reputation.]  As  to  the 
presentments,  their  mutilated  and  imperfect  state  ought 
to  have  excluded  them,  though  they  came  from  the 
right  custody.  The  presumption  is  that  the  part  re- 
moved was  material,  and  against  the  interest  of  the  party 
producing  them,  especially  as  the  destruction  was  evi- 

(ct)  1  East,  355.  (b)  1  East,  401. 

(c)  5  East,  159.  (d)  4  M.  Jr.320. 

{e)  3  Camp.  444.  (g)  2  JB.  ^  Ad.  245. 

dently 
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dently  wilful.  Their  state  required  explanation,  lik^ 
erasures  in  a  deed  or  other  security.  Then  the  plaintiff 
ought  not  to  have  been  compelled  to  call  a  witness  to 
speak  to  the  custody  of  the  ancient  documents.  It  was 
enough  that  counsel,  or  stev/ard,  or  any  party  authorised 
by  Mx,  Leigh,  produced  them.  ^Coleridge  J,  If  it  be 
necessary  to  prove  the  custody  of  ancient  documents,  some 
one  must  be  sworn  for  that  purpose.  The  person  pro- 
ducing them  may  have  had  them  from  a  grocer's  shop.] 
So  they  may  have  been  procured  from  a  shop  and  taken  to 
the  muniment  room ;  yet  when  produced  from  that  room 
they  would  be  admissible  evidence.  Mr.  Leigh  was  the 
lawful  custos,  and  he  might  bring  them  into  court  him- 
self, or  hand  them  to  his  counsel  or  attorney  in  court* 
{Evans  then  contended  that  the  verdict  was  against  evi- 
dence.] 

Per  Curiam,  There  was  no  misdirection  on  thd  last 
point ;  with  respect  to  the  other  points 

Cur,  adv,  mlL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  replevin,  and  the  question  on 
which  it  turned  was,  what  is  the  true  boundary  of 
the  counties  of  Glamorgan  and  Brecon  near  the  spot 
where  the  plaintiff's  cattle  were  distrained  ?  The  ver- 
dict was  for  the  defendant.  On  a  motion  for  a  new 
trial,  three  grounds  were  stated  by  the  counsel  for  the 
plaintiff,  on  which  the  Court  took  time  to  consider, 
another  ground  as  to  misdirection  having  been  disposed 
of  upon  the  argument.  The  grounds  were :  First,  that 
an  award  tendered  in  evidence  was  rejected  by  the 
learned  Judge. 


1839. 


Evans 
against 
JRees. 
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The  award  was  made  very  recently  in  an  action  on 
the  case  brought  by  a  person  alleging  himself  to  be  a 
commoner,  for  digging  a  ditch,  which  the  present  plain- 
tiff asserts  to  be  the  true  boundary,  and  so  disturbing 
the  right  of  common.  The  plea  in  that  case  was  Not 
guilty,  and  the  cause  was  referred  at  nisi  prius,  with 
power  to  the  arbitrator  to  set  out  the  boundary  which 
should  be  proved  before  him,  and  to  direct  which  way 
the  verdict  should  be  finally  entered.  He  directed  a 
verdict  to  stand  for  the  plaintiff,  and  set  out  the  bound- 
ary, as  he  conceived  it  to  be  proved,  by  his  award. 
That  award,  not  being  made  between  the  same  parties 
as  those  in  the  present  acfion,  could  not  be  used  as 
binding  upon  them,  but  was  offered  as  evidence  of  re- 
putation, the  boundary  being  a  matter  of  general  and 
public  interest.  The  cases  of  Reed  v.  Jackson  (a)  and 
Laybourn  v.  Crisp  (b),  and  others,  were  cited  to  shew 
that  a  verdict  on  such  matters,  although  between 
strangers  to  the  parties  on  the  record,  is  evidence  of 
reputation;  and  it  was  contended  that  the  award  in 
this  case  was  to  be  considered  as  part  of  the  verdict, 
and  admissible  on  the  same  grounds. 

We  cannot  agree  to  this  view  of  the  case.  The  au- 
thority of  an  arbitrator  is  entirely  derived  from  the 
consent  of  the  parties  to  the  reference ;  his  award  has  no 
force  except  by  reason  of  that  consent,  and  no  instance 
can  be  proved  in  which  strangers  have  been  held  to  be 
in  any  way  affected  in  their  rights  by  an  award,  either 
as  evidence  of  right  or  of  reputation.  The  award  is  but 
the  opinion  of  the  arbitrator,  formed,  not  upon  his  own 
knowledge,  as  declarations  used  by  way  of  reputation 
commonly  are,  but  upon  the  result  of  evidence  laid  be- 
(a)  I  East,  355,  (b)  4Mee,  f  r.  320, 
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1839.  fore  him,  most  probably  in  private,  and  formed  also  post 
-g^^^^  litem  niotam,  having  none  of  the  qualities  upon  v^^hich 
against      evidence  of  reputation  rests.    It  may  be  said  that  the 

E.EES. 

verdict  of  a  jury  is  equally  defective  in  such  qualities. 
Whether  it  be  so  or  not,  it  is  sufficient  to  say  that  the 
admissibility  of  a  verdict  as  evidence  of  reputation  is 
established  by  too  many  authorities  to  be  now  questioned, 
but  that  the  principle  of  those  authorities  is  not  clear 
enough  to  embrace  an  award.  We  are  therefore  of 
opinion  that  the  learned  Judge  was  perfectly  right  in 
rejecting  the  award. 

The  second  ground  was,  that  a  presentment  found  in 
the  castle  of  Brecon  was  admitted  in  evidence,  although 
a  considerable  portion  of  the  parchment  on  which  it 
was  written  had  been  cut  off,  and  it  was  supposed  that 
the  part  cut  off  might  have  contained  something  adverse 
to  the  interests  of  the  party  producing  it.  We  are  of 
opinion  that  no  sufficient  ground  is  laid  for  supposing 
any  thing  of  the  sort,  and  inasmuch  as  that  part  of  the 
presentment  which  related  to  the  boundary  in  question 
was  in  itself  perfect,  we  cannot  see  any  reason  for  re- 
jecting this  document,  and  think  that  it  was  properly 
admitted. 

The  third  ground  was  that  the  verdict  was  against 
the  evidence.  [On  this  point  his  Lordship  said  that 
the  case  was  one  entirely  for  the  jury,  and  that  the 
Court  could  not  say  they  had  drawn  a  wrong  con- 
clusion.] 

Rule  refused  [a), 

(a)  See  Brett  v.  Beales,  M.  ^  M.  416.  It  is  observable,  tbat  in 
Reed  v,  Jackson,  I  East,  355.  the  verdict  of  the  jury  on  the  plea  of  a 
public  right  of  way,  which  was  admitted  to  prove  the  non-existence  of 
such  way,  seems  to  have  been  entered  for  the  plaintiff  without  any  evi- 
dence at  all,  the  contest  on  the  trial  having  been  confined  to  another  plea 
alleging  a  right  to  enter  for  the  purpose  of  washing  sheep. 
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The  Queen  against  Lumsdaine  (^x), 

ON  appeal  against  a  rate,  made  June  2d,  1838,  for  The  parochial 
•in  7  assessment  act, 

the  relief  of  the  poor  of  the  parish  of  nimborne  e  &  7  4. 

Minster,  in  Dorsetshire,  the  sessions  confirmed  the  rate,  alter  the°aw"as 

subject  to  the  opinion  of  this  Court  on  the  following  case.  {jnJy^Jf  ^per". 

The  rate,  which  was  in  the  form  prescribed  by  stat.  6  &  sonai  property ; 

'  *■  therefore  a 

7      c.  96.  and  the  rules  of  the  Poor  Law  Commissioners,  v^or  rate 

made  after  the 

was  published  as  required  by  the  statute.    No  stock  in  statute,  omit- 

1  •      1         •  1  •  1      1  i  stock  in 

trade  was  rated  in  the  said  rate :  there  was  considerable  trade  which 
stock  in  trade  yielding  profit  in  the  said  parish  at  the  time  parish,' 
when  the  rate  was  made.    The  parish  contains  12,000  quashed  on*"^ 
acres,  or  thereabouts,  raj;eable  to  the  relief  of  the  poor.  ^PP^^'- 
In  the  year  1833,  stock  in  trade  not  having  been  in- 
cluded in  a  rate  made  on  the  3d  of  May  of  that  year 
for  the  relief  of  the  poor  of  the  said  parish,  an  appeal 
was  entered  at  the  then  ensuing  Midsummer  sessions,  on 
the  ground  that  stock  in  trade,  yielding  profit  wdthin  the 
parish,  was  not  included  in  the  said  rate.    The  hearing 
of  the  appeal  was  adjourned  to  the  then  next  sessions, 
when  the  respondents  abandoned  the  said  last-men- 
tioned rate,  and  it  was  quashed,  and  a  new  rate  was 
made  on  the  28th  of  February  1834?,  in  which  stock  in 
trade  was  assessed  from  that  time*    Stock  in  trade  con- 
tinued to  be  regularly  rated  in  the  said  parish  down  to 
the  month  of  June  1835  inclusive.    It  appeared  from 
the  rate-books  of  the  said  parish  that  stock  in  trade  had 
not  been  rated  therein  from  the  year  1796  until  the  said 

(a)  This  case  was  argued  and  decided  on  April  27th,  but  has  been 
misplaced  in  consequence  of  an  accidental  delay* 

rate 
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1839.      rate  of  February  1834,  and  there  was  no  evidence  of 
stock  in  trade  having  been  rated  in  the  parish  previously 

The  Queen  .    ^  r  r  J 

against  to  1796.  Stock  in  trade  has  not  been  assessed  in  the 
said  parish  since  the  month  of  June  1835.  The  ques- 
tion for  the  consideration  of  this  Court  was,  whether 
stock  in  trade  yielding  profit  in  the  said  parish  ought  or 
.  ought  not  to  have  been  assessed  in  the  said  rate  made 
on  the  2d  of  June  1838,  and  if  this  Court  was  of  the 
former  opinion,  then  the  order  of  sessions  and  the  rate 
were  to  be  quashed. 

Sir  John  Campbell^  Attorney-General,  Stocky  and 
Heade^  in  support  of  the  order  of  sessions.  There  has 
been  no  express  decision,  upon  argument,  that  stock  in 
trade  is  rateable.  Lord  Mansfield  inclined  against  the 
rateability,  and  the  Court  has  questioned  it  in  some  in- 
stances, though  it  has  been  reluctantly  allowed  in  others. 
Rex  v.  Witney  (a),  Hex  v.  Itingwood  {h\  Rex  v.  Amble- 
side (c),  Regina  v.  Barking  (d),  \_Patteson  J.  Shipping 
has  been  constantly  rated.  There  have  been  cases  at 
Liverpool^  Holyhead^  Wisbeach,  and  elsewhere,  in  which 
such  rates  have  been  held  maintainable  (^).]  At  all 
events  the  Parochial  Assessment  Act,  6  8i  7  W.  4),  c.  96., 
determines  the  point.  It  is  inconsistent  with  the  continued 
rateability  of  personal  property,  and  therefore  abrogates 
pro  tanto  the  statute  43  Eliz,  c,  2.  It  gives  a  form  in 
which  rates  shall  be  allowed  for  the  future,  and  that  form 
does  not  provide  for  a  rate  on  any  property  except  real 
property  and  corporeal    hereditaments  "  (g).    And  the 

(a)  5  Burr.  2634.  (6)  Cowp.  326. 

(c)  16  ^Jasf,  380.  (rfj  2  XcZ.  J2ay.  1280. 

(e)  See  Hex  v.  Liverpool,  8  East,  455.  note  (d) ;  Bex  v.  Jones,  8  East, 
451 ;  Rex  v.  Shepherd,  \  B.  ^  Aid.  109. 
(g)  Sects.  1,  2,  3,  and  the  schedule,  were  referred  to  on  this  point. 

act 
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act  expressly  legislates  for  parish  assessments  generally,  1839. 
and  not  merely  for  part  of  the  objects  of  assessment. 

^  ^  The  Queen 

As  the  Courts  have  narrowed  the  construction  of  stat,  against 

.  LuMSDAINE. 

43  Eliz,  c,  2.,  which  is  in  terms  general  enough  to  in- 
clude all  inhabitants  in  respect  of  any  personal  property, 
so  the  Parochial  Assessment  Act  further  interprets  and 
restrains  the  statute  of  Elizabeth,  and  excludes  per- 
sonal property  from  its  operation.    Even  affirmative 
words  in  a  later  statute  may  restrain  a  former  one : 
Foster's  Case  (a),  Slade  v.  Drake  (5),  Hea:  v.  Coode  (c), 
Rex  V.  Justices  of  Worcestershire  {d).    [Coleridge  J.  Sec- 
tion 2  of  Stat.  6  &  7  ^.4.  c.  96.  only  provides  that  the 
rate  shall  contain  the  particulars  mentioned  in  the 
form,  "  in  addition  to  "  the  other  particulars  required 
in  the  rate.]    That  refers,  not  to  any  additional  sub- 
ject of  a  rate,  but  to  additional  particulars  respecting  the 
hereditament  rated.    The  proviso  in  sect.  1,  preserving 
the  relative  proportions  of  liability  between  different 
kinds  of  hereditaments,  was  introduced  in  consequence 
of  Rex  V.  Joddrell  {e\  and  has  no  reference  to  personal 
property.     At  all  events,  the  rate  exactly  follows 
the  prescribed  form,  and  therefore  it  is  ex  facie  good, 
and  cannot  be  quashed.    [Lord  Denman  C.  J.  The 
rate  in  another  form  may  be  bad,  but  it  does  not  follow 
that  every  rate  in  that  form  is  good.] 

Bond  and  Lucena^  contra,  were  not  called  upon. 

Lord  Denman  C.  J.  It  is  not  improbable  that  the 
legislature  intended  to  alter  the  law  upon  the  subject 

(a)  11  Rep.  56  b.  (b)  Hob.  295.  5th  ed*    See  p.  298. 

(c)  Cald.  464.    S.  C,  1  JBott.  307.  pi.  290.  6th  ed. 
id)  5M.  ^  S.  457.  (e)  1  B.  ^  Ad.  403. 

of 
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1839.  of  rating  personal  property;  but  I  am  clearly  of 
^,   Z         opinion  that  the  intention  has  not  been  carried  into 

The  Queen  ^ 

against      effect.    The  object  of  the  act  does  not  appear  to  have 

LUMSDAINE.  . 

been  to  introduce  any  new  principle  of  rating,  but  to 
affirm  that  which  had  been  already  established  by  deci- 
sions of  this  Court.  The  form  given  in  the  schfedule 
certainly  contemplates  only  the  rating  of  corporeal  here- 
ditaments, and  this  is  urged  as  a  declaration  of  the  law 
by  parliament  upon  a  point  which  is  suggested  to  have 
been  before  doubtful.  There  has,  however,  existed  a 
known  and  long  established  practice  of  rating  personal 
property  in  many  cases,  and  the  legality  of  such  rates 
has  been  affirmed  by  this  Court.  The  law,  therefore, 
is  not  to  be  altered  except  by  express  enactment.  We 
cannot,  in  such  a  case,  admit  it  to  be  repealed  by  im- 
plication, where  the  legislature  might  so  easily  have 
repealed  it  in  direct  terms. 

LiTTLEDALE  J.  Stat.  43  EHz,  c.  2.  5.  1.  embraces  two 
classes  of  persons  subject  to  taxation;  occupiers  of 
real  property,  and  inhabitants  in  respect  of  personal  pro- 
perty. Hitherto  rates  upon  the  latter  class  have  been  in 
practice  confined  to  stock  in  trade  and  shipping ;  but  on 
future  occasions  other  kinds  of  personal  property  may 
perhaps  be  rated,  and  be  held  rateable.  The  provisions 
of  this  act  apply  only  to  the  former  class  of  rateable 
objects,  and  leave  the  second  at  large  as  before.  There 
is  nothing  that  amounts  to  a  repeal  of  the  law  on  this 
head,  nor  can  the  act  be  considered  as  a  declaratory  one. 

Patteson  J.  Personal  property  is  rateable  if  visible 
and  profitable,  and  this  act  points  at  no  repeal  of  the 
existing  law.    The  provision  respecting  the  uniform 

mode 


IN  THE  Second  Year  of  VICTORIA, 


161 


mode  of  rating  evidently  points  at  the  decisions  in  Rex  1839. 
y,'Joddrell(a)  and  similar  cases. 

^  ^  The  Queen 

against 

1-11  LUMSDAINK. 

Coleridge  J.  We  are  told  that  we  must  collect 
from  the  act  an  intention  to  alter  stat.  43  Elizabeth, 
c.  2. ;  but  this  cannot  be  done.  The  Court  has  always 
regarded  personal  property  as  being  within  the  opera- 
tion of  that  statute.  The  reluctance  with  which  the  rate- 
ability  of  it  has  been  admitted  by  the  Court,  only  tends  to 
strengthen  the  argument  in  favour  of  the  rate ;  and  the 
silence  of  the  act  as  to  the  mode  of  rating  one  species  of 
property,  is  evidence  that  it  points  only  at  the  other. 

Orders  quashed. 

(a)  1  B.  ^  Ad.  AOS.  ' 


END  OF  EASTER  TEEM. 
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CASES 

1839.  ARGUED  AND  DETERMINED 


Court  of  QUEEN'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE 

EXCHEQUER  CHAMBER, 


Trinity  Term, 

In  the  Second  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were, 
Lord  Denman  C.  J.       Patteson  J. 

LiTTLEDALE  J.  WiLLIAMS  J. 


The  cases  decided  in  the  Queen's  Bench  this  term, 
and  argued  during  the  term,  are  reported  jointly  by  Mr. 
Ellis  and  Mr.  SmirJce :  those  argued  in  former  vacations, 
by  Mr.  SmirJce;  the  rest  by  Mr.  Adolphus  and  Mr,  Ellis, 


Bentall,  Esquire,  One  of  the  Clerks  of  the 
Petty  Bag  of  His  Majesty's  High  Court  of 
Chancery,  against  Sir  William  Robert 
Sydney,  Knight. 

A  party  wish-    T^ECLARATION  (filed  in  the  Petty  Bag  Office  in 

ing  to  produce  JLW 

the  roll  of  at-  Chancery),  in  debt,  for  20/.,  for  fees  and  reward  due 

torneys  in  the  . 

Court  of  Chan-  and  owmg,  and  of  right  payable,  from  and  by  defendant 

eery  as  evidence 

on  a  trial  in  tO 
K.  B.,  applied  to  the  senior  clerk  of  the  Petty  Bag  Office,  to  procure  an  order  from  the 
Master  of  the  Rolls  for  their  production,  which  was  granted,  according  to  the  usual  prac- 
tice ; 
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to  plaintiff  as  senior  clerk  of  the  Petty  Bag  of  the  Court 
of  Chancery  at  Westminster,  for  the  work  and  labour, 
care,  diligence,  journeys,  and  attendances  of  plaintiff 
by  him  done,  performed,  and  bestowed  at  defendant's 
request,  and  for  divers  attendances  with  divers  rolls  and 
books  containing  the  inrolment  of  the  admission  of 
solicitors  of  the  Court  of  Chancery  aforesaid,  and  other 
records,  before  that  time  made  and  bestowed  by  plaintiff 
as  such  senior  clerk  in  his  Majesty's  Court  of  King's 
Bench  at  Westminster,  and  elsewhere,  at  defendant's  re- 
quest. Counts  for  other  work,  for  money  paid,  and  on 
an  account  stated.  Pleas  :  Never  indebted :  and  pay- 
ment of  1/.  135,  in  full  satisfaction  of  the  debt  and  da- 
mages as  to  that  sum.    Issues  thereon. 

Particulars  of  Demand. 
1836.  June  13th.     Petition,  and  paid  for 
order  of  the  Master  of  the  Rolls  to  pro- 
duce the  Solicitors'  rolls  on  trial  in  the  Court 
of  King's  Bench  at  Westminster       -        siO  12  0 
14th.    Attending  the  Court  of  King's  Bench 

with  three  books  -  -  -  1     1  0 

Paid  cab  hire  there  and  back  with  books  -020 
15th.    The  like       -  -  -         -13  0 

16th.    The  like  -  -  -13  0 

17th.    The  like      -  -  -  -13  0 


18S9. 


Received  on  account 


5  4  0 
-  1  IS  0 

^es  11  0 


On  the  trial  before  Littledale  J.,  at  the  sittings  in 
Middlesex  in  Michaelmas  term  1837,  the  following  facts 
appeared  (a). 

(a)  The  ensuing  statement  in  the  text  is  that  which  was  given  in  the 
judgment  of  the  Court.    See  p.  157.  post. 

M2  The 


tice,  and  the 
senior  clerk 
was  then  sub- 
poenaed to  pro- 
duce the  roll, 
he  being  the 
proper  officer. 

Held,  that 
the  clerk  might 
claim,  for  at- 
tendance at  the 
trial  with  such 
roll,  not  the 
common  re- 
muneration of 
a  witness  ap- 
pearing on  a 
subpoena  duces 
tecum,  but  rea- 
sonable fees,  to 
a  larger  amount, 
which  were 
proved  to  have 
been  usually- 
paid,  for  fifty  ^ 
years  past,  to 
clerks  attending 
with  records 
from  the  Petty 
Bag  Office. 

Although  he 
did  not,  when 
subpoenaed,  in- 
form the  party  ^ 
that  he  should 
demand  re- 
muneration as 
a  clerk  attend- 
ing under  the 
order  of  the 
Master  of  the 
Rolls,  and  not 
as  an  ordinary 
witness. 

And  al- 
though he  did 
not  produce  the 
roll  himself,  but 
sent  it  by  his 
clerk. 
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The  defendant  was  desirous  of  having  the  Rolls  of 
the  Court  of  Chancery  to  give  in  evidence  in  a  cause  of 
Hill  V.  Sydney  ;  and  he  applied  to  the  plaintiff,  who  was 
the  senior  clerk  in  the  Petty  Bag  Office,  to  get  an  order 
from  the  Master  of  the  Rolls  for  their  production,  which 
order  the  plaintiff  procured  (a). 

The  plaintiff  was  served  with  a  subpoena  duces  tecum 
to  produce  these  rolls  on  the  trial  of  the  cause,  which 
•was  set  down  for  the  14th  June,  on  which  and  the  three 
following  days  one  of  the  clerks  in  the  Petty  Bag  Office 
attended  the  Court  of  King's  Bench.  On  the  last  of 
those  days  the  cause  was  tried,  and  the  rolls  were  pro- 
duced by  the  clerk,  and  put  in  evidence.  The  rolls 
were  contained  in  three  folio  volumes,  more  than  he 
could  well  carry  from  Chancery-Lane  to  Westminster ; 
and  he  carried  them  backwards  and  forwards  in  a  coach. 

In  the  office  of  the  Petty  Bag  the  ordinary  common 
law  business  of  the  Court  of  Chancery  is  transacted. 
There  are  three  principal  clerks  in  the  Petty  Bag  Office ; 
and  they  have  no  salaries,  but  are  paid  by  fees :  they 
jointly  appoint  a  deputy  clerk,  who  has  a  fixed  salary ; 
and  he  appoints  clerks,  who  are  paid  by  him.  The 
plaintiff  is  the  senior  of  the  three  principal  clerks ;  and 
as  such  he  is  entitled  to  the  custody  of  the  rolls  in  the 
Court  of  Chancery.  It  is  the  official  business  of  the 
plaintiff  to  produce  the  rolls  by  himself  or  his  clerk; 
generally  by  his  clerk :  and  that  business  belongs  exclu- 

(a)  The  order  was  as  follows. 

"  Monday  t  the  13th  day  of  June,  in  the  6th  year"  &c. 

"  Ex  parte  Sir  Robert  Sydney,  Knight.  Upon  the  humble  petition  of 
the  said  Sir  Robert  Sydney  this  day  preferred  unto  the  Right  Honourable 
the  Master  of  the  Rolls,  for  the  reasons  therein  contained,  it  is  ordered, 
that  the  proper  officer  do  attend  with  and  produce  the  roll  of  solicitors  of 
this  Court  on  the  trial  of  a  certain  action  brought  against  the  petitioner, 
which  is  about  to  be  tried  in  the  Court  of  King's  Bench." 

sively 
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sively  to  him,  and  he  alone  receives  all  the  fees  and  1839. 
emoluments  which  arise  in  respect  of  it :  but  some 

Bentall 

branches  of  the  business  of  the  Petty  Bag  are  paid  by  against 

.     .  Sydnet. 

fees,  which  are  divided  amongst  the  three  prmcipal 
clerks. 

When  the  subpoena  was  served,  and  order  obtained, 
one  guinea  was  paid  for  attendance,  and  125.  for  the 
order ;  and  the  sum  which  the  plaintiff  sought  to  re- 
cover in  this  action  was  three  guineas  for  three  days' 
further  attendance  after  the  first  day,  and  8s.,  being  2s. 
a  day,  for  four  days'  coach  hire.  The  clerk  saw  the 
defendant  at  his  office  the  first  day.  The  clerk  asked 
the  defendant  if  he  was  to  attend  on  the  following  day  : 
the  defendant  said  "  certainly."  The  clerk  asked  the 
defendant  for  the  fees  for  the  next  day's  attendance. 
The  defendant  said  there  was  a  great  probability  of  the 
cause  not  being  tried  that  day,  but  it  would  the  fol- 
lowing day,  and  that  the  fees  should  then  be  paid 
all  together.  The  clerk,  at  a  subsequent  time,  told  the 
defendant  that  the  plaintiff  had  desired  him  to  say  that 
if  he  the  defendant  would  pay  the  plaintiff  the  fees 
claimed,  the  plaintiff  would  forego  any  costs.  The  de- 
fendant said  that  if  Mr.  Bentall  had  chosen  to  wait  till 
the  cause  of  Hill  a7id  Bandall  v.  Sydney  was  settled, 
then  the  fees  would  have  been  paid,  but  it  was  only  on 
that  principle  that  he  resisted. 

It  appeared  that  in  the  year  1743  Lord  HardmcJ{e, 
then  Lord  Chancellor,  made  orders  as  to  fees  in  the 
offices  in  the  Court  of  Chancery :  and  amongst  those  in 
the  Petty  Bag  Office  there  was  a  direction  («)  that: 
"  For  attending  with  any  record  out  of  the  office,  the 

(a)  The  reception  of  this  order  in  evidence  was  objected  to  on  the 
trial ;  and  the  objection  was  again  mentioned  in  argument  on  the  rule, 
but  became  ultimately  immaterial. 

M  3  clerk 
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clerk  attending  is  to  be  paid  a  reasonable  fee,  according 
to  the  time  of  such  attendance "  (a).  Evidence  was 
given  that  for  between  forty  and  fifty  years  a  guinea  a 
day  had  been  regularly  paid  for  attending  a  Court  with 
the  rolls,  and  it  had  occurred  hundreds  of  times,  and 
never  been  known  to  be  resisted  but  once. 

Kelh/,  for  the  defendant,  contended  that,  on^  these 
facts,  the  plaintiff  was  not  entitled  to  recover.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  In 
the  ensuing  term  a  rule  nisi  was  moved  for  accordingly. 
The  grounds  of  the  motion  were,  that  no  compensa- 
tion beyond  that  of  an  ordinary  witness  could  be  claimed 
for  the  attendances  in  question ;  and  that,  if  such  right 
did  not  exist  originally,  it  could  not  be  given  by  the 
defendant's  subsequent  promise :  to  which  points  Collins 
V.  Godefroy  {b)  was  cited.  It  was  also  suggested  that 
the  compensation,  if  claimable  at  all,  should  have  been 
sued  for,  not  by  the  plaintiff,  but  by  the  clerk  who 
actually  produced  the  document.  A  rule  nisi  was 
granted. 

In  Easter  term  1839  {c),  Sir  F,  Pollock  and  Hoggins 
shewed  cause,  and  Kelly  supported  the  rule.  The 
whole  argument  is  so  fully  gone  into  in  the  judgment  of 
the  Court,  that  no  further  report  is  necessary. 

Lord  Denman  C.  J.  in  this  term  {June  5th)  delivered 
judgment.    After  stating  the  nature  of  the  action,  and 

(a)  See  JBeames's  General  Orders  of  the  High  Court  of  Chancery, 
where  the  whole  of  Lord  HardwicJce's,  order  is  set  out ;  pp.  369 — 449. 
The  paragraph  in  question  is  at  p.  404. 

(b)  1  B.  ^  Ad.  950. 

(c)  May  2d.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js, 

the 


1839. 

Bentall 
against 

SYDNEy. 
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the  facts,  as  detailed,  p.  164.  to  166.  ante,  his  Lordship  1839. 
continued. 


brother  gave  him  leave  to  move  for.  The  rule  was 
argued  last  term;  and  it  was  urged,  on  the  part  of 
the  defendant,  that  the  case  must  be  governed  by 
Collins  V.  Godefroy  (a),  where  the  Court  held,  upon  a 
review  of  the  cases,  and  the  construction  of  stat. 
5  Eliz,  C.9,  s.  12.,  that  an  action  does  not  lie  for  a 
compensation  to  a  witness  for  loss  of  time  in  attend- 
ances upon  a  subpoena,  though  the  plaintiff  there  was 
an  attorney,  and  contended  that,  being  a  professional 
man,  the  rule  ought  not  to  apply  to  him.  It  was  also 
contended  that  the  subsequent  promise  to  pay  made  no 
difference,  if  there  was  no  original  consideration  for  the 
demand,  as  was  held  in  Collins  v.  Godefroy  {a)  ;  and  that 
Lord  HardwicJce  had  no  right  to  impose  a  fee  by  which 
the  King's  subjects  could  be  bound;  and  that,  if  he 
had  such  right,  the  defendant  ought  to  have  had  notice 
of  the  fee :  and  that,  as  the  plaintiff'  accepted  service 
of  the  subpoena  without  telling  the  defendant  that  he 
did  not  consider  himself  bound  by  the  common  obligation 
of  the  service  of  the  subpoena,  but  that  he  should  require 
payment  according  to  Lord  HardwicJce's  order,  he  can- 
not now  insist  that  he  stands  upon  a  different  footing 
from  any  person  who  is  served  with  a  subpoena.  And 
it  was  also  contended  that  the  plaintiff,  not  having  per- 
sonally attended  on  the  production  of  the  rolls,  is  not 
entitled  to  the  fee. 

We  think  that  the  rolls  of  tlie  Court  of  Chancery 
cannot  be  taken  out  of  the  Court  to  be  given  in  evi- 

(a)  1  B.  ^Ad.  950.  , 

M  4  dence 


Bentall 

Mr.  Kelly  applied  for  a  nonsuit,  which  my  learned  against 


Sydney. 
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Bentall 
against 
Sydney. 


dence  as  a  matter  of  course ;  and  that  neither  the  Master 
of  the  Rolls,  nor  the  plaintiff  as  the  senior  clerk  in  the 
Petty  Bag  Office,  would  be  compellable  to  produce  them 
on  a  subpoona  alone ;  but  there  must  be  an  order  of  the 
Master  of  the  Rolls  for  that  purpose.  These  records 
are  open  to  public  inspection,  and  any  body  wishing  for 
a  copy  of  them  may  have  it  in  the  usual  way,  upon  paying 
for  it;  or  a  party  may,  if  he  prefers,  apply  to  the  Master 
of  the  Rolls  for  an  order  that  the  rolls  themselves 
should  be  produced ;  and  he  is  in  the  habit  of  granting 
such  orders;  but  he  would  not  suffer  the  rolls  to  be 
carried  out  of  the  office  by  any  body  but  one  of  the 
officers  of  the  Court :  and  it  is  not  reasonable  that  the 
officers  of  the  Court  should  leave  their  duties  for  the 
purpose  of  carrying  these  rolls  wherever  a  party  in  a 
cause  may  wish,  without  being  paid  for  their  trouble 
and  attendance.  And,  whether  Lord  Hardwicke  had  a 
right  to  constitue  legal  fees  by  his  orders  or  not,  yet  this 
was  a  fee  which  was  so  far  optional  with  those  who 
wanted  the  records  out  of  the  office  that,  as  they  were 
not  entitled  to  have  them  out  of  the  office  of  right,  but 
only  on  an  application  to  the  Master  of  the  Rolls,  if  they 
chose  to  have  them,  they  were  bound  to  pay  for  them  a 
reasonable  fee  according  to  the  terms  imposed  by  Lord 
Hardwicke, 

These  orders  of  Lord  Hardwicke  of  1743  are  stated 
in  Beames's  Orders  in  Chancery^  369  {a) :  and  the  part 
which  relates  to  a  clerk  of  the  Petty  Bag  Office  attending 
with  the  records  is  in  page  404.  The  obligation  to  at- 
tend the  Court  arises  no  doubt  from  the  subpoena;  but 
that  subpoena  is  served  upon  a  person  who  in  the  ordinary 


(a)  See  p.  166.,  note  (a),  ante. 
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course  of  tilings  is  not  primarily  bound  to  attend  to  it : 
it  originates  with  the  Master  of  the  Rolls ;  and  he  or 
the  Chancellor  may  very  reasonably  say  that  he  will  not 
grant  an  order  for  the  carrying  the  rolls  to  and  fro,  un- 
less the  officers  are  paid  for  their  trouble  :  and  we  think 
we  are  not  to  confine  the  necessity  of  obeying  the  sub- 
poena to  the  service,  as  in  Collins  v.  Godefroy  («),  but  we 
must  also  look  to  the  order  of  the  Master  of  the  Rolls. 

We  think  it  not  necessary  that  the  defendant  should 
have  had  notice  of  any  order  of  the  Chancellor  as  to  a 
remuneration  to  the  officer  of  the  Petty  Bag.  If  a  de- 
fendant, instead  of  applying  for  an  examined  copy  of 
such  part  of  the  rolls  as  he  wants,  chooses  to  get  an 
order  for  their  production,  he  must  be  supposed  to  be 
cognisant  of  the  rules  of  the  office  in  that  respect,  and 
which,  independent  of  Lord  Hardwicke^s  order,  have  pre- 
vailed between  forty  and  fifty  years ;  and  there  was  no 
necessity  for  the  plaintiff  to  tell  him  that  he  relied  upon 
the  order  of  the  Master  of  the  Rolls,  and  did  not  con- 
sider himself  bound  by  the  obligation  of  the  subpoena  as 
in  ordinary  cases ;  and  the  statements  of  the  defendant 
on  two  occasions  are  quite  sufficient  to  shew  that  he 
was  acquainted  with  the  custom  of  the  office. 

We  think  it  no  objection  to  the  plaintiff's  right  to 
recover,  that  he  did  not  personally  attend.  According 
to  the  custom  of  the  office  the  duty  of  producing  the 
records  was  cast  upon  him  ;  but  there  was  nothing  per- 
sonally requiring  his  attendance ;  it  was  the  same  thing 
whether  one  of  the  clerks  or  another  had  the  custody 
of  the  rolls  to  produce,  as  long  as  they  were  in  the 
keeping  of  the  officers  of  the  Court  of  Chancery;  in 


1839. 


Bentall 
against 
Sydney. 


(a)  1  B.  4;  Ad.  950. 


fact 


SyDNET. 
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1839*      fact  the  plaintiff  scarcely  ever  personally  attended ;  but 
the  fee  was  due  to  the  plaintiff  whichever  of  the  clerks 

Bentall 

against  attended. 

Indeed  it  is  singular  enough,  as  to  the  Petty  Bag,  that 
if  issue  be  joined  the  Chancellor  delivers  the  record 
with  his  own  hands  to  the  King's  Bench  to  be  there 
tried;  4  I?isL  80.,  1  Equiti/  Cases  Abridged,  128.  (a) :  but, 
if  the  record  be  delivered  by  the  clerk  of  the  Petty  Bag, 
it  will  be  well  removed ;  for  that  may  be  said  to  be  propria 
manu  of  the  Chancellor,  which  is  done  by  his  officer ; 
]  Equiti/  Cases  Abridged,  128,  129  (^). 

We  think,  therefore,  this  case  does  not  fall  within 
Collins  V.  Godefroy  [c) :  for  the  plaintiff  does  not  attend 
merely  in  consequence  of  the  subpoena ;  for  that  alone 
would  not  have  been  sufficient  to  compel  him  to  pro- 
duce the  rolls :  but  he  attends  in  consequence  of  the 
order  of  the  Master  of  the  Rolls  and  the  subpoena 
together ;  and  we  think  that  the  plaintiff  is  entitled  to 
recover  a  reasonable  compensation  for  his  attendance  on 
the  production  of  the  rolls. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


(a)  Courts  and  their  Jurisdiction^  (A),  pi.  7. 
(6)  Courts  and  their  Jurisdiction,  (A),  pi.  8. 
(c)  1  £.     Ad.  950. 
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The  Queen  against  Thomas  Brightwell. 

^^UO  warranto  information  for  exercising  the  office  Where  a  given 
of  an  alderman  of  the  city  of  Norwich.     Pleas,  dermenwasto 
alleging  that  defendant  was  duly  elected  by  the  coun-  g^^ren  day,°^  * 
cillors  of  the  city  first  elected  under  stat.  5  &  6      4.  ""^''g 
c.  76.,  being  assembled  together  for  the  purpose  of  ^Jich  pre^  ' 
electing  aldermen.    Replication.    1.  To  the  first  plea:  scribed  no  par- 

°  ^  ^     ^  ticular  mode  of 

"  That,  at  the  meeting  and  assembly  of  the  said  coun-  electing  (see 

.  ,  now  Stat. 

cillors  in  the  said  plea  mentioned,  at  the  time  when  they  7  w.  4.  & 

1  Vict.  c.  78. 

so  met  and  assembled  together  at  the  Guildhall  for  the  s.  14.),  the 
purpose  of  electing  the  said  aldermen  as  in  the  said  first  wTs^to  ^ntio 
plea  mentioned,  John  Barwell"  &c.  (naming  sixteen  per-  conta^nlng^l? 
sons,  amonff''  whom  was  the  defendant),  "  were  bv  one  ^^^^  names  as 

°'  '  there  were 

William  Foster,  one  of  the  said  councillors  of  the  said  city,  vacancies  to  be 

filled  up,  any- 
proposed  jointly  and  together  for  aldermen  of  the  said  elector  being  at 

11-  11        11         .1  liberty  to  pro- 

city ;  and  that  it  was  then  and  there  by  the  said  William  pose  and  have 
Foster  proposed  that  the  said  last-mentioned  persons,  a^iLrofhiJ"^^ 
together  with  the  said  defendant  Thomas,  should  be 
elected  jointly  to  be  aldermen  of  the  said  city,  and  the 
same  were  then  and  there  by  the  greater  part  of  the  said 
councillors,  so  assembled  as  last  aforesaid,  jointly  and 
together  voted  and  declared  to  be  elected  and  chosen 
aldermen  of  the  said  city;"  and  "that  there  was  not 
then  and  there,  nor  at  any  other  time,  any  separate  pro- 
posal nor  any  separate  vote  nor  declaration  made  fo  or 
come  to  by  the  said  councillors  or  any  of  them,  that  the 
said  defendant  Thomas  should  be  or  was  elected  an 
alderman  of  the  said  city :  without  this,  that  the  greater 

part 


172  CASES  IN  TRINITY  TERM 

1839.      part  of  the  said  councillors  so  assembled  as  last  afore- 
"      said  did  duly  elect  the  said  defendant  Thomas  to  be 

The  Queen 

against  one  of  the  aldermen  of  the  said  city  in  manner  and 
form  &c. :  verification.  Replication,  2.  To  the  same 
plea,  that  the  greater  part  of  the  said  councillors  &c. 
did  not  duly  elect  defendant  to  be  one  of  the  aldermen 
&c.  Conclusion  to  the  country.  (The  other  pleas  were 
replied  to  in  similar  form.)  Rejoinder,  to  replication 
1.,  that  the  greater  part  of  the  said  councillors  so  as- 
sembled &c.  did  duly  elect  &c.  in  manner  and  form  &c. : 
Conclusion  to  the  country.  To  replication  2.,  similiter. 
Issues  were  tendered  and  joined  on  the  other  parts  of 
the  replication,  all  raising  the  same  question. 

On  the  trial  before  Park  J.,  at  the  Norfolk  Spring 
assizes,  1837,  it  appeared  that  at  the  meeting  of  coun- 
cillors for  the  election  of  aldermen,  on  December  31st, 
1835,  there  were  sixteen  aldermen  to  be  elected,  and 
an  individual  councillor  presented  to  the  chairman  a  list 
of  sixteen,  including  the  defendant,  and  moved  that  all 
the  names  in  that  list  should  be  adopted.  A  councillor 
present  objected  to  the  names  being  put  jointly,  and, 
without  resisting  the  adoption  of  any  in  particular,  which 
he  said  would  be  invidious,  proposed  two  others,  to  be 
added  to  the  list.  This  was  put  to  the  vote,  and  nega- 
tived. The  names  first  mentioned  were  then  read  to 
the  meeting,  and  the  chairman  asked  if  any  other  name 
was  proposed.  The  adoption  of  the  list  was  then  voted, 
by  a  single  resolution.  When  the  objection  was  made 
to  voting  by  lists,  the  chairman  said  that  any  person  ob- 
jecting to  the  list  produced  might  propose  another;  or 
that  any  particular  name  in  the  list  then  proposed  might 
be  objected  to.    The  chairman  stated,  on  the  trial,  that 

"  nothing 
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«  nothing  was  done  or  said  to  prevent  any  other  nomi-  1839. 
nations."    The  learned  Judge  (after  referring  to        v.  " 

°     ^  ^  The  Queen 

Monday  {a)  and  Rex  v.  Player  (b))  stated  to  the  jury,  as  against 

Brightwell. 

his  opinion,  that  the  mode  of  proposing  the  names  was 
improper,  and  the  election  void.  Verdict  for  the  Crown. 
Sir  J.  Ca7npbell,  Attorney-General,  in  the  ensuing  term 
obtained  a  rule  to  shew  cause  why  a  verdict  should  not 
be  entered  for  the  defendant  (leave  having  been  reserved 
so  to  move),  or  a  new  trial  had.  In  Hilary  term 
1839  (c). 

Sir  W,  TV,  Follett,  Kelly,  and  O'Malley  shewed  cause. 
The  only  question  is  whether,  on  an  election  of  alder- 
men, the  proposing  of  names  in  a  batch  be  correct  or 
not.  Stat.  7  4.  &  1  Vict,  c,  78.  5.  14.  gives  a  direc- 
tion on  this  subject  prospectively :  but  stat.  5  &  6  ^.4. 
c,  76*  5.  25.,  the  only  enactment  in  force  as  to  such  elec- 
tions at  the  time  in  question,  furnished  no  regulation ; 
the  case  must  therefore  be  decided  by  the  ordinary 
rules  of  corporation  law.  The  practice  here  adopted 
is  in  itself  not  reasonable :  for,  when  sixteen  names  are 
put  up  together,  a  person  who  wishes  to  elect  one  parti- 
cular candidate  is  compelled  to  vote  for  fifteen  whom 
he  may  not  approve  of.  There  is  no  opportunity  for 
the  electors  to  exercise  a  judgment  or  declare  an  option 
respecting  individual  candidates,  as  on  elections  to  par- 
liament :  no  opinion  is  taken  as  to  any  one.  If  the  list 
is  adopted  unanimously,  the  unanimity  may  be  only 
apparent.  The  authorities  support  this  objection.  In 
Bex  V.  Monday  {a)  Lord  Mansfield  disapproved  of 

(a)  2  Cowp.  530.  (b)  2  B.  ^  Aid.  707. 

(c)  Januari/ 26th.    Before  hovd  Denman  C.  J.,  Litiledale,  Williams, 
and  Coleridge  Js,  _ 

seven 
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1839.      seven  candidates  at  once  being  proposed  for  the  oiice  of 
Z         alderman ;  and  in  Bex  v.  Player  (a\  where  the  common 

The  Queen  ^  J/ 

against  council  of  Gloucester  admitted  seventy-nine  persons  to 
Brightwell.  i  . 

be  honorary  freemen  of  the  city  by  one  vote,  this  Court, 

referring  to  Rex  v.  Monday  (5),  granted  a  quo  warranto 

information.    Those  cases  are  still  law,  where  the  late 

acts  have  not  introduced  any  special  provision. 

Sir  eJ,  Campbell,  Attorney-General,  B,  Andrews, 
Palmer,  and  Byles,  contra.  The  mode  here  adopted  is 
the  preferable  one,  \^^here  a  given  number  of  officers 
is  to  be  elected  in  a  given  day.  In  Bex  v.  Player  {a) 
the  election  was  not  for  the  purpose  of  filling  vacancies, 
but  of  adding  to  an  indefi.nite  body  of  honorary  free- 
men ;  there  was  no  inconvenience,  therefore,  in  electing 
them  separately ;  and,  as  no  one  could  be  chosen  if  any 
member  of  the  common  council  dissented,  it  was  proper 
that  each  should  be  proposed  apart.  Here  sixteen 
aldermen  were  to  be  elected  on  the  31st  of  December,  by 
forty-eight  councillors.  Every  one  might  have  sixteen 
candidates  to  propose:  must  there  then  be  768  polls? 
The  argument  for  the  Crown  is,  that  each  individual 
must  be  voted  for  by  a  majority  of  the  electors  present; 
'  but  that  might  nevev  happen  to  any  candidate  if  there 
were  three  parties  in  the  council,  nearly  balanced. 
[Lord  Denman  C.  J.  The  same  observation  would  ap- 
ply to  lists.]  Any  one  of  the  electors  here  may  have 
voted  for  any  one  of  the  candidates;  and  it  must  be 
supposed  that  in  assenting  to  the  lists  they  did  vote 
for  the  several  persons  named  in  them,  as  if  each 


(a)  2B.  ^  Aid.  707. 


{b)  2Cowp.530, 

name 
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name  had  been  repeated.  Where  the  vote  is  to  be 
in  the  affirmative  or  negative,  the  names  must  be 
proposed  singly ;  but,  where  the  choice  is  to  be  exer- 
cised merely  by  nomination  of  one  in  preference  to 
another,  the  elector  may  vote  for  several  at  once ;  and 
this  is  the  case  in  elections  of  members  of  parliament 
where  more  than  one  are  to  be  returned.  Nothing  was 
done  or  said  here  to  prevent  any  elector  from  offering 
an  additional  list.  In  Rex  v.  Monday  (a)  the  defendant 
was  not  elected,  because  there  was  a  majority  of  votes 
against  the  list  proposed,  in  which  his  name  was.  The 
remarks  of  Lord  Mansfield,  as  to  the  mode  of  pro- 
posing the  names,  were  made  obiter,  and  are  not  ap- 
plicable to  the  case  where  a  certain  number  of  vacancies 
must  be  filled  up  on  a  given  day.  [Lord  Denman  C.  J. 
We  will  consider  of  this  case,  and  shall  be  careful  in 
the  decision,  if  it  be  only  to  lay  down  a  rule  for  other 
cases  which  are  not  within  the  act,  7  4.  &  1  Vict, 
c,  78.] 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  in  this  term  [June  6th),  de- 
livered the  judgment  of  the  Court, 

On  the  trial  of  this  quo  warranto  before  Mr.  Justice 
ParJc,  the  objection  to  the  defendant's  title  was,  that  the 
mayor  had  proposed  to  the  elective  body  a  list  of 
sixteen  persons  given  in  by  an  elector,  that  being  the 
number  of  vacancies  then  to  be  filled  up,  offering  at  the 
same  time  to  receive  any  list  of  sixteen  or  a  less  number 
that  any  elector  might  propose,  but  refusing  to  take  the 
votes  of  the  whole  assembly  on  each  particular  candidate, 

(a)  2  Cowp.  530. 

The 


The  Queen 

against 
Brightwell. 
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1839.      The  learned  Judge  thought  that  the  rule  laid  down  in 
^    Bex  V.  Monday  [a)  and  Bex  v.  Player  [b)  ought  to  have 

against  been  followed,  and  directed  a  verdict  for  the  Crown, 
but  with  leave  for  the  defendant  to  move  that  the  ver- 
dict be  entered  for  him,  if  the  Court  should  not  take 
the  same  view  of  the  law. 

That  rule  was  properly  applied  where  an  indefinite 
number  of  honorary  freemen  was  to  be  elected.  The 
reason  is  obvious.  In  that  case  the  claim  of  each  is 
essentially  distinct,  and  his  individual  fitness  or  unfitness 
is  alone  to  be  determined.  This  cannot  be  done  when 
electors  are  required  to  vote  for  or  against  many  can- 
didates at  once.  They  may  think  it  so  desirable  that  A, 
should  be  a  member  of  the  corporation,  from  respect 
and  confidence  in  him,  that  his  election  would  be  cheaply 
purchased  by  receiving  B,  and  C,  both  of  whom  they 
may  deem  wholly  unfit  for  the  office ;  or,  on  the  other 
hand,  may  think  him  so  highly  objectionable,  that  it  is 
better  to  exclude  a  long  list  of  well  qualified  persons 
than  permit  him  to  come  among  them.  Every  thing 
would,  therefore,  unavoidably  run  into  bargain  and 
compromise,  where  they  would  be  obviously  unnecessary 
and  improper,  and  even  inconsistent  with  the  direct 
purpose  of  such  an  election,  which  need  not  take  place 
at  all,  and  which  calls  on  the  electors  to  exercise  no 
other  judgment  than  on  the  competency  of  each  in- 
dividual proposed. 

But  it  seems  to  us  that,  when  a  certain  number  of 
persons  is  to  be  elected  as  an  official  body,  that  very 
principle  is  the  only  one  that  can  reasonably  be  acted 
on.    I  may  consider  A,  perfectly  fit  for  one  of  the 

(o)  2  Cowp,  «30.  (6)  2  ^.  ^  Aid,  707. 

places 
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BllIGHTWELL. 


places  to  be  filled,  provided  only  that  B,  or  C.  should  1839. 
occupy  another  of  them.  The  point  on  which  the  voter  -pj^^  Queen 
must  exercise  his  judgment  is,  not  whether  A,  would 
be  a  good  alderman,  but  whether  A,  and  others  would 
form  a  good  board  of  aldermen.  The  proposer  of  the 
list  lays  it  before  the  assembly,  as  the  board  which  he 
recommends.  Each  elector  had  the  opportunity  of 
proposing  his  own  board,  or  each  those  persons  who 
ought,  in  his  opinion,  to  be  elected  at  all  events,  what- 
ever others  may  find  a  seat  there. 

The  defendant's  counsel  contended  that  by  taking  the 
votes  for  individuals  singly  the  purpose  of  the  election 
might  be  wholly  defeated,  as  there  might  be  no  majority 
in  favour  of  any  one,  though  there  was  one  in  favour  of 
the  definite  number.  But  it  is  possible  that  there  might 
be  an  equality  of  votes  for  two  or  any  other  number  of 
the  candidates  in  the  list ;  the  probability  is  less,  but 
that  is  all. 

On  the  part  of  the  Crown  it  was  also  asserted  that 
the  nomination  and  election  of  a  member  of  parliament, 
the  most  3olemn  form  of  election  known  to  our  law,  pro- 
ceeds always  on  the  single  handed  rule.     This  is  hardly 
true  as  a  practical  proposition :  for,  though  the  nomi- 
nation is  separate,  and  the  shew  of  hands  taken  on  each, 
which  may  be  final,  it  is  not  necessarily  final.  The 
freeholder  who  nominates  A.,  in  hopes  that  B,  will  be 
his  colleague,  is  free  to  ask  for  a  poll,  and  vote  against 
A.  if  he  sees  that  B.  cannot  succeed,  and  that  A.'s  col- 
league will  neutralize  ^.'s  services,  or  make  him  an 
objectionable  member.    If  the  election  is  decided  by 
the  poll,  every  voter  has  the  power  of  giving  in  his  list, 
and  does  give  it  in,  by  voting  for  four,  three,  two,  or 
Vol.  X.  N  only 
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1839.       only  one,  if  he  thinks  proper.    This  is  precisely  what 
was  done  in  the  election  from  which  this  quo  warranto 

Ihe  Queen  ^ 
against  arose. 
J3rightwell. 

The  number  of  votes  so  taken  affords  a  true  measure 
of  the  confidence  reposed  in  each  and  all  the  candidates 
by  the  whole  body  of  voters. 

The  act  of  7  4.  &  1  VzcL  c.  78.,  which  received 
the  royal  assent  in  Juli/  1837,  was  passed  after  this  elec- 
tion, and  after  this  rule  was  obtained :  it  cannot  there- 
fore, as  a  matter  of  law,  regulate  what  was  then  done. 
But  the  mode  of  election  there  enjoined  by  the  legis- 
lature, to  be  observed  hereafter  and  permanently,  cannot 
,  be  considered  as  opposed  to  the  sound  general  principles 
for  conducting  similar  elections:  and  the  fourteenth  sec- 

o 

tion  makes  the  general  law  for  the  future  in  exact  con- 
formity with  the  practice  observed  when  this  defendant 
was  elected. 

Rule  absolute. 
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The  Queen  aminsi  The  Lords  Commissioners  ^V'^'-^^^ja 

^  ^  May  23d. 

of  Her  Majesty's  Treasury. 
(In  the  Matter  of  Loxdale.) 
TN  last  Hilary  term,  Sir  W,  W,  Follett  obtained  a  rule  The  common 

,  ,  111  •  clerk "  of  a 

to  shew  cause  why  a  mandamus  should  not  issue,  borough,  before 
commanding  the  Lords  Commissioners  of  Her  Majesty's  ^^^^ 
Treasury  "to  hear  and  determine  the  merits  of  the  porat-Jn^Xc^^^ 
appeal  of  James  Loxdale  on  his  claim  to  compensation  always 

*^  ■  *-  executed,  by 

for  the  loss  of  all  the  emoluments  of  his  office  of  com-  himself  or  de- 
puty, the  offices 

mon  clerk  of  the  borough  of  Shremhury  in  the  county  of  clerk  of  the 

peace  and 

of  Salop  J*    The  affidavit  on  which  the  rule  was  ob-  clerk  of  the 
tained  recited  the  governing  charter,  14<  Car,  1.,  which  i^dental  t^o  that 
directed  that  there  should  be  "  one  honest  and  proper  cierk!^™The 
man,  skilled  in  the  law,"  who  should  be  called  "com-  ^rsttown 

'  '  council,  elected 

mon  clerk  "  of  the  town,  and  who,  by  himself  or  deputy,  after  that  act, 

A  appomted  hira 

should  write  and  make  all  recognisances  to  be  taken  to  the  office  of 

,  ,     ,  "town  clerk,'* 

before  the  mayor  or  other  justices  within  the  town,  and  which  he  de- 
should  transcribe  the  same  and  all  laws  and  ordinances,  cept,  on  the 
&c.,  ordained  by  the  mayor,  aldermen,  and  assistants,      office  was 
and  all  proceedings  and  acts  of  the  court  at  the  sessions  different'one  • 
of  the  peace  held  for  the  town ;  and  should  make,  ^""^ 

^  '  '  compensation 

write,  and  enroll  all  pleadings,  &c.,  and  acts  of  court  in  as  upon  a  loss 

^  °  '        '  of  the  entire 

the  court  of  record  in  the  same  town,  and  in  the  other  office  of  com- 
mon clerk. 
The  council 

refused  any  compensation ;  and  the  Lords  of  the  Treasury,  on  appeal  and  hearing  of  all  par- 
ties, decided  that,  as  he  was  re-elected  town  clerk,  he  was  not  entitled  to  compensation  for 
such  part  of  his  emoluments  as  appertained  to  that  office  ;  but,  as  he  was  not  re-elected  to  the 
offices  of  clerk  of  the  peace  or  clerk  of  the  magistrates,  he  was  entitled  to  compensation  for 
the  emoluments  of  the  common  clerk  acting  as  clerk  of  the  peace  and  to  the  justices ;  and 
they  awarded  to  him  an  annuity  "  for  the  loss  of  his  office  of  common  clerk."  Held,  that 
the  Lords  had  sufficiently  adjudicated  on  the  whole  subject  of  appeal :  and  the  Court  re- 
fused a  mandamus  to  them  to  hear  and  determine  the  merits  of  it. 

If  the  Lords  have  in  fact  heard  and  determined  an  appeal  under  sect.  66  of  the  act,  this 
Court  will  not  interfere  by  mandamus,  though  it  may  be  satisfied  that  compensation  has 
been  awarded  on  an  erroneous  principle. 

Vol.  X.  O  courts 
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1839.  courts  held  there;  and  should  make  all  writings  and 
muniments  concerning  the  mayor,  &c.,  in  right  of  the 
town ;  and  do  and  execute  all  other  things  belonging 


The  Queen 


The  Lords  of 

the  Treasury,  to  the  office  of  common  clerk.    The  office  was  to 
Matter  of     Continue  till  death  or  resignation;  and  there  was  a 


LoXDALE.) 


power  given  to  the  recorder,  steward,  and  common 
clerk  to  appoint  deputies  respectively  during  pleasure. 
The  claimant,  who  was  a  barrister,  was  elected  to  the 
office  of  common  clerk  m  September  1833,  and  appointed 
under  the  common  seal.    He  continued  to  fill  the  office 
till  the  passing  of  the  Municipal  Corporation  Act,  stat. 
5  &  6  JF".  4.  c»  76.,  when  the  town  council  ordered  that 
James  Loxdale^  Esquire,  be  re-appointed  town  clerk  " 
of  the  said  borough;  but  he  declined  to  accept  the 
office.    The  town  council  thereupon  elected  another  to 
that  office,  and  also  appointed  a  Clerk  of  the  Peace. 
The  borough  justices  also  appointed  a  clerk  to  the 
justices.  These  offices  had  been  always  theretofore  exe- 
cuted by  the  common  clerk  or  his  deputy.    In  August 
1836,  Mr.  Loxdale  delivered  a  statement  to  the  council, 
claiming  to  be  compensated  for  the  whole  amount  of 
the  emoluments  of  his  late  office  (without  deducting 
the  value  of  those  which  appertained  exclusively  to  the 
office  of  town  clerk),  on  the  ground  that  the  new  office 
was  essentially  different  from  the  old  one  of  common 
clerk,  and  that  the  latter  was  in  effect  abolished.  .  The 
council  disallowed  the  whole  of  this  claim.    Mr.  JLoxdale 
then  appealed  to  the  Lords  of  the  Treasury,  to  whom  he 
submitted  a  memorial:  the  town  council  replied  to  it:  and 
the  claimant  transmitted  to  the  Lords  observations  upon 
the  reply.    He  was  then  called  upon  by  the  Lords  of  the 
Treasury  to  furnish  a  statement  of  the  different  heads 
of  receipt,  so  as  to  distinguish  in  what  character  and 

on 
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on  what  account  he  received  each.    This  statement  was  1839. 
accordingly  furnished,  and  was  sent  by  the  Lords  of  the    ^_  ~ 

^  *^  '  ^  The  Queen 

Treasury  to  the  town  council  for  their  observations,  against 

^  ^  ,  The  Lords  of 

which  were  again  submitted  to  the  claimant  for  his  reply,  the  Treasury. 

On  18th  January  1839,  the  following  Treasury  minute,      Matter  of 

dated  11th  January,  containing  the  award  of  the  Lords,  ^^ojpjale.) 

was  notified  to  him. 

"  Read  several  papers  on  the  appeal  of  Mr.  Loxdale, 
late  common  clerk  of  the  borough  of  Shrewsbury, 

"  Read  the  opinion  of  the  law  officers  of  the  crown, 
whom  my  lords  considered  it  necessary  to  consult  on 
the  case. 

"  Read  minutes  of  this  board  on  the  subject  of  com- 
pensation to  town  clerk  of  the  10th  September  1835. 

"  Upon  a  full  consideration  of  the  papers  before  them, 
and  the  opinion  of  the  law  officers  of  the  crown,  my 
lords  consider  that,  as  Mr.  Loxdale  was  re-elected  to 
the  office  of  town  clerk,  he  is  not  entitled  to  compens- 
ation for  such  part  of  his  emoluments  as  appertained  to 
the  office  of  town  clerk ;  but  that,  as  he  was  not  re- 
elected to  the  office  of  clerk  of  the  peace,  or  clerk  to  the 
magistrates,  he  is  fairly  entitled  to  compensation  for  the 
loss  of  the  emoluments  he  would  have  lost,  although  he 
had  continued  as  town  clerk  when  re-elected,  and  which 
were  received  by  the  common  clerk  acting  as  clerk  of 
the  peace  and  clerk  to  the  justices.  Having  before 
them  the  account  furnished  by  Mr.  Loxdale^  my  Lords 
are  pleased  to  award  to  him  an  annuity  of  120^.  per 
annum,  as  compensation  for  the  loss  of  his  office  of 
common  clerk,  such  compensation  to  commence  from 
6th  May  1836,  and  to  continue  for  his  life." 

It  further  appeared  that  the  limits  of  the  borough 
had  been  greatly  contracted  by  the  Municipal  Corpo- 
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The  Queen 

against 
The  Lords  of 
the  Treasury. 
(In  the 
Matter  of 

XOXDALE.) 


ration  Act,  and  that  the  business  incident  to  the  office 
of  town  clerk  had  been  consequently  much  diminished. 
On  the  part  of  the  corporation,  it  was  stated  that 
there  was  no  distinction  between  the  offices  of  town 
clerk  and  common  clerk,  but  that  it  had  been  called 
and  known  as  well  by  one  as  the  other  name;  and 
numerous  entries  in  the  ' corporation  records  were  pro- 
duced, in  which  the  former  name  was  used :  that  the 
claimant  had  constantly  called  and  signed  himself  "town 
clerk  ; "  and  that  he  had  refused  to  furnish  to  the  town 
council  separate  accounts  of  the  emoluments  attached  to 
each  function  of  his  office.  Other  facts  were  also  stated 
upon  the  merits,  to  which  it  is  not  necessary  to  advert. 


Sir  John  Campbell,  Attorney-General,  Sir  Frederk/c 
Pollock,  Wightman,  and  Austin,  shewed  cause.  The 
decision  of  the  Lords  of  the  Treasury  is  a  right  one. 
At  all  events,  if  they  have  regularly  heard  and  deter- 
mined the  appeal,  the  decision  is  final,  and  cannot  be 
reviewed  by  this  Court.  The  office  of  common  clerk 
and  of  town  clerk  are  identical ;  the  act  has  only  altered 
its  tenure,  and  deprived  it  of  some  emoluments  formerly 
incidental  to  it.  It  is  indeed  true  that  it  can  no  longer 
be  executed  by  deputy ;  but  this,  and  the  other  alters 
ations,  are  only  "circumstances"  (sect.  66)  to  be  con- 
sidered in  awarding  the  compensation.  If  the  office  is 
a  new  one,  then  Mr.  Loxdale  might  have  accepted  it, 
and  yet  claimed  compensation  for  the  whole  of  the  lost 
office;  which  will  hardly  be  said.  The  appellant  claims 
for  the  loss  of  all  his  emoluments  ;  whereas,  having  re- 
fused to  accept  the  office  of  town  clerk,  the  act  has 
provided  for  him  no  compensation  in  respect  of  that 
office ;  but,  as  the  two  other  appurtenant  offices  were, 
at  ali  events,  lost  to  him,  whether  he  continued  in  the 

office 
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office  of  town  clerk  or  not,  compensation  has  been  1839. 
awarded  in  respect  of  them.    Rex  v.  The  Mayor,  Sfc,  ' 

The  Queen 

of  Bn'dgexvater  (a)  supports  the  decision.    There  the  against 

•       1  11  11       '^^^  Lords  of  , 

common  clerk  was  re-appomted  town  clerk;  and  the  the  Treasury.; 
compensation  was  "  limited  to  those  emoluments  which  Matter^of 
were  received  for  duties  subordinate  and  incidental  to  I^oxdale.) 
the  old  office :  "  per  Coleridge  J.  ibid.  At  all  events  it 
appears  that  the  Lords  Commissioners  have  heard  and 
determined  the  case ;  and  the  minute  expressly  gives 
compensation  for  the  office  of  "  common  clerk,"  just 
as  if  that  office  had,  in  fact,  been  abolished.  It  has, 
indeed,  been  said  by  the  Court  that  there  must  be  some 
way  of  reviewing  such  decision.  [Lord  Denman  C.  J.  We 
have  not  exactly  laid  that  down.  We  said  there  might 
be  cases  in  which  we  might  be  able  to  do  so  (5).]  The 
inconvenience  of  interference  will  be  very  great.  The 
object  of  the  act,  which  (sect.  66)  makes  the  order  "  bind- 
ing on  all  parties,"  can  hardly  be  satisfied,  unless  the 
Lords  can  determine  both  law  and  fact.  They  cannot 
direct  an  issue,  nor  take  the  opinion  of  a  court. 

Cresswell,  E,  V.  Williams^  and  L,  Peel,  contra.  The 
office  to  which  Mr.  Loxdale  was  appointed  is  a  new  one. 
In  Itex  V.  The  Mayor,  Sfc,  of  Bridgewafer  (a)  Coleridge  J. 
so  describes  an  office  in  a  similar  case.  It  is  like  the 
Common  Clerkship  of  Bristol,  where  the  charters  require 
a  barrister  to  be  appointed  (c).  It  would  be  absurd  to 
suppose  that  the  burden  of  compensation  could,  in  that 

(a)  6A.^E.  339. 

(&)  See  JEx  parte  Lee,  1  A.  §•  ^.  139. ;  Regina  v,  Mai/or,  ^c.f  oflSfor- 
wich,  8  A.  8^  E.  633,  637. ;  Regina  v.  Lords  of  the  Treasury  {In  the  Mat~ 
ier  of  Tibbits),  post. 

(c)  See  the  Bristol  charters  of  36  Car.  2.  and  9  Ann.  Beyer's  Bristol 
Charters,  pp.  276,  307.  (4to  1812).  See  Appendix  to  the  First  Report  of 
the  English  Municipal  Corpooration  Commissioners,  Part  II.  pp.  1160, 
1165,  1166. 

O  3  case. 


184? 


CASES  IN  TRINITY  TERM 


1839.      case,  be  avoided  by  appointing  the  barrister  to  the  new 
^         office  of  town  clerk,  of  which  the  duties  are  now  incon- 

The  Queen 

against      sistent  with  the  practice  of  his  profession.    So  here  the 

The  Lords  of  .  .  . 

the  Treasury,  charter  requires  a  person  "  skilled  in  the  law,"  to  be  ap- 
Matter^of  pointed,  which  has  been  usually  construed  to  mean  a 
LoxDALE.)  barrister.  The  re-election  was  a  mere  device  to  deprive 
the  party  of  compensation  for  an  office  which  was,  at 
most,  only  nominally  the  same.  The  duties  of  common- 
clerk  are  specified  in  the  charter,  and  they  include  duties 
which  do  not  usually  devolve  on  a  town  clerk.  If  the 
claimant  had  united  three  distinct  offices,  then  there 
would  have  been  some  ground  for  giving  a  partial  com- 
pensation for  one  or  two  of  them  :  but  here  it  was  one 
entire  office,  and  no  part  could  be  separately  resigned  or 
granted.  Two  of  the  incidental  duties,  viz.  those  of 
clerk  of  the  peace  and  clerk  of  the  justices,  have  become 
incompatible  by  the  provision  of  the  act  itself;  sect.  102. 
It  is  therefore  impossible  to  re-elect  to  the  old  office. 
iLittledale  J.  If  he  had  accepted  the  same  office  with 
twice  the  duty  and  half  the  profit,  could  he  have 
demanded  compensation  ?]  The  proper  course,  to  entitle 
him  to  compensation,  is  to  refuse  it.  The  power  of  the 
Lords  to  make  such  order  as  to  them  "  shall  seem  just" 
will  not  authorise  them  to  make  one  at  variance  with 
the  intent  of  the  act,  which  is,  obviously,  to  give  com- 
pensation for  every  lost  office.  Here  they  have  only 
compensated  for  the  loss  of  part  of  it ;  and  this  on  the 
ground  that  the  party  has  been  offered  an  office  involv- 
ing some  of  the  duties  of  the  old  one.  It  may  be  con- 
ceded that,  if  they  had  awarded  the  compensation  to 
be  paid  as  upon  a  loss  of  the  whole  office,  the  award 
would  have  bound  all  parties ;  but,  though  the  minute 
professes  in  terms  to  do  this,  it  is  evident  that  the 
office  of  "  town  clerk"  only  is  meant.    The  names  of 

office 
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office  are  there  treated  as  synonymous,  otherwise  it 
would  be  self-contradictory.  Either  they  have  given 
compensation  for  the  whole,  which  is  repugnant  to 
the  admission  on  the  other  side  that  he  has  received, 
and  was  only  entitled  to,  compensation  for  part;  or 
they  have  awarded  compensation  for  part  only,  in 
which  case  they  have  not  exercised  their  jurisdiction 
by  making  any  award  of  compensation  in  respect  of  the 
rest.  In  effect,  they  have  only  in  part  decided,  and  may 
therefore  be  compelled  to  rehear  and  decide  as  to  the 
whole.  In  The  Attorney  Generals,  The  Corporation  of 
Poole  (a)  Lord  Cottenhmn^s  language  suggests  a  doubt 
whether  the  reappointment  must  not  be  accepted,  as  well 
as  granted,  in  order  to  deprive  the  party  of  his  right  to 
compensation.  {Pattesoji  J.  Your  argument  goes  to 
this  extent;  that,  if  the  office  of  town  clerk  had  been 
accepted,  even  with  a  higher  salary,  Mr.  Loxdale  might 
still  have  had  compensation  for  all.] 

Cur.  adv.  mlt. 


1839. 

The  Queen 

against 
The  Lords  of 
the  Treasury. 
(In  the 
Matter  of 

LOXDALE.) 


Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(Monday,  27th  May),  delivered  the  judgment  of  the 
Court. 

This  was  an  application  by  Mr.  Loxdale,  late  common 
clerk  of  the  town  of  Shrewsbury,  for  a  mandamus  to  be 
directed  to  the  Lords  Commissioners  of  the  Treasury, 
commanding  them  to  hear  his  statement  of  the  loss  sus- 
tained by  him  by  reason  of  being  deprived  of  his  said 
office  of  "common  clerk,"  and  to  award  him  a  com- 
pensation for  such  loss.  [His  lordship,  after  stating 
the  reappointment  of  Mr.  Loxdale,  his  refusal  to  ac- 
cept the  office  of  town  clerk,  the  disallowance  of 
compensation  by  the  town  council,  his  appeal^  and  the 

(a)  4  Myl  ^  Cr.  24. 
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IjOXDALE.) 


Treasury  minute,  as  above,  proceeded  as  follows.]  It 
is  upon  the  form  of  this  minute  that  the  application 
for  a  mandamus  has  been  chiefly  founded;  it  having 
been  contended  that  it  clearly  appears  therefrom  that 
Mr.  Loxdales  claim,  or  at  least  a  portion  of  it,  was 
never  heard  or  considered  at  all.  And  that  is  the  real 
question ;  because  it  was  properly  conceded  in  the  argu- 
ment (by  analogy  to  the  course  uniformly  pursued  by 
the  Court  in  awarding  or  refusing  the  writ  of  mandamus 
to  justices,  &c.)  that,  if  the  lords  did  hear  and  consider 
the  case,  a  mandamus  ought  not  to  go,  even  if  the  Court 
should  be  satisfied  that  the  compensation  had  been 
awarded  upon  an  erroneous  and  mistaken  principle. 

The  language  of  the  66th  section,  as  to  the  manner 
of  making  compensation  by  the  council,  is,  that  an 
adequate  compensation  is  to  be  assessed  by  the  council 
for  the  salary,  fees,  and  emoluments  which  the  person 
shall  so  cease  to  hold,  regard  being  had  to  the  manner 
of  his  appointment  to  the  said  office,  and  his  term  or 
interest  therein,  and  all  other  circumstances  of  the  case  ; 
and,  as  to  the  appeal,  that  a  person  thinking  himself 
aggrieved  may  appeal  to  the  Lords  of  the  Treasury, 
who  shall  thereupon  make  such  order  as  to  them  shall 
seem  just,  and  such  order  shall  be  binding  upon  all 
parties.  And  we  think  that  it  must  be  understood 
that  the  appeal  is  to  be  conducted  upon  the  same  prin- 
ciple as  the  original  hearing  before  the  council,  mth 
refyard  to  all  the  circumstances  of  the  case. 

The  most  favourable  view  of  the  subject  for  the 
applicant  we  presume  to  be,  to  suppose  that  the  office  of 
common  clerk  has  been  abolished,  because  that  was 
contended  for  by  his  counsel,  though  we  beg  to  be 
understood  as  expressing  no  such  opinion.  Supposing, 

however. 
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however,  that  to  be  so,  what  is  the  fan*  import  of  the  1839. 
Treasury  minute  ?    We  think  it  is  quite  apparent  that 

The  Queen 

the  Lords  were  considering  the  value  of  the  lost  office^  against 

,  ■  ,    .       ,       1  1         ,    X  .  I'J^e  Lords  of 

because  (what  they,  obviously,  deemed  to  be)  its  com-  the  Treasury, 
ponent  parts  are  analysed ;  and  those  were,  clerk  of  Matter^of 
the  peace,  clerk  of  the  justices,  and  town  clerk.  For  1^<^x»ai.e.) 
the  two  former,  which  they  treated  as  lost,  and  under 
circumstances  to  call  for  compensation,  they  awarded 
the  above-mentioned  annuity;  but  for  the  latter,  no- 
thing ;  and  give  as  a  reason,  that  he  might  have  had  the 
office  of  town  clerk,  if  he  had  chosen.  This,  therefore, 
seems  clearly  to  shew  that  the  Lords  of  the  Treasury 
had  the  lost  office  (and  all  the  parts  of  it)  full  under 
their  notice.  Suppose  one  part  of  the  emoluments  of 
the  common  clerk  to  have  been  a  house  of  the  value  of 
lOOZ.  per  annum,  and  that,  upon  the  change,  the  same 
house  had  been  offered  to  him,  which,  for  some  reason, 
he  had  refused,  could  it  possibly  have  been  contended 
that  such  refusal  was  not  a  circumstance  for  the  con- 
sideration of  the  Lords  of  the  Treasury?  And  yet 
what  is  the  material  distinction?  But  we  forbear  to 
follow  the  investigation  of  the  principle  of  the  decision, 
the  only  question  being,  whether  the  Lords  have  heard 
and  decided  at  all,  because,  if  they  have,  that  decision 
is,  by  the  act,  expressly  declared  to  be  final.  The 
fallacy  seems  to  be  in  inferring  that,  because  nothing  is 
allowed  to  the  applicant  in  respect  to  that  part  of  his 
former  duty,  which  they  designate  as  the  torn  clerk's, 
tJierefore  his  claim  has  never  been  under  consideration 
by  the  Lords  of  the  Treasury  at  all.  We,  however, 
have  arrived  at  a  contrary  conclusion ;  and  the  conse- 
quence is,  that  the  rule  must  be  discharged. 

Rule  discharged. 
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NoRRis  against  Smith. 

^ASE  for  a  libel,  imputing  to  plaintiff  that  he  kept  a 
disorderly  house,  to  the  common  nuisance,  &c. 
Plea:  Not  Guilty  (by  statute). 

The  cause  was  tried  at  the  sittings  in  Middlesex  after 
last  Easter  term,  before  the  Lord  Chief  Justice.  The 
alleged  libel  was  contained  in  a  notice,  signed  by  de- 
fendant as  clerk  of  the  trustees  under  stat.  50  G.  3. 
c.cxlix.  (Local  and  Personal,  Public),  for  lighting,  watch- 
ing, &c.,  the  streets  in  the  parish  of  St,Luke^  Middlesex^ 
and  left  at  the  plaintiff's  dwelling-house.  It  purported  to 
be  a  notice  under  sect.  105  {a)  of  the  statute,  reciting  a 

complaint 

act,  requesting  him  to  communicate  the  names  of  certain  parties,  and  stating  that,  unless  the 
request  was  complied  with,  the  plaintiff  would  "  take  proceedings  against  him  accordingly," 
was  an  insufficient  notice  within  the  statute. 

The  act  authorised  trustees,  upon  complaint  of  any  inhabitant,  and  "  due  investigation," 
to  order  "  any  pigstye,  necessary,  or  nuisance,"  in  or  near  the  streets,  &c.,  to  be  removed 
within  seven  days  after  notice  in  writing  to  the  occupier  of  the  premises  wherein  such 
nuisance  was  situate.  The  trustees  issued  such  a  notice  to  the  plaintiff,  imputing  that  he 
kept  a  brothel,  and  ordering  him  to  discontinue  such  nuisance.  Plaintiff  thereupon 
brought  an  action,  as  for  a  libel,  against  the  clerk  who  signed  the  notice :  Held,  that  he 
was  entitled  to  notice  of  action  under  the  above  clause,  although  it  did  not  appear  that  there 
had  been  either  complaint  or  investigation  before  the  issuing  of  the  order. 

Semble,  a  brothel  is  a  nuisance  within  the  meaning  of  such  an  enactment,  per  Lord 
,  JDenman  C.  J.,  at  Nisi  Prius. 

(a)  Sect,  105,  is  as  follows :  "  In  case,  in  any  part  or  parts  of  the  said 
parish,  any  hogstye,  necessary-house,  or  nuisance  shall  be  in  or  near  any 
of  the  streets,  squares,  ways,  roads,  lanes,  courts,  passages,  or  public 
places  within  the  said  parish,  it  shall  be  lawful  for  the  said  trustees,  upon 
complaint  thereof  to  them  made  by  any  such  inhabitant,  and  after  due 
investigation  of  such  complaint,  by  notice  in  writing  under  the  hand  or 
hands  of  their  clerk  or  clerks  for  the  time  being,  to  order  that  any 
and  every  nuisance  or  nuisances,  offence  or  offences,  shall  be  forthwith 
remedied  or  removed,  and  if  the  same  shall  not  be  remedied  or 
removed  within  seven  days  after  such  notice  given  to  the  owner  or 
owners,  occupier  or  occupiers,  of  the  premises  wherein  such  nuisances  shall 
be  situate,  or  left  for  him  or  them  at  his  or  their  last  or  usual  place  or 

places 


1839. 


Thursday^ 
May  23d. 

Where  a  clause 
in  a  statute 
(50  G.  3. 
c.  cxlix.  s.  105., 
local  and  per- 
sonal, public) 
required  thirty- 
days'  notice 
of  action  for 
anything  done 
in  pursuance  of 
it,  and  enabled 
the  party  com- 
plained of  to 
tender  amends 
for  any  irre- 
gularity : 
Held,  that  a 
letter  written 
to  the  defend- 
ant, who  justi- 
fied under  the 
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complaint  to  the  trustees  against  plaintiff  for  keeping  a  1839. 

brothel  frequented  by  persons  of  ill  fame  of  both  sexes ; 

and  requiring  him  forthwith  to  abate  and  discontinue  against 

Smith. 

such  nuisance,  otherwise  that  the  trustees  would  proceed 
to  cause  him  to  be  indicted,  in  pursuance  of  the  statutes 
in  that  behalf.  More  than  thirty  days  before  the  com- 
mencement of  the  action,  plaintiff's  attorney  wrote  the 
followino'  letter  to  defendant. 

o 

35.  Castle  Street,  Holhorn,  4th  August  1838. 
Sir,  —  I  am  directed  by  Mr.  John  Norris  of  P. 
Street  to  request  you  will  forthwith  give  up  the  names 
of  the  person  or  persons  said  to  have  made  a  complaint 
to  the  trustees  for  lighting  &c.  the  parish  of  St,  LuJce, 
and  upon  which  you  did,  on  the  23d  July  last,  serve 
Mr.  Norris  with  a  notice  charging  him  with  keeping  a 
disorderly  house  &c. ;  and,  unless  you  do,  ^y., Norris 
will  consider  you  the  author  of  such  notice  (which  I 
conceive  to  be  libellous),  and  will  take  proceedings 
against  you  accordingly.  Probably  you  will  favour  me 
with  the  names  of  the  gentlemen,  said  to  be  trustees, 
who,  in  your  company  and  presence,  forcibly  entered 
Mr.  Norris^s  house.    An  answer  is  requested. 

I  am,  Sir, 

W,  H. 


places  of  abode,  it  shall  and  may  be  lawful  to  and  for  the  said  trustees  to 
indict,  or  cause  to  be  indicted,  such  person  or  persons  so  neglecting  or  dis- 
obeying such  notice  or  notices,  at  the  next  general  or  quarter  sessions  of 
the  peace  for  the  county  of  Middlesex,  for  such  nuisance  or  nuisances  ;  and 
such  person  or  persons  being  found  guilty  thereof,  such  nuisance  or 
nuisances  shall  or  may  be  removed,  taken  down,  and  abated,  according  to 
law  with  regard  to  public  or  common  nuisances."  There  is  a  similar 
provision  in  the  Metropolis  Paving  Act,  57  G.  3.  c.  xxix.  s.  67.  (local 
and  personal,  public),  which  w^as  also  relied  upon  by  the  trustees,  but  of 
which  no  notice  was  taken  in  the  argument. 

To 
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1839. 


[NORRIS 

against 
Smith. 


To  this  letter  defendant  returned  for  answer  that  he 
would  "  be  happy  to  receive  any  proceedings "  which 
plaintiff  might  be  advised  to  take  against  him,  but  de- 
clined to  give  the  names,  alleging  that  he  did  not  know 
who  they  were,  and,  if  he  did,  would  not  communicate 
their  names.  No  complaint  to,  nor  investigation  by, 
the  trustees,  previous  to  the  above  notice,  was  proved  on 
the  part  of  defendant.  It  was  objected  that  a  notice, 
issued  under  the  above  circumstances,  was  not  action- 
able ;  and  that  no  notice  of  action  had  been  given  as 
required  by  the  statute  (a).    On  the  other  side,  it  was 

contended 

(a)  Beechey  v.  Sides,  9  JB.  ^  C.  806.  was  cited.  See  Lidster  v,  JBorrow, 
9  A.  ^  E.  654.,  and  the  cases  there  cited.  The  following  sections  of  the 
act  were  referred  to. 

Sect.  1 70.  "  No  plaintiff  or  plaintiffs  shall  recover  in  any  action  to  be 
commenced  against  any  person  or  persons  for  any  thing  done  in  pursuance 
of  this  act,  unless  notice  in  writing  of  such  intended  action  shall  have  been 
given  to  the  clerk  or  clerks  of  the  said  trustees,  or  left  at  his  or  their  last 
or  usual  place  or  places  of  abode,  twenty-one  days  before  such  action  shall 
be  commenced,  signed  by  the  attorney  for  the  intended  plaintiff  or  plaintiffs, 
specifying  the  cause  or  causes  of  such  action;  nor  shall  any  plaintiff  or  plain- 
tiffs recover  in  such  action  for  satisfaction  for  special  damage  or  otherwise, 
or  for  any  such  irregularity,  trespass,  or  other  proceedings,  if  tender  of  suf- 
ficient amends  shall  be  made  by  or  on  the  behalf  of  the  party  or  parties 
who  shall  have  committed,  or  cause  to  be  committed,  every  or  any  such 
irregularity,  trespass,  or  wrongful  proceeding,  before  such  action  shall  be 
brought,"  &c. 

Sect.  173.  "  No  action  or  suit  shall  be  commenced  against  any  person 
or  persons  for  any  thing  done  in  pursuance  of  this  act,  until  after  thirty 
days'  notice  in  writing  shall  be  thereof  given  to  the  clerk  or  clerks  to  the 
said  trustees,  or  after  sufficient  satisfaction  made  or  tendered,  or  after  six 
calendar  months  next  after  the  fact  committed,  for  vj^hich  such  action  or 
actions,  suit  or  suits,  shall  be  so  brought ;  and  all  such  actions  or  suits 
shall  be  laid  and  tried  in  the  county  of  Middlesex,  or  city  of  London,  and 
not  in  any  other  county,  city,  or  place ;  and  that  the  defendant  or  defend- 
ants in  such  action  or  actions,  suit  and  suits,  and  every  of  them,  may  plead 
the  general  issue,  and  give  this  act,  and  the  special  matter,  in  evidence,  at 
any  trial  or  trials  which  shall  be  had  thereupon ;  and  that  the  matter  or 
thing  for  or  on  which  such  action  or  actions,  suit  or  suits,  shall  be  brought, 
was  done  in  pursuance,  and  by  the  authority,  of  this  act ;  and  if  the  said 

matter 
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contended  that  the  act  did  not  apply  to  nuisances  of  the 
kind  mentioned  in  the  supposed  libel :  that  the  letter  of 
plaintiff's  attorney  was  a  sufficient  notice;  and  that 
there  was  strong  evidence  of  want  of  bona  fides  in  the 
proceeding  of  the  trustees.  The  Lord  Chief  Justice 
was  of  opinion  that  the  statute  applied  to  nuisances  of 
this  kind,  and  directed  the  jury  to  find  for  the  defend- 
ant on  the  ground  that  there  was  no  sufficient  notice 
of  action,  with  liberty  to  move  to  enter  a  verdict  for 
plaintiff,  with  nominal  damages. 


1839. 

NoRRtS 

against 
Smith. 


Erie  now  moved  to  enter  a  verdict  for  the  plaintiff. 
The  defendant,  who  relies  on  the  order  of  the  trustees, 
must  stand  in  their  place,  and  cannot  justify,  because 
they  could  not  have  justified.  There  was  no  complaint, 
nor  any  investigation  by  them  before  they  issued  the 
notice.  [Lord  Denman  C.  J.  I  held  that  the  order, 
though  it  might  be  irregular,  was,  at  all  events,  sufficient 
to  entitle  the  defendant  to  notice  of  action.]    The  letter 


matter  or  thing  shall  appear  to  have  been  so  done,  or  if  it  shall  appear 
that  such  action  or  suit  was  brought  before  twenty-one  days'  notice  was 
given  as  before  directed,  or  that  sufficient  satisfaction  was  made  or  ten- 
dered or  paid  into  court  as  aforesaid,  or  if  any  such  action  or  suit  shall  not 
be  commenced  within  the  time  before  for  that  purpose  limited,  or  shall  be 
laid  in  any  other  county,  city,  or  place  than  as  aforesaid,  then  the  jury 
shall  find  for  the  defendant  or  defendants  therein  ;  and  if  a  verdict  shall 
be  found  for  such  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs 
in  such  action  or  actions,  suit  or  suits,  shall  become  nonsuited,  or  suffer  a 
discontinuance  of  such  action  or  actions,  suit  or  suits,  or  if  upon  a  de- 
murrer or  demurrers  in  such  action  or  actions,  suit  or  suits,  judgment 
shall  be  given  for  the  defendant  or  defendants  therein ;  then,  and  in  either 
of  the  cases  aforesaid,  such  defendant  or  defendants  shall  have  treble  costs, 
and  shall  have  such  remedy  and  remedies  for  recovering  the  same,  as  any 
defendant  or  defendants  may  have  for  the  recovery  of  his,  her,  or  their 
costs  in  other  cases  by  law." 

Whether  twenty  one,  or  thirty,  days'  notice  was  necessary,  was  a  question 
which  the  Court  adverted  tp,  but  found  it  unnecessary  to  determine. 


by 
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by  the  plaintiff's  attorney  on  4th  August  was  a  sufficient 
notice.  The  act  does  not  require  such  particularity  in 
the  notice  as  stat.  24  G.  2.  c.  44.  5. 1.  does  in  the  case  of 
justices,  but  merely  a  general  notice  of  action. 

LiTTLEDALE  J.  The  noticc  required  is  certainly  not 
so  particular  as  is  necessary  in  proceeding  against  ma- 
gistrates ;  but  this  notice  is  insufficient.  In  Lewis  v. 
Smith  (a)  a] letter,  notifying  the  party's  intention  "to 
take  legal  measures  "  if  certain  goods  were  not  delivered 
forthwith,  was  held  insufficient  by  C.  J.  Gibbs  under  a 
similar  provision.  The  refusal  to  give  up  the  names 
should  have  been  followed  by  a  distinct  notice  of  action, 
to  which  the  defendant,  who  stands  in  the  situation  of 
the  trustees  in  this  respect,  is  clearly  entitled,  where  the 
act  complained  of  was  done  bona  fide. 

Patteson  J.  The  order  issued  by  the  trustees  pro- 
fessed to  be  a  proceeding  under  the  act ;  and  there  is 
enough  to  shew  that  it  was  taken  bona  fide  in  pursuance 
of  the  act.  The  defendant  was  therefore  entitled  to  a 
proper  notice.  Here  the  letter  was  sent  without  re- 
ference to  the  statute.  It  is  only  a  conditional  notice, 
not  an  absolute  one ;  and  it  makes  no  allusion  to  the 
period  of  time  at  the  end  of  which  an  action  is  to  be 
commenced,  and  during  which  the  defendant  is  to  have 
an  opportunity  of  tendering  amends. 

Williams  J.  The  question  is,  not  whether  the  de- 
fendant and  the  trustees  were  strictly  justified  by  the 
provisions  of  the  statute,  but  whether  there  was  a 
semblance  of  acting  under  it.    If  there  was,  the  defend- 

(a)  Holt,  JSf,  P.  a  27. 

ant 
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ant  is  entitled  to  such  a  notice  as  will  induce  him  to  tender  1839. 
amends,  where  the  act  has  not  been  strictly  pursued. 


Lord  Denman  C.  J.  concurred. 

Rule  refused. 


NORRIS 

against 
Smith. 


•      ,  Thursday, 

OwsTON  against  Loates.  May  23d. 

IN  Easter  term  last,  Cresswell  obtained  a  rule  nisi  that  The  sureties 
given  by  a 

defendant  should  be  at  liberty  to  render  himself  in  trader  under 

T    1  PI-  •        •  1  n    ^  rr-  -I  -.  o.    sect.  8  of  Stat. 

discharge  or  his  sureties  given  under  1  &  2  yict,  c.  110.  1  &  2  Vict. 
s»  8.  {a),  and  that,  in  the  mean  time,  proceedings  should  aboiiSon^of  ar- 

be  stayed.  rest  on  mesne 

•/  process)  may 

The  following  facts  appeared  on  affidavit.    Defend-  discharge 

°  ^  ^  themselves  by 

ant,  beinff  arrested  on  a  capias,  put  in  bail  July  1838.  a  render  of 

^  their  principal 

On  3d  December  an  exoneretur  was  entered  under  after  verdict 

against  him, 
and  before  judgment. 

(a)  Sect.  8  enacts,  that  if  a  creditor  of  a  trader  (to  a  certain  amount) 
shall  file  an  affidavit  in  the  Court  of  Bankruptcy,  that  his  debt  is  justly 
due,  and  that  his  debtor  is  a  trader,  and  shall  serve  him  personally  with  a 
copy  and  with  notice  in  writing  requiring  immediate  payment,  "  and  if 
such  trader  shall  not  within  twenty-one  days  after  personal  service  of  such 
affidavit  or  affidavits  and  notice  pay  such  debt  or  debts,  or  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor  or  creditors,  or  enter 
into  a  bond,  in  such  sum  and  with  such  two  sufficient  sureties  as  a  com- 
missioner of  the  Court  of  Bankruptcy  shall  approve  of,  to  pay  such  sum  or 
sums  as  shall  be  recovered  in  any  action  or  actions  which  shall  have  been 
brought  or  shall  thereafter  be  brought  for  the  recovery  of  the  same,  together 
with  such  costs  as  shall  be  given  in  the  same,  or  to  render  himself  to  the 
custody  of  the  gaoler  of  the  court  in  which  such  action  shall  have  been  or 
may  be  brought  according  to  the  practice  of  such  Court,  or  within  such 
time*and  in  such  manner  as  the  said  Court  or  any  judge  thereof  shall 
direct,  after  judgment  shall  have  been  recovered  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on 
the  twenty-second  day  after  service  of  such  affidavit  or  affidavits  and 
notice,  provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader  within 
two  calendar  months  from  the  filing  of  such  affidavit  or  affidavitSj  but  not 
otherwise."^ 

the 
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the  seventh  section  of  the  above  act.  On  8th  De^ 
cember  plaintiff  served  defendant  with  a  copy  of  affidavit 
and  notice  in  writing,  agreeably  to  the  statute,  requiring 
the  payment  of  4000/.,  the  amount  for  which  he  had 
been  arrested ;  whereupon  defendant  procured  two 
sureties  to  join  him  in  a  bond  of  which  the  following 
was  the  condition.  "  If  the  above  bounden  Thomas 
Coates  shall  pay  such  sum  or  sums  of  money  as  shall  be 
recovered  in  the  said  action  so  brought  by  the  said 
company  in  the  name  of  the  said  Thomas  Owston,  as 
such  trustee  as  aforesaid,  against  the  above  bounden 
Thomas  Coates,  for  the  recovery  of  the  said  alleged 
debt,  together  with  such  costs  as  shall  be  given  in  the 
same,  or  shall  render  himself  to  the  custody  of  the  mar- 
shal of  the  marshalsea  of  the  Court  of  Queen's  Bench, 
being  the  gaoler  of  the  Court  in  which  the  said  action 
hath  been  brought  and  is  now  depending  as  aforesaid, 
according  to  the  practice  of  such  Court,  or  within  such 
time  and  in  such  manner  as  the  said  Court  or  any 
Judge  thereof  shall  direct  after  judgment  shall  have 
been  recovered  in  such  action,  then  the  present  obliga- 
tion shall  be  void  "  &c.  At  the  following  Spring  assizes 
plaintiff  obtained  a  verdict  for  2500/.,  on  which  judg- 
ment had  not  been  entered  up.  Defendant,  having  be- 
come a  bankrupt,  and  being  desirous  of  relieving  his 
sureties,  then  applied  to  a  Judge  at  chambers  for  leave 
to  put  in  bail,  that  he  might  render  "  according  to  the 
practice  of  the  Court;'*  but  his  Lordship,  being  of 
opinion  that  it  could  not  be  done  under  the  act  till  after 
judgment,  refused  to  allow  it ;  upon  which  the  present 
motion  was  made.    In  last  Easter  term  («), 

(a)  Wednesday y  8th  May.  1839.  Before  Lord  Denman  C.  J.,  Littk' 
dale,  Pattesorif  and  Coleridge  Js. 

Jpsejpk 
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Joseph  Addison  shewed  cause.  The  only  render  1839. 
known  to  the  practice  of  the  Court  is  by  bail ;  and  that 

OWSTOX 

alone  must  have  been  in  the  contemplation  of  the  act.  against 

COATES. 

Sect.  3,  &c.,  shews  that  all  arrest  on  mesne  process  is 
not  taken  away.  The  cases  in  which  the  Court  gives 
time  for  render  by  bail  account  for  the  words  used  in 
sect.  8  ;  Glendining  v.  Rohi7ison  (a),  Winstanley  v.  Gait- 
sJcell  ifi).  Bail  alone  can  render,  in  which  respect  bail 
differs  from  mainprize  ;  Bac,  Ab.  Bail  in  Civil  Causes  {c). 
Even  if  the  defendant  were  rendered,  the  marshal  would 
have  no  power  to  keep  him ;  for  he  will  not  be  in  cus- 
tody under  any  writ,  and,  the  exoneretur  being  entered, 
it  is  as  if  there  had  never  been  bail.  The  case  is  ana- 
logous to  that  of  bail  in  error,  who  cannot  render;  or 
to  the  old  provisions  for  proceeding  against  debtors 
being  members  of  parliament,  especially  the  repealed 
Stat.  4  G.  3.  c.S2t,',  except  that  there  is,  in  the  act  last 
mentioned,  no  alternative  to  pay  or  render,  as  in  stat. 
1  &  2  Vict,  c,  110.  s.  8.  The  intention  of  the  act  was 
to  give  the  power  only  where  the  existing  practice 
of  the  Court  recognises  it.  At  all  events  the  sureties 
can  have  no  relief  till  after  judgment,  by  the  express 
words  of  the  clause. 

Cresswell,  contra.  The  sureties  are  not  like  main- 
pernors, nor  like  sureties  in  bankruptcy,  who  are  in  the 
nature  of  mainpernors,  and  give  security  to  pay  but  not 
to  render ;  stat.  6  G.  4.  c.  16.  s.  10.  The  analogy  is  rather 
to  the  recognizance  given  on  reversing  outlawry.  If 
there  be  no  subsisting  practice  by  which  the  render  can 
be  effected,  the  Court  must  now  establish  it ;  otherwise 

(a)  1  Taunt.  S20.  {b)  16  East,  389. 

(c)  Vol.  i.  page  441.  (7th  ed.);  where  an  Anonymous  case,  6  Mod. 
231.,  and  4  Inst.  180.,  are  cited. 

Vol.  X.  P  the 
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the  party  cannot  do  that  which,  it  is  evident,  the  legis- 
lature meant  to  be  done.  The  right  to  establish,  alter, 
or  suspend  general  rules  of  practice,  is  constantly  ex- 
ercised. If  the  Court  has  no  power  according  to  its 
present  practice,  it  may,  under  the  latter  part  of  the 
clause,  direct  now,  when  and  how  the  i*ender  shall  be 
made  after  judgment,  [Patteson  J.  You  apply  the 
words  "  after  judgment  '*  to  the  time  of  render,  and  not 
to  the  time  of  making  the  rule.] 

Cur.  adix,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  was  a  motion  by  persons,  who  had  given 
bond  under  the  eighth  section  of  stat.  1  &  2  Vict,  c,  110., 
to  be  allowed  to  render  their  principal  after  verdict 
against  him  and  before  judgment.  The  condition  of 
the  bond,  as  required  by  the  act,  is  to  pay  the  condemn- 
ation money  or  render  the  defendant  according  to  the 
practice  of  the  Court.  Now  the  practice  of  the  Court, 
as  to  render,  applies  only  to  cases  when  a  defendant  is 
at  large  upon  bail,  and,  when  rendered,  the  defendant  is 
in  custody  under  the  writ  upon  which  he  was  originally 
taken.  In  the  present  case  there  is  no  such  writ,  nor 
any  bail;  but  we  think  that,  in  order  to  give  effect  to  the 
act  of  parliament,  we  must  construe  it  to  have  placed  the 
defendant,  who  has  found  sureties  by  bond  under  the 
eighth  section,  in  the  same  situation  as  if  he  had  been 
arrested  and  given  bail,  and  to  have  treated  the  obligors 
in  the  bond  as  bail  in  the  action. 

The  rule  of  Court  for  the  render,  or  order  of  a  Judge 
for  the  same  purpose,  will  then  be  sufficient  authority, 
by  virtue  of  the  eighth  section  of  the  act,  for  the  deten- 
tion ;  and  the  obvious  intention  of  the  legislature  will  be 
carried  into  effect. 

Some 


1839. 


OwSTON 

against 

COATES. 
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Some  doubt  existed  as  to  the  words  "  after  judg-  1839. 
ment"  in  the  eighth  section,  namely,  whether  they  ~ 

»  '  ^  '  J  OWSTON 

apply  to  the  whole  preceding  matter  or  not :  as  to  against 

COATES. 

which  we  think  that,  at  all  events,  they  do  not  apply  to  a 
render  "  according  to  the  practice  of  such  Court ; "  and 
as  bail  would,  by  that  practice,  have  been  at  liberty  to 
render  a  defendant  after  verdict  and  before  judgment, 
we  think  that  the  obligors  in  this  bond  must  be  at  liberty 
to  do  the  same.  The  rule,  therefore,  will  be  made  ab- 
solute. 

Rule  absolute. 


Doe  on  the  demise  of  Oxenden  aminst  Friday, 

°  May  24th. 

Cropper. 

ROM  the  affidavits  in  this  case  it  appeared  that  An  ejectment, 

the  ejectment  was  brought  to  recover  a  close  called  dose^^i.  and 

Little  Becks,  and  also  the  house  and  land  which  were  referr^'arNisi 

the  subject  of  the  two  following  agreements,  and  for  no  -^""^ 

o    o  '  arbitrator, 

Other  lands  &c.  together  with 

■  an  action  for 

By  memorandum  of  agreement,  dated  July  8th,  1831,  trespass  upon 

close  B., 

between  Cropper  and  Oxenden,  Cropper  agreed  to  let,  brought  by  the 
and  Oxenden  to  take,  at  a  certain  rent,  the  house  and  pkintiiF  against 
land  therein  mentioned,  for  three  years  from  13th  May  fendTnt^  *^In 
then  last,  with  liberty  to  Oxenden  to  continue  the  pos^  tr^spasri^ere 
session  for  five  or  seven  years,  on  stating  his  determin-  were  special 

.      pleas  justifying 

ation  so  to  do,  in  writing,  six  months  before  the  expir-  on  the  ground 

of  title  to  close 

atlon  of  the  three  years.  By  memorandum  of  agreement,  b.  in  defendant. 

The  arbitrator 

ordered  a  verdict  on  all  the  issues  in  trespass  for  the  defendant,  except  one  issue  on  a  plea  of 
Not  Guilty  :  but  he  ordered  a  general  verdict  for  the  plaintiff  in  the  ejectment.  By  a  paper 
which  he  delivered  with  the  award,  stating  his  reasons,  it  appeared  that  he  considered  that 
the  lessor  of  the  plaintiff  had  no  title  to  close  B. 

Held  that,  though  there  appeared  a  repugnancy,  the  postea  in  the  ejectment  could  not  be 
amended  by  confining  it  to  close and  that  the  lessor  of  the  plaintiff  was  entitled  to  retain 
the  general  verdict. 

P  2  dated 
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1839.  dated  May  14th,  1832,  between  the  same  parties, 
^^^^^^  Cropper  agreed  to  sell  and  Oxenden  to  purchase  the  same 
,  OxENDEN     house  and  land  at  a  price  named. 

against 

Cropper.  Little  Beclcs  formed  no  part  of  the  property  men- 
tioned in  the  two  agreements,  but  had  been  let  by 
Cropper  to  Oxenden  in  May  1833.  Cropper  retook 
possession  of  Little  BecJcs  about  March  1834?:  and, 
Oxenden  having  failed  to  complete  the  purchase  con- 
tracted for  by  the  agreement  of  May  1832,  Cropper  also 
entered  into  possession  of  the  house  and  land  which  was 
the  subject  of  that  agreement,  in  February  1835. 

For  the  entry  in  February  1835,  Oxenden  brought  an 
action  of  trespass  against  Cropper  ;  but,  in  that  action, 
no  claim  whatever  was  made  respecting  Little  BecJcs, 
Cropper  pleaded  several  pleas  of  soil  and  freehold,  as  to 
the  house  and  land,  in  himself  and  others ;  and,  as  to 
certain  property  therein,  he  pleaded  property  in  him- 
self and  others ;  and  also,  to  the  whole  declaration.  Not 
Guilty.  Oxenden  replied,  to  the  pleas  of  soil  and  free- 
hold, a  demise  to  him  by  Cropper  of  14th  November 
1832,  traversed  the  pleas  of  property,  and  joined  issue 
on  the  plea  of  Not  Guilty.  Cropper  traversed  the  de- 
mise, and  joined  issue  on  the  traverse  in  the  replication  : 
and  Oxenden  pined  issue  on  the  traverse  in  the  rejoinder. 

The  actions  of  ejectment  and  trespass  came  on  to  be 
tried  at  the  Lincolnshire  Summer  assizes,  1837,  before 
Park  J. ;  when,  by  an  order  of  Nisi  Prius,  it  was  or- 
dered, by  consent  &c.,  that  a  juror  should  be  withdrawn 
in  the  ejectment,  and  a  verdict  be  entered  for  the  plain- 
tiff in  Oxenden  v.  Cropper  (the  action  of  trespass)  for 
1000/.  damages,  subject  to  the  award  of  a  barrister, 
who  should  be  at  liberty  to  order  and  direct  for  whom 
and  for  what  sum  the  verdict  should  be  finally  entered, 

and 
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and  to  direct  a  verdict  to  be  entered  in  the  ejectment  as  1839. 
he  might  think  right ;  and  he  was  to  settle  all  matters 

Doe  dem. 

in  difference  between  the  said  parties  in  both  causes,  Oxenden 
and  to  order  and  determine  what  he  should  think  fit  to  CropTeL 
be  done  by  either  party  respecting  the  matters  in  dis- 
pute, who  agreed  to  be  bound  and  concluded  by  such 
determination :  the  costs  of  each  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference  and 
all  other  costs  to  be  in  the  discretion  of  the  arbitrator. 
And,  by  the  like  consent,  the  defendant  was,  at  all 
events,  to  retain  possession  of  the  premises  in  question, 
and  Oxenden  was  to  release  all  right  and  interest  therein 
that  he  might  have  :  and  the  arbitrator  was  to  say  what 
compensation,  if  any,  was  to  be  paid  by  the  defendant 
to  Oxenden  in  respect  of  any  money  he  might  have  ex- 
pended upon  the  premises  agreed  to  be  purchased  by 
Oxenden, defendant. 

The  arbitrator  made  his  award,  the  material  part  of 
which  is  as  follows.  "  I  do  award,"  &c.,  "  that  a  ver- 
dict be  entered  in  the  said  first-mentioned  cause,  that  is 
to  say  in  the  action  of  ejectment,  for  the  plaintiff,  with 
\s.  damages ;  and  I  do  further  award,"  &c.,  "  that  upon 
all  the  issues  joined  in  the  said  last-mentioned  cause, 
that  is  to  say  the  action  of  trespass,  except  the  issues 
j  oined  on  the  last  plea  in  the  said  last-mentioned  cause, 
the  verdict  be  finally  entered  for  the  defendant ;  and 
that,  upon  the  issue  joined  on  the  said  last  plea,  that  is 
to  say  the  plea  of  Not  Guilty,  the  verdict  be  finally 
entered  for  the  plaintiff.  And  I,"  having  duly  heard 
and  considered  the  claims  made  by  the  said  Henry 
Chudleigh  Oxenden  upon  the  reference  of  all  matters 
in  difference,  and  particularly  the  claim  made  by  him  to 
compensation  for  money  expended  by  him  upon  the 

P  3  above- 
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1839.      above-mentioned  premises  at  Lacehy^^  (the  subject  of 
the  agreement  to  purchase),  "and  also  the  claims  made 

Doe  dem.  .  . 

OxENDEN     by  the  said  Robert  Cropper  against  the  said  Henry  CJiud- 

against 

leigh  Oxenden^  upon  the  reference  of  all  matters  in 
difference  between  the  said  last-mentioned  parties,"  "  do 
award,"  &c.,  "  that  nothing  shall  be  paid  by  either  of 
the  said  last-mentioned  parties  to  the  other  of  them  in 
respect  of  such  claims." 

At  the  time  of  the  award  being  taken  up  by  the  de- 
fendant, the  arbitrator  delivered  to  him  a  paper  writing, 
of  which  the  material  part  is  as  follows.  "  If  either  party 
should  desire  to  know  the  grounds  upon  which  I  have 
proceeded  in  making  my  award,  they  are  as  follows.  I 
am  of  opinion  that,  if,  previous  to  the  expiration  of  the 
agreement  for  three  years  in  M.ay  ISSI*,  the  contract 
for  the  purchase  had  been  put  an  end  to,  the  parties, 
according  to  the  doctrine  in  Doe  v.  Stanion  («),  would 
have  been  remitted  to  their  original  rights,  and  the 
tenancy  would  have  revived  and  have  continued  until 
the  expiration  of  the  agreement;  but  that,  when  the 
agreement  expired,  nothing  occurred  upon  which  a  new 
contract  upon  the  terms  of  the  old  one  for  a  tenancy 
from  year  to  year  could  be  implied.  It  was,  I  think, 
clear  that  neither  party  contemplated  a  tenancy  from 
year  to  year  from  that  time ;  and  that  Mr.  Oxenden  was 
permitted  to  continue  in  possession  of  the  premises 
mentioned  in  the  declaration  in  trespass  solely  on  the 
footing  of  the  proposed  purchase ;  and  that  he  was  in 
the  same  situation  as  if  he  had  then  taken  possession 
under  the  purchase  contract.  With  respect  to  the 
hittle  Becks,  1  think  there  was  fully  sufficient  evidence 

(ft)  Doe  dem.  Gray  v.  Stanion,  1  Mee  §•  W.  695.  ^S".  C.  Tynvli,  ^-  Gr^ 
1065. 

of 
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of  a  tenancy  from  year  to  year,  not  determined  by  1839. 
notice  at  the  time  the  possession  was  resumed  by  the 

Doe  dem. 

defendant ;  and  that,  consequently,  the  ejectment  might  Oxenden 

against 

be  maintained  to  7'ecover  the  Little  Becks,  I  am  of  Cropper. 
opinion  that  the  purchase  did  not  go  off  from  any  defect 
of  title  in,  or  default  of,  the  defendant,  but  in  conse- 
quence of  the  inability  of  the  plaintiff  to  complete  the 
purchase :  and,  under  such  circumstances,  I  am  not 
aware  of  any  rule  of  law  or  equity  by  which  the  de- 
fendant could  be  required  to  pay  back  money  laid  out 
upon  the  premises  without  his  consent  or  privity." 
He  then  added  other  reasons,  not  material  here,  for  his 
not  allowing  the  expense  of  the  improvement.  It  was 
deposed  that  the  only  points  in  dispute  before  the  arbi- 
trator, in  the  ejectment,  were,  whether  the  tenancy  of 
Little  Becks  was  from  year  to  year,  and  whether  it  con- 
tinued on  the  day  of  the  demise,  4th  February  1835, 
and  whether  Oxenden  was  tenant  from  year  to  year,  or 
at  will  or  sufferance,  under  the  two  agreements  or  other- 
wise. 

The  postea  in  the  action  of  ejectment  was  entered 
Guilty,  generally. 

Whitehursf,  on  affidavit  of  the  above  facts,  now  moved 
that  the  postea  might  be  amended  by  confining  it  to 
Little  Becks  {a).  It  is  clear  that  the  arbitrator  con- 
sidered the  defendant  entitled  to  the  possession  of  all 
but  Little  Becks,  both  from  the  award  as  to  the  action 
of  trespass,  and  from  the  language  of  the  document 

(a)  He  also  moved  that  the  Master  should  ta:^  the  costs  for  the  de- 
fendant, or  at  any  rate  not  for  the  plaintiff,  as  to  all  except  Little  Becks ; 
but,  it  not  appearing  that  any  taxation  had  hitherto  taken  place,  the  Court 
said  that  they  could  not  presume  that  the  costs  would  be  taxed  erro- 
neously J  and  that  the  motion  was  therefore  so  far  premature. 

P  4  which 
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1839.  which  he  delivered  with  the  award.  In  ordinary  cases 
^  of  verdict,  the  Court  has  power  to  amend  the  postea 

Doe  dem. 

OxENDEN     according  to  the  true  intent  of  the  jury :  and,  though 

against 

CiioppEa.  this  is  usually  done  by  the  Judge  who  tries  the  cause, 
yet,  strictly  speaking,  he  is  only  a  commissioner;  and 
the  real  power  is  in  the  Court.  Then  the  same  rule 
must  be  applied  to  cases  where  the  postea  is  the  result 
of  an  award.  In  Kent  v.  Ehtoh  [a)  the  Court,  discover- 
ing, from  a  paper  delivered  by  the  arbitrator,  as  here, 
together  with  the  award,  that  he  had  mistaken  the  law, 
set  the  award  aside.  Sharman  v.  Bell  [b)  may  be  cited 
for  a  contrary  doctrine :  but  there  the  grounds  of  the 
arbitrator's  decision  were  collected  only  from  his  con- 
duct on  the  arbitration.  But  in  a  very  late  case,  Jones 
V.  Corry  (c),  where  an  arbitrator  had  stated  his  reasons 
verbally,  after  the  publication  of  the  awards  in  order  to 
enable  the  parties  to  apply  to  the  Court,  the  Court, 
considering  the  reasons  bad,  set  aside  the  award.  A 
notion  at  one  time  prevailed  that  a  plaintiff  in  ejectment, 
if  he  proved  his  case  for  any  part  of  the  land,  was 
entitled  to  a  general  verdict,  though,  at  his  own  risk,  he 
was  bound  to  confine  the  execution  to  the  part  for  which 
he  had  proved.  [Lord  Denman  C.  J.  A  general  verdict 
does  not  bind  for  all  claimed :  but,  where  the  evidence 
confines  the  case  to  a  part,  the  verdict  may  be  for  such 
part.]  In  Doe  dem,  Errington  v.  Errington{d)  Cole- 
ridge J.  said,  "  The  action  of  ejectment  in  form  com- 
plains of  an  unlawful  ouster,  usually  from  several 
messuages  or  closes,  and  the  plea  of  not  guilty  puts  in 
issue  an  ouster  from  any  one  of  them.  The  issue, 
therefore,  is  formally  and  substantially  divisible.    It  is 

(a)  3  East,  13.  (b)  5  M.  ^  S.  504. 

(c)  5  New  Ca.  187.  ■  i^d)  4  Bowl.  P.  C  602. 

very 
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very  possible,  that  as  to  one  or  two  messuages  the  18S9, 
ouster  may  be  unlawful,  and  as  to  the  residue  lawful, 

Doe  dem. 

and  there  is  nothing  to  prevent  a  finding  by  the  jury  of  Oxenden 

against 

such  an  ouster  as  to  some  or  one  of  the  messuages  or  CROFrER. 
closes,  and  negativing  it  as  to  the  residue."    Here  the 
question  is  very  important  as  aifecting  the  costs. 

JHumfrey  shewed  cause  in  the  first  instance.  The 
arbitration  rule  gives  the  defendant  the  possession,  at 
all  events :  so  that  nothing  can  be  affected  except  the 
costs.  Doe  dem,  Bryant  v.  Wipjple  (a)  shews  that,  under 
a  demise  of  the  whole,  an  undivided  moiety  may  be 
recovered.  Here  the  award,  if  objectionable  at  all,  must 
be  so  on  the  ground  of  repugnancy.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman  C.  J.  There  is  an  apparent  repug- 
nancy, on  looking  at  the  matters  now  brought  before 
the  Court;  but  you  have  a  general  verdict,  and  are 
entitled  to  keep  it. 

Little  DALE*,  Patteson,  and  Williams,  Js.,  con- 
curred. 

Rule  refused. 


(a)  1  Esp,  360. 
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1839. 


Friday, 
May  24th. 

A^.,  having  no 
title  to  certain 
premises,  let 
them  by  parol, 
and  received 
rent.  After- 
wards another 
claimant,  B.y 
demanded  the 
rent;  and  N., 
being  satisfied 
with  B.^s  title, 
informed  his 
tenant,  in  i?,'s 
presence,  that 
he  had  given 
up  the  pre- 
mises to  B. 
who  was  now 
the  landlord, 
and  that  the 
rent  was  thence- 
forth to  be  paid 
to  B,  The 
tenant  ac- 
quiesced; and, 
when  B.  de- 
manded the 
next  quarter's 
rent,  paid  part 
of  it  on  ac- 
count. Held, 
that  the  tenant 
could  not  after- 
wards set  up 
the  title  of  a 
third  claimant 
who  had  de- 
manded rent, 
but  had  taken 
no  step  to  eject 
him  ;  no  de- 
ception by  any 
of  the  parties 
having  been 
suggested. 


Hall  against  Butler  and  Another, 


jj^EPLEVIN.  Avowry  for  rent  due  from  plaintiff 
as  tenant  to  defendant,  Butler,  Plea,  non  tenuit. 
On  the  trial  before  the  recorder  of  Chester,  the  de- 
fendants proved  a  will  of  Joseph  Butler  (whose  heir 
defendant  Butler  was) ,  dated  8th  August  1783,  by  which 
he  devised  the  premises  in  fee  to  his  daughter  Elizabeth, 
who  afterwards  married  one  Nevitt,  and  died  in  1828, 
without  having  had  issue.  Nevitt  continued  to  receive 
the  rent  after  his  wife's  death ;  and  plaintiff  entered  at 
JLady-day  1834^  under  a  yearly  tenancy  by  a  written 
demise  from  him  not  under  seal.  At  Christmas  follow- 
ing Nevitt  received  the  rent.  After  this,  and  before  the 
next  Lady~day,  defendant  Butler  laid  claim  to  the  pre- 
mises as  heir  at  law  of  Mrs.  Nevitt,  deceased,  and  de- 
manded rent  of  plaintiff.  Whereupon  plaintiff  went  with 
him  to  Nevitt,  and  was  then  informed  by  Nevitt  that  he 
had  given  up  the  premises  to  defendant  Butler,  who  was 
now  to  be  his  landlord ;  and  that  the  rent  was  thence- 
forward to  be  paid  to  defendant  Butler,  Plaintiff  ac- 
quiesced in  this;  and,  when  the  rent  was  due  at 
Lady-day  1835,  paid  to  defendant  Butler  6s.  6d,  on 
account.  Plaintiff  afterwards,  and  before  further  pay- 
ment by  him,  received  notice  from  another  claimant, 
Daniel  Butler,  to  pay  rent  to  him,  and  thereupon  re- 
fused to  pay  it  to  any  body  until  the  dispute  was  settled. 
Defendants  then  distrained  on  plaintiff.  At  the  trial, 
the  plaintiff  offered  in  evidence  a  deed  of  settlement 
prior  to  the  will  of  1783,  to  shew  that  the  premises  in 
question  were  leasehold ;  that  Daniel  Butler  was  entitled 
to  a  share  of  them  under  that  settlement ;  and  that  the 

defendant 
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defendant  Butler  never  had  any  title.  The  recorder  1839. 
directed  the  jury  to  find  a  verdict  for  defendants,  giving 

Hall 

leave  to  move  to  enter  a  verdict  for  the  plaintiff,  or  for  a  against 

Butler. 

new  trial.    Townsend,  obtained  a  rule  accordingly. 

W.  H.  Watson  now  shewed  cause.  Nevitt,  not  being 
tenant  by  the  curtes}^,  had  no  title  whatever  after  his 
wife's  death ;  and  he  and  his  tenant  might  have  been 
ejected  forthwith.  Being  satisfied  with  the  title  of  the 
defendant  Butler,  he  authorised  his  tenant  to  become  the 
tenant  of  the  defendant.  The  legal  effect  of  this  was  either 
an  adoption  by  the  defendant  Butler  of  Nevitfs  demise 
to  the  plaintiff,  whereby  the  plaintiff  became  the  tenant 
of  the  defendant  ab  initio ;  or  a  fresh  demise  by  the  de- 
fendant to  the  plaintiff  upon  the  disclaimer  of  Nevitt.  In 
either  case,  the  plaintiff  cannot  now  dispute  the  defend- 
ant's title.  This  is  not  a  mere  attornment  under  mistake, 
as  in  Cornish  v.  Searell  [a),  where  the  attornment  was  to 
sequestrators  who  had,  in  fact,  no  legal  title.  The  case 
differs  from  those  in  which  the  tenant's  possession  was 
originally  a  lawful  one,  and  where  the  only  question  was, 
to  whom  the  rent  was  to  be  paid. 

Townsend,  contra.  The  plaintiff  was  induced  to  at- 
torn to  the  defendant  Butler  by  Nevitfs  misrepresentation. 
It  was,  therefore,  an  attornment  in  ignorance  of  the  real 
title,  which  was  in  Daniel,  and  not  in  the  defendant.  The 
distinction  between  receiving  possession  from  one  who 
has  no  title,  and  merely  attorning  by  mistake  to  such 
a  person,  is  noticed  by  Bayley  J.  in  Cornish  v.  Searell  (b), 
which  is  quite  in  point.  The  defendant  Butler  does  not 
claim  under  Nevitt ;  but  Nevitt  disclaims  his  own  title  as 
landlord,  and  represents  the  defendant  as  the  party 

(a)  8  J5.  ^  C.  471.  ,  (b)  8  B.  ^  C.  475, 

justly 
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1839.  justly  entitled.  The  defendant  attorns  upon  the  faith  of 
"~~  that  statement,  which  turns  out  to  have  been  incorrect. 

Hall 

against       Under  such  circumstances,  the  tenant  may  call  in  ques- 

BUTLER.  '  .  ^  J  ^ 

tion  the  defendant's  title ;  Rogers  v.  Pitcher  {a),  Fenner  v. 
DujplocJc  (Z>),  Gregory  v.  Doidge  (c),  Hopcraft  v.  Keys  {d\ 
Doe  dem,  Plevin  v.  Brown  (e).  The  last  case  is  very  much 
like  the  present.  If,  then,  proof  of  the  real  title  is  ad- 
missible, it  disproves  the  tenancy  under  the  defendant 
Butler,  and  is  evidence  on  the  issue  of  non  tenuit. 

Lord  Denman  C.  J.  Nevitt,  who  let  the  plaintiff 
into  possession,  and  whom  the  plaintiff  was  therefore 
bound  to  acknowledge  as  his  landlord,  informs  him  that 
the  premises  belong  to  the  defendant  Butle7\  and  that 
the  rent  is  to  be  thenceforward  paid  to  the  latter,  who 
demands  it  accordingly,  and  receives  part  of  it.  This  is 
either  a  ratification  of  the  demise  by  Butler,  or  is  a  fresh 
demise  by  him.  In  either  case  the  same  consequence 
follows ;  viz.  that  the  title  of  the  defendant  Butler  can- 
not be  disputed  by  the  tenant.  As  no  deception  or 
misrepresentation  was  intended  by  Nemtt,  or  by  the  de- 
fendant Butler,  the  case  falls  within  the  ordinary  rule. 

LiTTLEDALE  J.  I  entertain  some  doubts  on  the  case ; 
but  on  the  whole  it  seems  to  fall  within  the  rule.  The 
legal  effect  of  the  arrangement  is,  that  the  plaintiff  may 
be  considered  as  having  become  tenant  to  the  defendant 
Butler  under  a  fresh  taking  from  Christmas:  and  the 
avowry  is  therefore  proved. 

Patteson  J.  There  is  a  distinction  between  disput- 
ing the  title  of  one  who  has  actually  let  the  party  into 

(a)  6  Taunt.  202.  {b)  2  JBing.  10.], 

(c)  3  Bing.  474.  (d)  9  Bing.  613.] 

(e)  1  A.     E.  447. 

possession, 
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possession,  and  of  one  who,  afterwards,  claims  to  be  en-  1839. 
titled.    In  the  latter  case  the  tenant  may  generally  dis- 

Hall 

pute  it  by  shewing  title  in  another.    Here  the  elFect  against 

Butler. 

of  the  arrangement  in  1834  is  rather  a  question  or  fact 
than  of  law.  I  am  not  sure  that  it  mav  not  be  consi- 
dered  as  an  original  taking  from  Butler  himself ;  for 
Nevitt  treats  himself  as  the  agent  of  Butler^  who  adopts 
the  demise.  But,  at  all  events,  Nevitt  disclaims  title  in 
himself,  and  points  out  Butler  as  the  real  landlord;  the 
plaintiff  acquiesces,  and  consents  to  the  new  holding ; 
and  there  is  no  evidence  of  any  attempt  to  eject  him  by 
the  party  whose  title  he  now  attempts  to  set  up. 

Williams  J.  concurred. 

Rule  discharged. 


YoRKE  ao'ainst  Chapman.  Saturday, 

°  May  25th. 

IN  last  Hilary  term.  Sir  Jolin  Camphelli  Attorney  The  summary 
,  ,  remedy  giveu 

General,  had  obtained  a  rule  nisi  to  stay  proceed-  by  stats.  2  2. 
ings  in  the  above  action,  on  an  affidavit  of  the  following  32 ^J"  2.  c.  23!^ 

r    .  ■  s.  ll.toapri- 

^'^^''^•  soner  for  an 

Defendant,  who  was  marshal  of  the  Queen's  Bench  ^^fe  com- 

'  ^  nutted  by  a 

prison,  had,  in  the  Sprim  of  1837,  confined  plaintiff,  gaoler,  &c.,  in 

°  Jiis  office,  is 

then  being  a  prisoner  for  debt,  in  the  strong  room  cumulative: 

therefore  the 

of  the  prison  for  one  month,  under  R,  E,  6  G.  4.  [a).  Court  will  not 

slay  proceed- 
ings in  an  action  of  trespass  commenced  by  a  prisoner  for  such  abuse.    But  semble,  if 
the  prisoner  resorts  to  his  summary  remedy,  and  obtains  the  decision  of  the  Court  thereon, 
he  will  not  be  permitted  afterwards  to  bring  an  action  for  the  same  cause. 

(a)  By  which  it  is  ordered  that,  if  any  prisoners  (besides  other  offences 
mentioned)  shall  be  guilty  of  behaving  themselves  in  a  riotous  or  dis- 
orderly manner  in  the  prison,  it  shall  be  lawful  for  the  marshal  to  confine 
such  prisoners  in  such  of  the  strong  rooms  of  the  prison  as  the  marshal 
shall  think  fit,  and  for  such  time  as  the  marshal  shall  adjudge  and  think 
adequate  to  the  offence,  not  exceeding  one  calendar  month  for  the  first 
offence,  and  three  calendar  months  for  the  second. 

The 
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The  misconduct  of  the  plaintiff  consisted  in  molesting 
and  abusing  the  prison  watchmen  in  the  execution  of 
their  duty.  In  January  1838,  an  action  of  assault  and 
false  imprisonment  was  commenced  by  plaintiff  against 
defendant;  and  the  declaration  was  filed  21st  January  last. 
No  petition  had  been  delivered  by  plaintiff  to  this  Court, 
or  any  of  its  Judges,  complaining  of  the  alleged  griev- 
ance. The  plaintiff's  affidavit  denied  the  misconduct 
imputed  to  him,  and  also  charged  the  defendant  with 
refusing  to  hear  evidence  in  disproof  of  it. 

Piatt  now  shewed  cause.  There  is  no  precedent  for 
such  an  application ;  nor  adequate  remedy  for  the  plain- 
tiff, if  it  is  granted.  The  defendant's  condition  would  be 
better  than  that  of  a  justice  of  the  peace.  The  statutes, 
which  give  a  right  of  petition  to  this  Court,  are  remedial 
and  for  the  benefit  of  prisoners,  and  do  not  deprive  them 
of  their  common  law  remedies. 

Sir  John  Campbell,  Attorney  General,  contra.  There 
is  no  precedent  for  such  an  action  by  a  prisoner,  and 
therefore  none  for  this  application.  The  Court  is  only 
required  to  enforce  the  existing  law  by  confining  the 
plaintiff  to  his  proper  remedy.  There  are  two  acts  of 
parliament  in  point,  viz.  2  G.  2.  c,  22.  s.  6.,  and  32  G.  2. 
c,  28.  ss.  6,  11.  By  virtue  of  these,  and  of  the  rules  of 
this  Court  made  in  pursuance  of  them,  viz.  M» 
3  G.  2.  {a\  K  H.  59  G.  3.  (5),  and  R.  E.  6  G.  4.  {c\ 
the  marshal  has  power  to  confine  in  the  strong  room  for 

(a)  Which  limits  the  marshal's  power  of  confinement,  and  gives  an  ap- 
peal to  the  Court,  or  a  Judge  in  vacation.  Rules,  prders,  8fc.,  in  the 
Court  of  icing's  Bench,  (2d  ed.  1747.) 

(b)  Which  directs  the  marshal,  and  his  officers,  to  present  petitions  of 
prisoners,  complaining  of  grievances,  to  the  Court  or  a  Judge  in  vacation. 

(c)  See  p.  207.  note  (a). 

certain 
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certain  offences ;  and  this  Court,  or  any  of  its  Judges, 
have  ample  power  to  punish  and  to  award  reparation 
and  costs  upon  the  petition  of  a  prisoner  complaining 
of  abuse.  The  grievance  is  at  most  only  a  confine- 
ment in  one  room  instead  of  another ;  and  there  is  no 
charge  of  excess.  It  will  be  of  serious  consequence 
if  prisoners,  avowedly  insolvent,  are  to  be  at  liberty  to 
harass  their  gaoler  with  actions,  where  a  specific  and 
easy  remedy  has  been  provided  for  them.  No  delay  can 
be  attributed  to  the  defendant,  who  has  applied  as  soon 
as  possible  after  the  filing  of  the  declaration. 

Cur.  adv.  mU. 

On  a  subsequent  day  in 'this  term  {Wednesday,  12th 
June)  the  judgment  of  the  Court  was  delivered  by 

Lord  Denman  C.  J.  This  was  a  motion  to  stay  pro- 
ceedings in  an  action  of  trespass  brought  against  the 
marshall  of  the  Queen's  Bench  prison,  for  confining  the 
plaintiff  in  the  strong  room.  By  statutes  2  G.  2.  c.  22., 
and  32  G.  2.  c.  28.,  and  by  Rules  of  Court  founded  on 
those  statutes  in  M.  3  G.  2.  (a),  H.  59  G.  3.  (3),  and 
E.  6  G.  4.  (c),  power  is  given  to  the  marshal  to  impri- 
son in  the  strong  room  any  of  the  debtors  in  his  custody 
who  are  proved  to  have  been  guilty  of  certain  offences. 
And  by  the  same  statutes  and  rules,  for  the  more  speedy 
correction  of  abuses,  the  courts  and  judges  are  em- 
powered and  required  to  hear  complaints  against  the 
keepers  of  prisons  in  a  summary  manner,  and  award  the 
party  complaining,  if  injured,  recompense  and  costs. 
But  the  statutes  contain  no  restrictive  words,  forbidding 
any  action  at  law  in  such  cases,  or  enabling  the  courts 
to  stay  any  actions. 

(a)  See  p.  208.  note  (a).  (6)  See  p.  208.  note  (6). 

(c)  See  p.  207.  note  (a). 

The 
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1839.  The  provision  for  recompence  by  summary  complaint 
*^~^  appears  plainly  to  be  cumulative,  and  not  to  take  away 
^against  the  right  of  any  party  who  may  conceive  himself 
aggrieved  to  bring  an  action  for  redress.  If,  indeed, 
he  has  recourse  to  the  summary  remedy,  and  obtains  a 
recompence,  and  afterwards  brings  an  action,  the  Court 
would  interfere,  as  is  suggested  by  Lord  Mansfield  in 
Cameron  v.  Reynolds  [a) ;  and  probably  a  decision  against 
him,  on  a  summary  application,  might  have  the  same 
effect.  But  we  think  that  he  is  not  compellable  to 
resort  to  such  remedy ;  and,  in  the  absence  of  any  au- 
thority for  such  an  interference,  we  think  that  the  Court 
has  no  power  to  stay  the  present  proceedings.  The  rule 
must  therefore  be  discharged. 


Rule  discharged. 


(a)  1  Coiup,  403.  -J 


MayfsL  Whitehead  against  Taylor. 

A  cognizance  "O  EPLEVIN.    Coffmzance  by  defendant  as  bailiflp  of 

by  defendant  JX 

as  bailiff"  of  an  Mary  H.,  executHx  of  John  H.,  for  a  year's  rent 

executor,  for  .      ,            .         p  -  ^     -.^  . 

rent  due  to  the  due  m  the  lifetime  of  John  H.,  m  respect  of  premises 

potteTbyVroof  held  and  enjoyed  by  plaintiflP  as  tenant  to  the  said  Joh?i, 

Kim  ilrlliT  plaintiff  continuing  in  possession  thereof  under  the 

name  of  the  demise  after  the  death  of  the  said  John,  until,  at,  and 

testator  and  by 

his  direction,  after,  the  Said  time  when  &c.    Profert  of  letters  testa- 

but  after  his 

death ;  such  mcutary.   Plea,  that  defendant,  at  the  said  time  when 

nIadTbefore"°  &c.,  was  not  the  bailiflf  of  Mary  H.,  in  manner  and  form 

been^Ift'eJ-'''"^  Issue  thereon. 

wards  adopted  ^^le  trial  of  the  cause  before  Lord  De7iman  C.  J., 

and  ratined  by  ^ 

the  executor.  ^\^q  Middlesex  sittings  after  Easter  term,  it  appeared 
that  the  defendant,  a  broker,  was  directed  by  the  testator 
to  distrain  on  the  plaintiff;  that  the  testator  died  just 

before 
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before  the  distress  was  taken;  and  that  the  executrix  1839. 
neither  withdrew  the  distress,  nor  cjave  any  fresh  au-    ^  ^  ' 

^  ^  Whitehead 

thority  to  distrain,  but  recognised  and  adopted  it.     His  against 

Taylor. 

Lordship  directed  a  verdict  for  the  defendant,  giving 
liberty  to  move  to  enter  it  for  the  plaintiff. 

Jervis  now  moved  in  pursuance  of  the  liberty  reserved. 
The  death  of  the  testator  revoked  the  authority  of  the 
defendant.  At  the  time  of  distress  he  was  the  bailiff, 
not  of  the  executrix,  but  of  the  testator.  Having  dis- 
trained in  one  name,  he  cannot  now  avow  in  the  name 
of  another,  though  he  might  have  distrained  and  avowed 
for  different  things.  It  is  true  that  if  a  distress  is 
taken  in  the  name,  but  without  the  authority,  of  a 
stranger,  the  latter  may  ratify  the  agency  and  make  it 
good  ab  initio.  But  here  the  defendant  was  properly 
authorised  to  distrain  by  one  whose  authority  was  after- 
wards revoked  by  death.  The  tenant  can  look  only  at 
the  authority  in  force  at  the  time  when  the  distress  is 
made.  Finding  it  to  be  a  defective  one,  he  must  re- 
plevy ;  otherwise  his  property  may  be  sold,  and  yet  the 
rent  remain  unsatisfied.  Having  replevied,  he  is  bound 
to  prosecute  his  suit.  Under  such  circumstances  it 
would  be  unjust  that  the  subsequent  ratification  of  a 
third  party,  not  entitled  at  the  time  of  the  distress, 
should  be  set  up  to  defeat  the  action.  Besides,  the 
executrix,  whose  power  both  of  action  and  distress  is 
given  by  stat.  32  H,  8.  c,  37.  s.  1.  (a),  can  support  neither 
the  one  nor  the  other  before  probate ;  and  therefore 
cannot  ratify  a  distress  made  before  probate. 

Cu7\  adv.  mlt. 


(a)  See  now  stat.  3  &  4  JF.  4.  c.  42.  s.  37.  2  Williams  on  Executors, 
669.  (ed.  2.),  Part  III.  Book  I.  ch.  i. 

Vol.  X.  Q  On 
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1839. 

Whitehead 
against 
Taylor. 


On  a  subsequent  day  in  this  term  {Wednesday  12th 
June),  judgment  was  given  by 

Lord  Denman  C.  J.  [After  stating  the  pleadings,  his 
Lordship  proceeded.]  The  evidence  shewed  that  the 
testator  had  given  the  defendant  authority  to  distrain, 
but  died  almost  immediately,  before  the  distress  was 
taken.  After  it  had  been  taken  in  the  testator's  name, 
the  executrix  fully  recognized  and  adopted  the  defend- 
ant's act  of  distraining.  It  was  objected  that,  by  the  tes- 
tator's death,  the  authority  was  revoked ;  that  the  exe- 
cutrix had  no  power  to  to  distrain  before  probate, 
because  she  could  not  maintain  an  action  for  the  rent  at 
that  time ;  and  that  the  distress,  being  made  in  the  name 
of  one  whose  authority  had  expired  with  his  life,  could 
not  be  ratified  by  his  executrix  afterwards. 

We  are  of  opinion  that  both  these  objections  are  re- 
moved by  the  principle  of  relation. 

1.  The  rent  was  due  to  the  estate  ;  and  the  law  knows 
no  interval  between  the  testator's  death  and  the  vesting 
of  the  right  in  his  representative.  As  soon  as  he  obtains 
probate,  his  right  is  considered  as  accruing  from  that 
period.  If  an  action,  indeed,  be  brought  in  that  in- 
terval, he  cannot  proceed  to  declare,  because  he  must 
make  profert  of  the  letters  testamentary  in  his  declaration; 
but  that  reason  does  not  apply  to  a  distress,  or  any  other 
act  performed  in  assertion  of  his  right  as  executor  («). 

2.  The  executrix  could  ratify  the  act  of  the  defendant, 
as  testator's  bailiff,  though  his  authority  was  at  an  end ; 
for  she  might  have  ratified  the  act  of  an  entire  stranger, 
as  appears  by  the  decision  of  Anderson  C.  J.^  in  which 


'  (a)  See  1  Williams  on  Executors,  172,  &c.  (ed.  2.),  Ft.  I.  Bk.  IV. 
Ch.  i.  §  2. 

Periam 
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Periam  concurred,  in  an  Anonymous  {a)  case  in  Godholfs  1839. 

Reports,  cited  in  4  Vin,  AbrA,  BailifK  (D),  pi.  7.   Such  " 

^  Whitehead 

ratification  has  been  held  to  legalise  a  past  act,  even  against 

Taylor* 

when  given  after  action  brought.    We  therefore  think 
that  there  ought  to  be  no  rule. 

Rule  refused. 

(a)  Godh.  109. 


Bastard  against  Smith  and  Others. 


TpRLE  obtained  a  rule  in  Trinity  term  1838  to  shew  The  expense  of 

JLj  ^  ^  a  witness  at 

cause  why  the  Master  should  not  review  his  tax-  Nisi  Prius  to 

PI        I'-rvjiMi      r  •      1  '  rrw      translate  and 

atlon  oi  the  plamtiii  s  bill  or  costs  m  this  cause.    Ihe  explain  ancient 
principal  exceptions  to  the  taxation  were  that  he  had  pubUc  nature, 
allowed  the  following  items  with  respect  to  two  of  the       *°  7*"^^,. 

o  ^  and  explain  the 

plaintiff's  witnesses,  namely,  Samuel  Anderson,  the  re-  records  pro- 

^  duced  by  the 

gistrar  of  affidavits  in  Chancery,  and  Charles  Devon,  opposite  party, 

and  the  ex- 

of  the  Chapter  House,  Westminster,  a  gentleman  con-  penseofsearch- 

...  ,  ing  for,  and  ob- 

versant  with  ancient  records,  taining  copies 

Subpoena  duces  tecum  for  Samuel  Anderson,  ^  s,  d,  of,^sSrecords 

the  registrar  of  affidavits  in  Chancery,  to  Tvi^enTe,  mMl 

be  allowed  on 
taxation  be- 
Q  tween  party 

and  party, 
4  though  the 

opposite  party 
0  has  not  been 
called  upon  to 
admit  them. 

The  costs  of 
the  attendance 
of  an  officer  of 
the  Court  of 
Q   Chancery,  to 
produce  affi-  ' 
davits  filed 
there,  for  the 
0  purpose  of 
usinff  them  at 


produce  the  affidavits  filed  in  the  Court 

of  Chancery,  and  fee  - 
Copy  thereof  to  serve  on  him,  fo.  10. 
Service  of  subpoena  on  him  in  London 
Paid  his  travelling  expenses   to   and  from 

'Exeter,  176  miles  -  -  _ 

Paid  him  for  his  attendance  at  the  assizes 

seven  days,  at  2/.  25.  per  day      -  -  14  14< 

Service  of  subpoena  on  Mr.  Charles  Devon  in 

London  -  -  -  -05 


0  10 
0  3 
0  5 

8  16  0 


a  trial  to  check 

the  testimony  of  the  same  deponents  at  Nisi  Prius,  M  ill  be  allowed  on  taxation  between 
party  and  party,  though  the  opposite  party  has  not  been  called  upon  to  admit  them, 

Q  2  Paid 
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1839.      Paid  his  travelling  expenses  to  and  from  'Ex- 

"  ^ifm  176  miles  (say  half  in  this  case)  -480 

Bastard  .  . 

against      Paid  him  for  his  attendance  at  the  assizes  ten 

Smith. 

days,  five  days  at  IZ.  lis.  6c?.,  and  five 
days  at  3/.  3s.  per  day  {a)  -  -  23  12  6 

The  Master  had  further  allowed  a  payment  to 
T>eoon  of  93/.  8s.  11<^.  for  making  searches  for,  obtain- 
ing office  copies  of,  and  translating,  records  intended  to 
be  proved  at  the  trial  on  the  part  of  the  plaintiff. 

The  affidavits  mentioned  above  vi^ere  affidavits  sworn 
by  certain  witnesses  in  a  suit  in  Chancery  between  the 
same  parties  and  upon  the  same  subject,  who,  it  was 
expected,  would  be  produced  as  witnesses  for  the  de- 
fendants at  the  trial  of  this  cause.  An  order  was  ob- 
tained from  the  Lord  Chancellor  for  the  production  of 
these  by  Anderson  ;  who  accordingly  attended  the  trial, 
solely  for  that  purpose.  The  defendants  had  not  been 
previously  called  upon  to  admit  copies  of  them  as 
directed  by  Reg,  Gen,  H.  4  W,  4.  s.  20.  (5).  They  were 
carried  down  to  the  assizes  by  the  plaintiff  in  order  to 
check  the  testimony  of  the  witnesses,  and  to  enable 
counsel  to  cross-examine  them ;  and  they  were  actually 
used  for  that  purpose  on  the  trial ;  Tindal  C.  J.,  who 
tried  the  cause,  having  held  that  plaintiff's  counsel  had 
no  right  to  cross-examine  one  of  the  witnesses  on  the 
contents  of  his  own  affidavit,  and  to  use  it  afterwards, 
without  putting  the  original  into  his  hands  to  refresh  his 
memory  (c). 

With  regard  to  the  payment  to  the  witness  Devon^ 
it  was  objected  that  his  attendance  was  only  for  the 
purpose  of  proving  and  explaining  copies  and  transla- 

(a)  See  Severn  v.  Olive,  3JB.8;B.72.        (h)  5  B.^  Ad.  xvii. 
(c)  See  The  Queen's  Case,  2B,^B.  286. 

tions 
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tions  of  ancient  charters  and  documents  of  a  public  1839. 
nature  from  repositories  at  the  Tower,  Rolls'  Chapel,  " 

^  Bastari 

&c.,  which  every  one  was  supposed  to  know  and  under-  against 

Smith. 

Stand ;  and  that  defendants  had  never  been  called  upon 
to  admit  them  agreeably  to  the  rule  of  Court.  They 
also  objected  that  the  expense  of  searching  for  docu- 
ments was  not  properly  an  item  of  costs  as  betvi'een 
party  and  party,  but  between  attorney  and  client. 

On  thelpart  of  the  plaintiff  it  was  stated,  on  affi- 
davit, that  the  copies  produced  and  proved  by  Devon 
were  office  copies  of  ancient  records  from  the  date  of 
the  Conquest  down  to  that  of  Queen  Elizabeth  ;  that 
Devon  was  subpoenaed,  not  only  to  prove  such  copies, 
but  also  to  translate  and  explain  them,  and  to  watch  and 
explain,  if  necessary,  the  documents,  and  translations  of 
documents,  of  very  early  date,  offered  in  evidence  by 
the  defendants,  on  the  meaning  of  which  there  was  some 
difference  of  opinion  ;  that  the  charge  for  searching  and 
obtaining  office  copies  was  in  respect  of  records  which 
were  actually  found  and  intended  to  be  used  in  the 
cause,  and  were  material  and  necessary  evidence  for  the 
plaintiff;  and  that  the  last  item  was  objected  to  be- 
fore the  Master  only  on  the  ground  that  it  included 
charges  of  search  for  documents  not  found,  or  not  in  ^ 
tended  to  be  used  in  the  cause.  It  was  also  alleged 
that  a  book,  relied  upon  by  the  defendants,  called 
"  Pearce's  Stannary  and  which  was  actually 

offered  in  evidence  at  the  trial  and  rejected  by  the 
Judge,  was  inaccurate;  and  that  one  of  the  reasons  for 
procuring  the  attendance  of  Devon  was  to  prove  such 
inaccuracy. 

The  issue  in  the  action  was  on  the  existence  of  a 
custom  for  all  tinners  in  Devonshire  to  divert  water, 

Q  3  and 
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and  make  leats  through  any  lands  in  the  county  for  the 
use  of  tin  mines. 

Neither  of  the  witnesses  was  in  fact  called ;  nor  were 
any  of  the  above  documents  offered  in  evidence  on  the 
part  of  the  plaintiff,  inasmuch  as  the  defendants  were 
permitted  to  begin  on  the  trial,  and  the  plaintiff  ob- 
tained a  verdict  without  producing  any  evidence  (a). 

Sir  John  Campbell,  Attorney  General,  and  M.  Smith 
now  shewed  cause,  on  the  part  of  the  plaintiff.  The 
rules  on  which  the  defendants  rely  are  M,  H»  2  TV.  4. 
VI.  and  VIL  (b) ;  and  Reg,  Gen,  H,  4  W,  4.  s.  20.  (c) ; 
but  no  one  of  them  is  applicable.  With  respect  to 
the  affidavits,  mere  copies,  though  admitted  to  be 
correct,  would  have  been  insufficient  to  enable  the 
plaintiff  to  cross-examine  upon  their  contents,  as  was 
held  at  the  trial.  The  original  could  be  produced  only 
in  the  hands  of  the  proper  officer  (d).  As  to  the  other 
witness,  he  was  subpoenaed,  not  solely  to  prove  the 
accuracy  of  the  copies,  but  also  to  translate  and  explain 
them,  as  well  as  to  watch  the  documentary  evidence 
produced  on  the  other  side.  He  was  called  to  give 
oral  evidence,  as  an  antiquary,  upon  the  ancient  records, 
and  might  have  been  asked  as  to  the  result  of  his  ex- 
amination of  them ;  Howe  v.  Brento?i  {e).  Besides,  none 
of  the  rules  apply  to  the  case  of  a  translation,  which  is, 
in  fact,  the  oral  evidence  of  the  witness  reduced  to 
writing. 

Erie,  contra.  The  original  affidavits  were  not  neces- 
sary for  the  mere  purpose  of  furnishing  materials  of 

(a)  See  Bastard  v.  Smith,  2  Moo.  ^  Rob.  129.  {b)  3  B.  4;  Ad.  392. 
.    (^cy  5  B.^  Ad.Tiyn. 

(d)  See  Bentall  v.  Sydney,  ante,  162. 

(e)  3  Man.  ^  JR.  2Z2.  S.  C.  (not  S.  P.)  8  ^.  ^  C.  737. 

examination. 


1839. 
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examination.  Copies  would  have  been  sufficient,  except  1839. 
to  fix  the  witness  with  perjury  {a).  Then,  as  to  the  attend- 

Bastard 

ances  and  charges  of  Devon^  the  plaintiff  cannot  charge  against 
the  defendants  widi  precautionary  measures,  such  as 
searching  for  evidence,  and  watching  the  proofs  of  the 
defendants.  He  was  present  as  an  adviser,  rather  than 
a  witness.  \JPatteson  J.  Would  you  disallow  the  ex- 
pence  of  an  interpreter?]  The  documents  were  all 
of  a  public  nature,  of  which  the  defendants  would  have 
admitted  copies,  and  which  all  people,  or  at  least  the 
Court,  are  supposed  to  understand. 

Lord  Denman  C.  J.  The  cases  are  not  within  any 
of  the  rules  referred  to.  It  may,  perhaps,  be  said  that 
the  translation  of  an  ancient  record  is  not  a  matter  of 
fact  which  requires  the  production  of  a  witness,  and  that 
the  Judge  should  be  able  to  translate  and  explain  it  to 
the  jury;  but  it  is,  at  all  events,  convenient  that  such  a 
person  as  Mr.  Devon  should  be  present  to  do  so. 

Littledale,  Patteson,  and  Williams  Js.,  con- 
curred. 

Rule  discharged. 

(a)  But  see  Highjteld  v.  Peake,  Moo.  §■  Mai  109. 
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Monday, 
May  27  th. 


The  Earl  of  Beauchamp  against  Turner. 


In  a  suit  for 
subtraction  of 
tithes  in  the 
Spiritual  Court 
by  an  im- 
propriator, 
defendant's 
personal  an- 
swer stated  a 
-ease  of  them 
by  plaintiff  to 
a  third  party, 
by  whom  they 
were  demand- 
ed, and  also 
that  they  be- 
longed to  the 
vicar,  and  not 

jDefendant  also  the  plaintiff  had  leased  all  his  tithes  to  certain  persons 
sponsive  aUe-  who  had  demanded  them  ;  and  that  the  three  kinds  of 
fmmTmoHal^^  tithes  above  specified  belonged  to  the  vicar,  and  not  to 

usage,  custom, 
and  prescrip- 
tion, the  tithes 
were  deemed 
small  or  vica- 
rial, and,  as 
such,  due  to 

the  vicar,  and  .  i    i       •  i         p  ■^     n  - 

not  to  plaintiff,  was  Situate,  and  the  tithes  oi  potatoes  and  or  agistment 
sonai  answeT^"      ^he  parish,  "  havc  been,  and  are,  deemed  and  taken 

denied  the 
usage  as  stated 
by  defendant ; 
and  the  Judge 
assigned  a  day 
to  hear  on  ^  ^ 

the  sufficiency   tiff  denied  that  there  was  such  immemorial  usage, 

answer ;  and.     custom,  or  prescription  as  alleged  by  defendant  with 

t^defen^dant:^  ^Gspect  to  the  abovc-mentioned  tithes. 

t^s^stlgeof  the  '^^^  subsequent  steps  taken  in  the  cause  were  en- 
cause,  there 

was  no  issue  on  the  lease ;  that  the  only  matter  in  issue,  viz.  the  immemorial  right  of  the 
vicar,  was  properly  cognizable  \>y  the  Spiritual  Court  j  and  that  there  was  no  ground  of 
prohibition. 

tered 


2^ENMAN  had  obtained  a  rule  to  shew  cause  why  a 
prohibition  should  not  issue  to  the  Consistory  Court 
of  the  Bishop  of  Lichfield,  to  prohibit  further  proceed- 
ings in  a  suit  for  substraction  of  tithes  between  the 
above  parties. 

The  plaintiff  sued  as  impropriator  of  certain  tithes  of 
the  parish  of  Dtiffield  in  Der-hyshire  ;  among  others,  of 
hay,  potatoes,  and  agistment. 

The  defendant,  in  his  personal  answer  to  the  different 
articles  of  the  libel,  stated  two  defences,  namely,  that 


the  plaintiff.  An  allegation  was  also  admitted  on  the 
part  of  the  defendant,  in  which  he  alleged  that,  "  by 
immemorial  usage,  custom,  and  prescription,"  the  tithes 
of  hay  in  the  township  of  W,^  in  which  defendant's  farm 


to  be  small  or  vicarage  tithes,  and  not  great  tithes,"  and, 
as  such,  due  to  the  vicar  and  not  to  the  plaintiff. 

To  this  allegation,  the  personal  answer  of  the  plain- 
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tered  in  the  Bishop's  assignation  book  of  causes  as  fol-  1839. 
lows.  ~~7  „ 

The  Earl  of 

^\Easter  term,  1st  session  lHh  April.    The  judge,  at  Beauchamp 

against 

Chinn's  "  (defendant's  proctor)  "  petition,  continued  the  Turner. 
assignation  to  hear  on  the  sufficiency  of  the  plaintiff's 
answer  to  the  defendant's  allegation  to  the  next  court 
day.    The  judge  continued  Chimi^s  term  probatory  to 
the  next  court  day." 

"  2d  session,  8th  May.  The  term  probatory  of  Chinn 
was  renewed  to  the  next  court  day." 

3d  session,  22d  May.    The  same  to  the  next  court 
day." 

"  Trinity  term,  1st  session,  5th  June.    Chinn  alleged 
that  his  client  was  proceeding  in  prohibition." 

Kelly  and  Whitehurst  now  shewed  cause.  No  issue  is 
here  joined  upon  the  lease  stated  in  thejpersonal  answer 
of  the  defendant,  but  only  on  the  customary  right  of  the 
vicar  stated  in  the  responsive  allegation.  The  question 
is  therefore  one  between  the  rector,  or  impropriator, 
and  the  vicar,  which  is  no  ground  of  prohibition ;  Com. 
Dig.  Proliibiiion,  (G  6.) ;  18  Vi?i.  Ab.  25.,  Prohibition, 
(Z)  pi.  5.  (a)  ;  Cheeseman  v.  Hohy  (b).  If  the  issue  had 
been  upon  the  lease,  it  would,  perhaps,  have  been  more 
difficult  to  support  the  jurisdiction  of  the  spiritual  court ; 
Wortesv.  Clifton  (c),  cited  Com.  Dig.  Prohibition,  (Fl4.). 
But  at  present  it  does  not  appear  that  the  lease  is  relied 
upon ;  it  may,  if  relied  upon,  be  confessed  and  avoided 
by  some  matter  of  law  or  matter  ex  post  facto,  which 
may  not  be  denied,  or  of  which  the  Court  may  have  cog- 
nisance. There  are  many  matters,  pleadable  at  common 

,    (o)  Beddin^ld  v.  Frehe.    S.  C.  Moore,  909.  (b)  Willes,  680. 

(c)  1  Rol.  Rep,  61.    S,  C,  Cro,  Jac.  352.    S,  C.  (as  Clifton,  v.  Oates) 
2  Bulstr,  283. 

law, 
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1839.      law,  of  which  the  Spiritual  Court  may  incidentally  take 
^  ^  ^    cognisance,  provided  it  comes  to  no  decision  repugnant 
Beauchamp    to  the  common  law  ;  Shotter  V.  Friend  (a).    Thus,  the 

against 

Turner.  jurisdiction  in  a  suit  for  tithes  is  not  ousted  because  a 
question  of  parish  bounds  may  arise;  or  the  suit  is  by 
a  portionist ;  or  a  lease  by  the  parson  to  the  defend- 
ant is  pleaded;  or  a  custom  of  sowing  corn,  or  of 
tithing,  is  alleged ;  Com,  Dig.  Prohibition,  (G  6.),  (G  7.) ; 
18  Fin.  Ah,  19.  Prohibition,  (U),  pi.  23.  If  the  insertion 
of  some  immaterial  fact  or  statement  in  the  pleading  were 
to  exclude  the  ecclesiastical  jurisdiction,  a  party  could 
always  exclude  it,  even  where  the  matter  really  in  issue 
is  clearly  cognisable  ;  and  if  the  possibility  of  some  future 
issue  on  a  matter  of  common  law  cognisance  is  ground  of 
prohibition,  the  Ecclesiastical  Court  may  be  prohibited 
in  every  cause.  The  effect  of  the  pleadings,  as  they 
now  stand,  is  illustrated  by  Morgmi  v.  Hopkins  [b)  and 
Byerley  v.  Windus  {c\  where  it  is  stated  by  Bayley  J.  [d) 
that  neither  the  answer  nor  plea  ever  put  in  issue  the 
facts  of  the  libel.  In  French  v.  Trask  [e),  indeed,  a  pro- 
hibition was  issued,  where  the  defendant  had  proceeded 
no  further  than  putting  in  an  answer  of  a  modus  ;  but 
the  effect  of  the  pleading  does  not  appear  to  have  been 
understood  ;  and  in  Byerley  v.  Wifidus  (g)  Bayley  J.  refers 
to  it  as  a  case  in  which  a  modus  was  regularly  pleaded, 
on  which  ground  alone  it  can  be  supported.  \_Little* 
dale  J.  The  modus  might  be  admitted,  and  the  parties 
only  go  for  an  account.]  The  defendant  has  applied  to 
this  Court  too  soon ;  Hall  v.  Maule  (h).  [Lord  Den- 
man  C.  J.  Are  there  any  interrogatories  on  the  lease  ?] 
There  are  none. 

(a)  2  Salk.  547.  (b)  2  Phil.  Ecc.  Rep.  582. 

(c)  SB.^C.l,  (d)  p.  23. 

(e)  10  East,  348.  (g)  5  JB.  ^  C.  22. 

{h)  7  A,  ^.  E,  721. 

Denman, 


IN  THE  Second  Year  of  VICTORIA. 


221 


Denman,  contra.  French  v.  Trash  {a)  is  exactly  in 
point.  The  defendant  there  answered  upon  oath  a 
modus ;  and  no  issue  was  taken  on  it :  yet  this  Court 
prohibited  the  proceeding.  So  in  Byerley  v.  Windm  (Z>) 
the  personal  answer,  denying  the  prescriptive  title  of  the 
plaintiflp  below,  was  considered  sufficient  to  entitle  the 
party  to  a  prohibition ;  and  it  is  there  [c)  said  that  "  the 
courts  of  common  law  are  not  bound  to  wait  till  the 
parties  have  incurred  the  expense  of  putting  it  in  issue, 
but  the  prohibition  is  grantable  at  once."  The  same 
principle  is  to  be  collected  from  Darby  v.  Cosensid), 
which  case  shews  that  matter,  intervening  incidentally, 
will  oust  the  spiritual  jurisdiction.  There  Ashurst  J. 
said  {e\  "  The  instant  the  modus  is  pleaded,  their  juris- 
diction is  at  an  end." 

Lord  Denman  C.  J.   The  rule  must  be  discharged, 

French  v.  Trash  (a)  is  indeed  like  the  present  case ;  but 
the  authorities  shew  that  the  view  taken  by  the  Court  in 
that  case  was  erroneous.  There  is  neither  plea,  nor 
allegation,  tending  to  an  issue  on  any  matter  which  the 
spiritual  court  is  incompetent  to  determine. 

Littledale  J.  The  personal  answer  of  the  defend- 
ant is  nothing  to  the  purpose.  The  issue  between  the 
parties  involves  nothing  which  the  Ecclesiastical  Court 
may  not  properly  try. 

Patteson  J.  In  order  to  raise  an  issue  on  the  lease, 
it  should  be  stated  in  a  responsive  allegation. 

Williams  J.  concurred. 

Rule  discharged. 

(a)  lOfe^,  348.  (6)  5B.  4;  C,  1. 

(c)  p.  21,  22.  ,  {d)  1  T,  Ji.  552. 

(e)  1  T.  R.  555, 


1839. 
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iifon<%,        RoFFEY,   Administrator    of   Roffey,  aminst 

Mai/ 21th.  '  '  o 

Greenwell  and  Another,  Executors  of 
Stapylton. 

A  promissory  A  SSUMPSIT  on  a  promissory  note  given  by  de- 
note in  this        -^^A.   f,     ,        y  ^             n/r   TT      •      ^  i 

form,  "I  pro-  fendants  testator  to  Frances  M,  Harris,  deceased, 

rnTexecutorf '  f^i'  300/.  and  interest.  Defendants  paid  into  Court 
orherexec^-  336/.  65.,  and  pleaded  that  plaintiff  had  not  sustained 
tors,  one  year    damages  to  a  greater  amount.    Plaintiff  replied  further 

after  my  death,  o  o  i 

300/.  with  legal  damages.  Issue  having  been  joined  thereon,  by  consent 
bears  interest    and  by  a  Judge's  order,  the  following  case  v^as  stated 

from  the  date 

of  the  note.      for  the  Opinion  of  the  Court. 

On  the  20th  July  1808,  Stapylton,  the  testator,  made 
a  promissory  note  to  Frances  Harris,  of  which  the  fol- 
lowing is  a  copy. 

"  Norton,  July  20th,  1808. 

"  I  promise  for  myself  and  my  executors  to  pay  to 
Frances  Mary  Han^is  (or  her  executors)  one  year  after 
my  death  300/.  with  legal  interest. 

"  300/.  Henry  Stapylton." 

The  note  was  indorsed  — 

"  To  Frances  Mary  Harris,  Merstliam,  near  Ryegate, 
Surreyr 

On  Sd  October  1808,  Frances  M,  Harris  married  the 
plaintiff,  Roffey.  On  or  about  14th  December  1816  she 
died.  On  21st  August  1835  Stapylton  died,  having  by 
his  will  appointed  defendants  his  executors,  who  duly 
proved  the  same.  On  17th  November  1837  administra- 
tion was  granted  to  plaintiff  of  the  goods  and  effects  of 
his  said  late  wife. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther 
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ther  the  plaintiff  was  entitled  to  recover,  under  the  cir-  1839. 
cumstances,  more  than  the  sum  of  336/.  6s.  paid  into 

ROFFEY 

Court;  and,  if  the  Court  should^be  of  opinion  that  the  against 
plaintiff  was  entitled  to  recover  more  than  the  said  sum, 
then  judgment  was  to  be  entered  against  defendants,  as 
executors,  by  confession,  for  such  sum  as  the  Court 
should  direct.  The  case  was  argued  in  last  Hilary  va- 
cation {a) . 


Piatt,  for  the  plaintiff.  Though  there  is  no  re- 
ported case  exactly  in  point,  the  rule  is,  that  a  note, 
payable  at  a  fixed  time  with  interest,  bears  interest  from 
the  date  of  it ;  Kennerly  v.  ISlash  {b),  Doman  v.  Dih- 
den  (c).  In  Richards  v.  Richards  {d)  the  interest  on  a 
note,  given  by  the  maker  to  his  own  wife,  was  held  to 
commence  from  the  date  of  the  note ;  and,  as  she  could 
not  sue  on  it  until  after  her  husband's  death,  it  was,  in 
effect,  a  note  made  payable  after  his  death.  It  would 
be  absurd  to  suppose  that  a  note,  expressly  bearing  in- 
terest, and  presumably  given  for  value,  was  intended  to 
carry  no  interest  during  the  maker's  life,  though  he 
lived  twenty  years  afterwards. 

Erie,  contra.  In  the  cases  cited,  the  notes  or  bills 
were  given  for  value  received ;  and  fhey  appeared,  either 
aliunde  or  on  the  face  of  them,  to  have  been  so  given. 
Richards  v.  Richards  (d)  was  a  loan  in  the  husband's 
lifetime.  Here,  though  a  consideration  must  perhaps 
be  presumed,  it  need  not  be  a  pecuniary  consideration, 
or  one  on  which  interest  may  be  supposed  to  run,  as 

(a)  February  6th,  1839,  before  Lord  Denman  C.  J.,  Littledale,  and 
Coleridge  Js. 

(6)  1  Star.  452.  (c)  Ry.     Moo.  381. 

(rf)  2B.^  Ad.  447. 

a  loan; 
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a  loan;  especially  as  the  note  does  not  profess  to  "  bear" 
interest.  No  transactions  or  dealings  between  the  par- 
ties are  shewn,  to  give  probability  to  a  claim  of  interest 
during  the  lifetime  of  the  maker,  who  certainly  could 
never  have  been  himself  called  upon  to  pay  any.  [Lit- 
tledale  J.  It  looks  like  a  voluntary  gift  in  the  nature  of 
a  legacy  (^z).] 

Cur,  adv,  mlL 

Lord  Denman  C.  J.  now  delivered  the  following 
judgment. 

The  question  was,^  from  what  period  interest  should 
be  computed  on  a  note  in  the  following  form, — "  I  pro- 
mise, for  myself  and  my  executors,  to  pay  to  Frances 
Harris  (or  her  executors),  one  year  after  my  death, 
300/.  with  legal  interest," — no  proof  of  the  consideration 
being  given. 

It  was  admitted  that  no  case  in  point  could  be  found, 
nor  any  which  lays  down  the  rule,  or  principle,  by  which 
it  is  to  be  decided.  Generally  speaking,  an  instrument 
of  this  sort  carries  interest  from  its  date,  whether  pay- 
able on  demand,  or  at  a  time  specified.  The  reason  is, 
that  the  party,  who  makes  the  promise,  must  be  expected 
to  keep  it ;  and,  if  he  does,  no  interest  can  be  due  from 
any  other  period  than  the  date. 

In  the  present  case,  there  is  indeed  another  period  from 
which  it  might  be  computed,  that  of  the  maker's  death : 
but  it  appears  improbable  that,  if  that  was  his  intention, 
he  should  not  have  expressed  it  with  more  distinctness. 
We  think,  in  the  absence  of  all  particular  proof,  that 
we  must  presume  the  note  to  have  been  given  for  value, 

[a)  See  Maxee  y.  Shute,  cited  in  Masterman  v.  Maberly,  2  Hagg.  £cc» 
fiep.  247, 

SO 
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so  that  interest  would  be  due  from  the  date.  If  that  be  1839. 
doubtful,  the  instrument  ought  to  be  construed  most  ~ 

...  KOFFEY 

strongly  against  the  maker.    The  plaintiff  is  therefore  against 
entitled  to  the  larger  sum ;  and  judgment  must  be  en- 
tered for  it. 

Judgment  for  the  plaintiff  for  principal  and 
interest  from  the  date  of  the  note. 


Collins  against  Beaumont.  Tuesday, 

May  28th. 

QCIRE  FACIAS  to  have  execution  on  a  judgment  Arrest  on  a 

^       t,   ^       r-i  r  »     T»        ^  writ  of  ca.  sa. 

of  the  Court  or  Queen  s  JBench.  is  no  bar  to  a 

Plea :  that,  after  judgment  recovered,  plaintiff  sued  thYj/dgment^ 
out  a  ca,  sa.  upon  it,  under  which  defendant  was  ar-  has^been^^is^J*^ 
rested  and  detained  in  execution.   Verification.    Repli-  charged  out  of 

custody  by  rea- 

cation :  that,  whilst  defendant  was  detained  in  the  custody  son  of  irregu- 
larity in  issuing 

of  the  sheriff  under  the  said  writ,  he  made  an  applica-  the  writ, 
tion  to  one  of  the  Barons  of  the  Exchequer  for  his 
discharge  out  of  custody  for  irregularity ;  that  the  said 
Baron  did  thereupon,  on  such  application,  and  upon 
the  grounds  therein  alleged  by  defendant,  that  the 
issuing  of  the  said  writ  and  taking  defendant  under  it, 
were,  according  to  the  practice  of  the  Court  of  Q.  B., 
irregular,  order  defendant  to  be  discharged  out  of 
custody  with  costs,  defendant  thereby  undertaking  not 
to  bring  any  action  on  account  of  the  arrest :  that  de- 
fendant was,  in  pursuance  of  the  said  order,  discharged 
out  of  custody,  and  has  never  since  been  in  custody 
thereon,  or  otherwise,  in  the  said  action ;  and  that  the 
order  was  afterwards  daly  made  a  rule  of  Court  on  the 
application  of  defendant.  Verification, 
General  demurrer.  Joinder. 

The 
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1839.      The  case  was  argued  in  last  Hilary  vacation  (a). 


Collins 
against 
Beaumont. 


Wiglitman^  in  support  of  the  demurrer.  The  arrest 
on  the  writ  of  ca.  sa.  is  a  satisfaction :  and  the  plain- 
tiff, having  elected  to  issue  it,  can  take  no  other  pro- 
ceeding on  the  judgment.  The  replication  does  not 
state  the  nature  of  the  irregularity  which  caused  it  to 
be  set  aside,  or  shew  that  the  writ  was  void. 


Liimley,  contra.  M'Cormick  v.  Melton  ib)  is  in  point. 
That  was  debt  on  a  judgment ;  and  the  subsequent 
pleadings  were  like  the  present.  Arrest  on  a  ca.  sa. 
which,  on  being  set  aside,  became  a  nullity  was  there 
held  to  be  no  satisfaction. 

WigJitman^  in  reply.  That  case  is  certainly  not  ma- 
terially distinguishable  from  this,  though  the  replication 
there  specifies  the  irregularity;  but  it  appears  not  to 
have  been  fully  argued,  and  ought  to  be  reconsidered. 
If  the  plaintiff  had  consented  to  the  discharge,  he 
clearly  could  not  have  proceeded  on  the  judgment:  is 
he  then  to  be  in  a  better  situation  by  reason  of  his  own 
irregularity  ?  A  discharge  by  a  Judge,  upon  terms  ac- 
quiesced in  by  the  plaintiff,  is  equivalent  to  consent. 
Suppose  the  plaintiff,  being  aware  of  an  irregularity, 
had  consented  on  that  account  to  the  discharge,  this 
would  have  been  satisfaction.  \_LiUledale  J.  Might 
not  the  irregularity  have  been  the  act  of  the  Court, 
which  should  not  prejudice  the  plaintiff?]  It  is  not 
stated  what  the  irregularity  was ;  but,  if  it  was  (as  may 
be  presumed)  an  irregularity  of  the  party,  then  the 
defendant  may  be  imprisoned  twice  through  the  plain- 

(a)  February  4th,  1839,  before  Lord  Denman  C.  J.,  Littledale,  Wil- 
liams, and  Coleridge  Js. 

(b)  IC.  M.  8c  R.  525,    S.  C.  5  Tyrwh.  147. 

tiffs' 
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tiff's  own  default.   A  writ  irregularly  issued  is  not  a  nul-  1839. 
lity.    It  will  still  protect  the  officer. 

Collins 

Cur,  adv.  VUU.  against 


Beaumont, 


Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court. 

To  a  declaration  in  scire  facias  defendant  pleads 
that  he  has  been  already  arrested  by  virtue  of  a 
ca.  sa,  on  the  same  judgment.  Replication,  that  de- 
fendant was,  on  his  own  application,  discharged  from 
that  arrest  for  irregularity,"  not  specifying  what  the 
irregularity  was.  The  defendant  demurred.  On  the 
argument  we  doubted  whether  an  arrest  on  ca.  sa. 
might  not  be  a  satisfaction  of  the  [debt,  though  it  was 
irregular.  We  were  referred,  however,  to  a  case  in 
point,  M^CormicJc  v.  Melton  (a),  where  the  Court  of 
Exchequer  held  such  a  replication  good ;  Lord  Lynd- 
liurst  saying  that  a  writ,  set  aside  for  irregularity,  was  a 
nullity.  This  reason  may  possibly  be  too  large:  but 
we  think  the  case  well  decided,  for  that  a  defendant 
cannot  relieve  himself  from  an  arrest  as  irregular,  and 
then  set  up  the  same  arrest  as  a  bar  to  a  subsequent 
execution. 

We  must,  therefore,  over-rule  the  demurrer. 

Judgment  for  the  plaintiff. 

(a)  1  C.  M.  ^  E.  525.    S.  C.  5  Ti/rwh.  147. 


Vol.  X. 
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1839. 


'^uesday        j)qj,  dcmise  of  Elizabeth  Evans  against 

May  28th.  O 

Henry  Evans. 

Testatrix  de-  an  action  of  ejectment,  tried  at  the  assizes  for  the 

vised  lands  to      JL  J  ' 

i.  for  life,  re-         countv  of  Amlesey,  a  verdict  was  taken  for  the 

mainder  to  his  ^  ^ 

first  and  other   plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 

sons  and  daugh- 
ters succes-       following  special  case. 

sively  in  tail.  ^        ^  •     ^  •     n        c  •  r 

X.  died,  leaving  ^^^^  Jones,  widow,  being  seised  m  fee  of  certain  free- 
one  posthumous  ^^^^  premises,  by  her  will,  bearing  date  28th  Juh/  1819, 
son  d^ed*^*  Tes-  ^^^^  executed  and  attested  to  pass  real  estate,  de- 
tatrix,  being     yised  all  her  lands  and  tenements  to  certain  trustees  and 

Ignorant  of  the 

existence  of  the  their  heirs,  upon  certain  trusts  therein  mentioned  as  to 

daughter,  made 

a  codicil,  recit-  part  of  her  lands,  not  in  question  in  this  case,  and,  as  to  all 

ing  the  death  of  •  i         p  i 

X.  without  the  residue  of  her  real  estate  (subject  to  the  payment  or 
issue"lnd^e-  annuity  to  Richard  Owen  during  his  life),  upon  trust 
to^lff?,  ^n^the"*^  i^te^z5  Evans  of  Holyhead,  mariner,  and  his 

shThaTbeforr  ^^^^g'^^'  during  the  term  of  his  natural  life, 

done  to  X.:      without  impeachment  of  waste;  remainder  to  the  said 

Held,  that  the  ^ 

codicil  must  be  trustees,  in  trust  to  preserve  contingent  remainders ; 

construed  as  a 

conditional  re-  and,  from  and  after  his  decease,  to  the  use  of  the  first 
and  was  in^^^'  ^i^d  Others  SOUS  of  the  said  Lewis  Evans,  in  tail ;  and,  for 
againstThe^  default  of  issue  in  tail  of  such  sons,  to  the  use  of  the  first 
thTu^hTesta?'*  ^^^^^  daughters  of  the  said  Lewis  Evans,  in  tail  ; 
trix,  after        and,  for  default  of  such  issue  in  tail,  to  the  use  of  her 

making  the  co- 
dicil, and  two    owu  right  heirs  for  ever. 

years  before 

she  died,  had  Gu  27th  May  1829,  the  testatrix  duly  made  the  fol- 
quainted  with  lowing  codicil  to  her  said  will.  Whereas,  in  and  by 
her  existence.  j  \i2ive.  given  the  residue  of  my  lands,  &c.  (sub- 

ject to  an  annuity  of  201,  to  my  cousin  Richard  Owen 
for  his  life),  to  the  use  of  Lewis  Evans,  of  Holyhead, 
and  his  assigns,  for  life ;  with  remainder  to  his  first  and 

other 
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other  daughters  in  tail;  ^yith  remainder  to  my  own  right  1839. 
heirs  :  and  'isohereas  the  said  Lewis  Evans  has  since  de- 

Doe  dem, 

parted  this  life  mthout  leaving  any  issue ;  now  I  do  ^Evans 

against 

hereby  give  and  devise  all  the  residue  of  my  lands,  &c.,  Evans. 

as  mentioned  in  my  said  will  (subject  to  the  payment  of 

the  said  annuity),  unto  and  to  the  use  of  my  relation 

Henry  Evans,  and  his  assigns,  for  the  term  of  his  natural 

life,  without  impeachment  of  waste.    The  codicil  then 

proceeded  to  make  the  same  settlement  on  the  first  and 

other  sons  of  Henry  Evans  in  tail,  and,  on  failure  of 

their  issue,  on  his  first  and  other  daughters  in  tail,  that 

she  had  previously  made  in  favour  of  Lewis  Evans  and 

his  issue. 

Lewis  Evans  and  Henry  Evans  were  each  related  in 
the  same  degree  to  the  testatrix,  and  were  first  cousins 
to  each  other. 

ieiu/s  was  married  in  1818,  and  in  1820  had 

a  son  born.  He  died  in  September  1821,  leaving  his 
wife  pregnant  with  Elizabeth  Evans,  the  lessor  of  the 
plaintiff,  who  was  afterwards  born,  a  posthumous  child, 
in  February  1822.  The  son  of  Lewis  Evans  died  in 
1825.  The  testatrix,  when  she  made  the  codicil  to 
her  will  in  1 829,  did  not  know  of  the  birth  and  exist- 
ence of  Elizabeth  Evans,  the  daughter  of  Lewis  Evans  ; 
but  she  became  acquainted  with  those  facts  afterwards, 
in  1831,  two  years  before  her  death.  The  testatrix  died 
in  1833. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  codicil,  made  under  the  above  circumstances, 
had  the  effect  of  revoking  the  devise  of  the  residuary 
real  estate  in  the  will,  under  which  devise  the  lessor  of 
the  plaintiff  claimed  the  premises  in  question.  If  the 
Court  should  be  of  opinion  that  the  codicil  did  not 

R  2  revoke 
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revoke  the  devise  in  the  vs^ill,  but  that  the  devise  to 
the  lessor  of  the  plaintiff  was  a  valid  and  subsisting 
devise  at  the  time  of  the  death  of  the  testatrix,  and  that 
she  was  entitled  under  the  same  to  the  premises  in  ques- 
tion, then  the  verdict  was  to  stand.  But,  if  the  Court 
should  be  of  a  contrary  opinion,  then  the  verdict  was 
to  be  entered  for  the  defendant. 

H,  V,  Richards  for  the  plaintiff.  The  codicil,  being- 
made  under  error,  and  in  ignorance  of  the  existence  of 
a  daughter  of  Le'wis  Evans,  is  inoperative,  and  does  , 
not  revoke  the  prior  disposition  of  the  will.  If  a  false 
impression  of  fact  is  the  apparent  foundation  of  the 
change  of  intent  shewn  in  a  later  will  or  codicil,  the 
operation  of  the  latter  is  contingent  upon  the  exist- 
ence or  non-existence  of  the  fact.  Such  is  the  rule 
laid  down  in  the  text  books  ;  Swinburne  on  Wills, 
part  vii.  s.  5.  (p.  894-,  &c.  7th  ed.) ;  Powell  on  De- 
vises, 1  vol.  p.  523.  (3d  ed.,  by  Jarman)  ;  1  Williams  on 
Executors,  p.  93.  (2d  ed.) ;  Roberts  on  Wills,  Vol.  II. 
p.  40.  (3d  ed.).  Some  of  the  cases  referred  to  as  au- 
thorities for  this  proposition  are,  indeed,  cases  of  per- 
sonalty ;  but  there  is  no  distinction,  in  this  respect, 
between  wills  of  real  and  of  personal  property  {a). 
In  Campbell  v.  French  [b),  where  the  death  of  the  legatee 
was  alleged  as  the  cause  of  revocation  in  a  subsequent 
codicil,  and  it  was  proved  that  the  legatee  was  not,  in 
fact,  dead.  Lord  Loughborough  C.  held  that  the  codicil 
did  not  revoke  the  legacy.  In  Kennell  v.  Abbott  [c)  a 
legacy  made  under  a  misapprehension  of  the  legatee's 
character  was  held  to  fail.    In  Attorney  General  v. 

(o)  See,  however,  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  Marston  v.  Moe  d.  Fox,  S  A.  ^  E,  55,  56, 

(b)  3  Ves.  321.  (c)  4  Fes.  802. 

Ward 


1839. 

Doe  dem. 

Evans 
against 
Evans. 


IN  THE  Second  Year  of  VICTORIA. 


231 


Ward  (a)  the  revocation  was  considered  sufficient,  be-  1839. 
cause  it  was  founded  only  on  doubts  of  the  testatrix  " 

Doe  denci. 

whether  the  former  legatees  were  still  living,  "  and  Evans 

against 

well  provided  for;"  yet  the  general  rule  seems  to  be  Evans, 
conceded  by  Sir  M.  P.  Arden,  Master  of  the  Rolls, 
who  refers  to  the  well  known  case  mentioned  by 
Cicero  {De  Or  at.  Lib.  1.  38.).  "  Pater,  credens  filium 
suuni  esse  mortuum,  alterum  instituit  haeredem;  filio 
domi  redeunte,  hujus  institutionis  vis  est  nulla"  (5). 
Attorney  General  v.  Lloyd  [c)  turned  on  a  codicil  made 
under  an  error  respecting  the  illegality  of  a  former 
devise ;  and  the  error  was  not  considered  sufficient  to 
vitiate  the  codicil.  In  Gordon  v.  Gordon  (d)  a  bequest 
to  a  natural  child  was  sustained,  where  the  testator  in 
his  will  expressed  his  "  belief"  that  the  child  was  his ; 
and  the  validity  was  held  not  to  depend  on  the  fact  of  its  ^ 
being  really  his  child,  because  he  chose  to  assume  it,  and 
to  act  upon  that  assumption ;  but  Lord  Eldon  C.  there 
admits  that  the  failure  of  a  reason,  assigned  positively, 
would  have  destroyed  the  legacy.  Where  a  testator 
made  a  fresh  will  on  the  supposition  that  a  former  one 
was  lost,  and  the  old  one  was  afterwards  found,  the 
Prerogative  Court  held  the  second  to  be  no  revocation 
of  the  first :  In  the  Goods  of  Bichard  Moresby  (e), 

Jervis,  contra.  The  devise  in  the  codicil  is  abso- 
lute ;  and  it  matters  not  whether  the  alleged  ground  of 

(a)  3  Ves.  327. 

(6)  The  citation  stands  thus  in  Cooky.  Oakley,  1  P.  Will.  302.;  but  it 
is  not  in  the  language  of  Cicero,  who  does  not  state  the  result.   The  same 
case,  with  the  decision  in  favour  of  the  son,  is  alluded  to  by  Valerius 
Maximus,  lib.  vii.  c.  7.  s.  1.    See  a  decision  similar  to  that  in  the  text, 
,  cited  from  Paulus,  in  Dig.  xxviii.  tit.  v.  c.  92. 

(c)SAtk.551.  id)  1  Meriv.  141. 

(e)  1  Hagg.  Ec.  Rep.  378. 

R  3  the 
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1839.  the  alteration  be  true  or  not.  In  Attorney  General  \, 
^  Lloyd  {a)  Lord  Hardmcke  says,  "  It  is  a  very  nice  thing 

Evans       to  Say,  that  because  the  reason  a  man  gives  for  his 

against 

Evans.  devise  is  false,  therefore  his  devise  shall  fail."  Suppose 
the  devise  had  been  to  the  testator's  "  son,"  or  to  his 
"  chaste  wife,"  there  would  have  been  no  pretence  for  im- 
pugning its  validity  by  disputing  the  paternity  in  the  one 
case,  or  the  chastity  in  the  other.  Kennell  v.  Abbott  [b) 
shews  this.  The  decision  in  that  case  was  founded  on 
the  fraud  of  the  legatee  in  representing  himself  to  be 
single  when  he  married  the  testatrix,  and  thereby  ob- 
taining a  legacy  as  her  husband.  That  is  the  doctrine 
of  the  Digest,  xxxv.  tit.  1.  c.  72.  s.  6.  (c).  In  order 
to  avoid  the  codicil,  the  error  should  have  originated  in 
a  deceit  practised  on  the  testator :  1  Po*well  on  Devises, 
p.  525.  If  the  recital  had  been  wholly  omitted,  then  the 
codicil,  however  inconsistent  with  the  will,  would  have 
been  unquestionably  good ;  and  it  would  have  been  of  no 
avail  to  shew,  by  extrinsic  evidence,  that  the  codicil  was, 
in  fact,  founded  on  misapprehension.  The  cases  cited 
on  the  other  side  are  all  on  legacies  of  personal  property ; 
and,  though  there  is  perhaps  no  sound  distinction 
between  wills  of  land  and  of  personalty,  yet  the  eccle- 
siastical courts  take  more  liberties  in  dealing  with  wills 
than  the  courts  of  law.  They  are,  for  the  most  part, 
cases  in  which  a  legacy  was  merely  revoked  without  any 
substitution  of  another  object  in  place  of  the  first.  Camp- 
hell  V.  French  [d)  was  a  case  of  this  kind.  There  the 
revocation  was  indeed  idle,  if  the  legatees  were  really 
dead.    {Patteson  J.  Where  there  is  a  residuary  legatee, 

(a)  3  Ath.  551.  (b)  4  Ves.  802.    See  p.  809. 

(c)  See  also  Cod.  vi.  tit.  24.  c.  4.  (d)  3  Ves.  322, 

ther^ 
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there  is,  in  fact,  a  substitution.]  The  question  is  one 
of  intention.  Here  the  testatrix  let  the  codicil  stand  for 
two  years  after  the  real  circumstances  of  the  case  had 
come  to  her  knowledge.  She  died  therefore  with  a 
full  knowledge  of  both  law  and  fact,  and  without  altering 
either  the  codicil  or  the  recital.  She  has,  therefore, 
made  an  absolute  devise  to  Henri/,  and  must  be  taken  to 
have  continued  of  the  same  mind  at  the  time  of  her 
death,  when  she  laboured  under  no  misapprehension. 

R,  V,  Richards,  in  reply.  If  the  codicil  was  bad 
when  made,  it  cannot  afterwards  become  a  good  one. 
The  attempt  to  look  at  the  mind  of  the  party  at  the  time 
of  death,  and  not  at  the  making  of  the  will,  was  dis- 
allowed in  Marston  v.  Roe  dem.  Fox  {a).  If  it  were 
otherwise,  at  what  precise  period  of  time,  during  the 
two  years,  did  the  codicil  become  a  good  one  ?  There 
must  be  republication,  after  full  information,  in  order  to 
set  it  up.  Fraud  was  not  the  ground  of  the  decision  in 
Campbell  v.  French  (b),  but  the  erroneous  recital.  As 
to  the  supposed  case  of  a  legacy  to  a  man's  "  son,"  eo 
nomine,  it  would  not  take  effect  unless  he  were  the  son, 
or  had  the  reputation  of  being  so.  The  only  question, 
in  such  cases,  would  be,  whether  the  person  were  suf- 
ficiently described,  and  the  exact  truth  of  the  descrip- 
tion would  be  of  secondary  importance.  The  cases  of 
Campbell  v.  French  (b),  and  In  the  Goods  of  Moresby  (c), 
are  unanswered,  and  no  authority  has  been  produced 
against  them.  [Lord  Denman  C.  J.  In  The  Lord 
Cheynei/s  Case  {d)  there  is  a  remark  apparently  at 
variance  with  the  doctrine  which  you  support.    "  If 

(a)  8  A.  ,^  E.  14.  {b)  3  Ves. 

(c)  1  Hag§,  Ec.  Bep.  378.  {d)  5  Rep.  68  b. 

R  4*  a  man 


1839. 


Doe  dem. 
Evans 
against 
Evans. 
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1839.      a  man  has  two  sons  both  baptised  by  the  name  of  Joli% 
7"      and  conceiving  that  the  elder  (who  had  been  lonff 

DoEdeni.  .  . 

,  Evans      absent)  is  dead,  devises  his  land  by  his  will  in  writing  to 

against 

Evans.      his  son  Joliu  generally,  and  in  truth  the  elder  is  living ; 

in  this  case  the  younger  son  may  in  pleading  or  in 
evidence  allege  the  devise  to  him ;  and  if  it  be  denied, 
he  may  produce  witnesses  to  prove  his  father's  intent, 
that  he  thought  the  other  to  be  dead"  («).  This  seems 
to  assume  that  the  will,  though  made  under  error, 
would  nevertheless  stand.  Patteson  J.  It  does  not 
follow  that  the  father  would  not  have  preferred  the 
younger  son,  even  if  he  had  known  that  both  were 
alive.] 

Lord  Denman  C.  J.  The  authorities  cited  on  the 
part  of  the  plaintiff  shew  that  such  a  revocation  as  this 
is  a  conditional  one.  It  is  clear,  on  the  face  of  the  co- 
dicil, that  the  testatrix  had  no  intention  to  interfere 
with  her  former  disposition  by  the  will.  No  intention  to 
revoke  it  can  be  inferred.  The  doctrine  in  The  Lord 
Clieyneifs  Case  (b)  is  distinguishable  ;  for  we  have  there 
no  revocation  of  a  former  will,  nor  any  proof  of  what  the 
testator  would  have  done  if  he  had  known  of  his  mistake. 

LiTTLEDALE  J.  There  is  evidently  no  intention  to 
leave  the  property  away  from  the  family  of  Lewis,  The 

(a)  The  report  goes  on  thus :  "  no  inconvenience  can  rise  if  an  aver- 
ment in  such  case  be  taken  in  case  of  a  devise  by  will,  for  he  who  sees 
such  will,  whereby  land  is  devised  to  his  son  John,  cannot  be  deceived  by 
any  secret  invisible  averment :  for  when  he  sees  the  devise  to  his  son 
John,  he  ought  at  his  peril  to  enquire  which  John  the  testator  intended, 
which  may  easily  be  known  by  him  who  wrote  the  will,  and  others  who 
were  privy  to  his  intent." 

(6)  5  Rep.  68  b. 

daughter 
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daughter  was  a  posthumous  child,  and  was  probably  1839. 
unknown  to  the  testatrix  on  that  account.    The  codicil      '  ' 

Doe  dem. 

was  intended  to  take  effect  only  on  failure  of  the  original  Evans 

agaimt 

devise ;  and  I  am  therefore  of  opinion,  under  the  cir-  Evans. 
cumstances,  that  nothing  passed  by  it,  unless  it  may 
possibly  hereafter  have  the  effect  of  giving  the  property 
to  Henri/  upon  the  failure  of  the  original  devise.  As  to 
her  becoming  acquainted  with  the  fact  after  the  codicil 
was  made,  this  alone  cannot  set  it  up;  otherwise  it  might 
be  established  by  shewing  that  she  lived  only  one  day 
after  she  knew  of  the  daughter's  existence. 

Patteson  J.  The  meaning  of  the  party  at  the  time 
of  making  the  codicil  is  alone  to  be  looked  at.  At  that 
time  she  knew  nothing  of  the  birth  of  a  daughter ;  she 
therefore  states  that  Lewis  had  since  departed  this  life 
without  leaving  any  issue,"  that  is,  any  issue  now  living. 
We  must  read  this  as  if  it  had  been,  in  terms,  a  devise 
to  Hewy,  provided  Lewis  and  his  issue  are  really  dead. 
If  it  had  been  so  expressed,  the  subsequent  information 
would  clearly  have  made  no  difference.  To  give  such 
an  effect  to  a  subsequent  knowledge  of  the  circumstances 
would  be  making  a  new  codicil  for  the  testatrix.  All 
that  Lord  Hardwicke  appears  to  mean  in  Attorney 
Generals.  Lloyd  (a)  is,  that  a  man  shall  not  die  intestate 
merely  because  he  gives  a  false  reason  for  his  bequest. 
This  is  not  a  dying  intestate,  but  a  restoration  of  the 
original  will. 

Williams  J.  This  is  admitted  to  he  a  question  of 
intention.    Now  the  codicil  evidently  does  not  proceed 

(a)  3  At]c.  551.  ' 

on 


236 


CASES  IN  TRINITY  TERM 


1839.  on  any  change  of  mind  in  regard  to  the  original  devisee. 
^    7"      It  only  substitutes  one  devise  for  another,  on  the  sup- 

DoE  dem.  ^ 

Evans      position  that  the  first  cannot  take  effect.    The  condition 

against 

Evans.  of  revocation  fails,  because  it  appears  that  the  party, 
who  was  always  intended  to  be  benefited,  is  capable  of 
receiving  the  benefit  intended.  * 

Judgment  for  the  plaintiff. 


Tuesday, 
May  28th. 


Wilson  against  Hoare  and  Eleven  Others. 


By  a  decree  in     A  SSUMPSIT  by  the  Lord  of  the  Manor  of  Hamp- 

Chancery,  to       JlX.  _  . 

which  the  loi-d 
of  the  manor 
was  a  party,  it 
was  ordered 
that,  whenever 
the  trustees  of 
a  certain  pa- 
rochial charity, 
consisting  of 
copyhold  of  in- 
heritance, 
should  be  re- 
duced to  five, 
the  lord  should, 
with  the  ap- 
probation of  a 
Master,  name 
nine  others,  be- 
ing copyholders 
and  inhabitants 
of  the  parish ; 
that  a  surrender 
of  the  lands 
should  then  be 
made,  and  the 
fourteen  be  ad- 
mitted, paying 
a  reasonable 

fine.  The  trust  became  vacant  by  the  death  of  ten,  and  resignation  of  two,  of  the  trustees 
so  appointed ;  and  fourteen  new  ones  were  thereupon  duly  appointed  and  admitted.  Held, 
(there  being  no  special  custom  as  to  fines  on  such  admittance]  that  a  fine,  made  up  of  the 
sum  of  a  geometrical  series  of  nine  terms,  whose  first  term  was  the  double  value  and  com- 
mon ratio  J,  with  a  deduction  on  account  of  the  right  to  a  renewal  fine  recurring  on  the 
failure  of  any  nine  lives  out  of  fourteen,  instead  of  nine  absolutely,  was  reasonable. 

Held,  also,  that  the  lord  was  not  bound  to  make  a  further  deduction  by  reason  of  his 
privilege  of  naming  the  lives,  or  of  the  mature  ages  of  the  trustees. 

The  reasonableness  of  such  a  fine,  where  the  value  of  the  land,  and  the  amount  of  de- 
duction, are  undisputed,  is  not  a  question  for  the  jury. 

approbation 


steady  to  recover  the  sum  of  3900Z.  for  reasonable 
fines  due  from  defendants  to  plaintiff  on  their  admission 
into  certain  customary  tenements  of  the  said  manor,  to 
hold  to  them,  their  heirs,  and  assigns,  according  to  the 
custom.  Money  had  and  received,  and  account  stated. 
Plea,  the  general  issue. 

The  cause  was  tried  at  the  Middlesex  sittings  after 
Trinity  term,  1837,  before  Lord  Denman  C.  J.,  when 
it  appeared  that  the  defendants  were  trustees  of  a 
parochial  charity,  called  the  Welh  charity,  founded  in 
1698,  and  established  by  a  decree  of  the  Court  of 
Chancery  in  1729,  to  which  the  then  lord  of  the  manor 
and  trustees  were  parties.  By  that  decree,  it  was 
ordered  that,  whenever  thereafter  the  number  of  trus- 
tees should  be  reduced  to  five,  the  lord  should,  with  the 
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approbation  of  the  master,  nominate  nine  others,  being  1839. 

copyhold  tenants  of  the  manor,  and  inhabitants  of  the 

parish  of  Hampstead^  to  be  added  to  the  five,  and  a  new  against 

*  ^  HOARE. 

surrender  of  the  charity  lands  should  be  made  to  their 
use  on  the  same  trusts ;  and  that  the  lord  should  admit 
them,  paying  a  reasonable  fine  [a]. 

In  July  1826,  upon  the  death  of  twelve,  and  resign- 
ation of  two,  of  the  trustees  (^),  the  whole  number  of 
fourteen,  including  defendants,  were  admitted  to  the 
charity  lands,  being  copyhold  of  inheritance;  and  the  fine 
was  eventually  assessed  at  3900/.  Two  of  the  trustees 
had  since  died.  The  annual  value  was  admitted  to  be 
1000/.;  and  the  plaintiff's  calculation  of  the  fine  was 
founded  on  the  rule  laid  down  in  Wilson  v.  Hoare  (c), 
with  a  further  deduction  in  consequence  of  the  renewal 
being  on  the  failure  of  nine  lives  out  of  fourteen,  and  not 
of  nine  lives  absolutely.  The  amount  so  deducted  was, 
in  fact,  a  larger  one  than  the  calculation  of  the  plaintiff's 
witnesses,  at  the  trial,  required  to  be  made.  It  was 
proved  that  the  fines  taken  on  admittances  within  the 
manor  were  arbitrary ;  and  some  evidence  was  adduced 
of  a  special  custom  to  assess  the  fine,  in  the  case  of  joint 
admittances,  on  the  above  principle ;  but  the  plaintiff's 
counsel  contended  that,  independently  of  such  evidence, 
the  reasonableness  of  the  fine  was  matter  of  law,  and 
that,  the  value  being  admitted,  it  followed,  as  a  conse- 
quence of  law,  that  he  was  entitled  to  the  sum  assessed. 
On  the  part  of  the  defendant  it  was  contended  that  the 
rule,  as  laid  down  in  Wilson  v.  Hoare  (c),  was  inap- 
plicable to  a  case  like  the  present ;  that  the  deduction, 

(a)  A  fuller  statement  of  the  foundation  and  decree  will  be  found  in 
Wilson  V.  Koare^  2  jB.  ^  Ad.  350, 

(6)  The  statement  made  by  the  Court  in  2  -B.  <^  Ad,  350.,  as  to  the  man- 
ner in  which  the  vacancies  had  occurred,  was  admitted  to  be  incorrect. 

(c)  2  ^.  ^  Ad,  350. 

in 
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1839.  in  respect  of  the  expired  lives  being  nine  out  of  fourteen, 
was  not  enough ;  and  that  a  further  deduction  should  be 

Wilson  ^  ° 

against  made  in  respect  of  the  power  of  the  lord  to  select  those 
lives,  and  of  the  mature  age  of  the  parties,  who  would 
probably  be  selected  as  trustees  of  such  a  charity ;  that 
the  value  of  the  particular  lives  actually  admitted  should 
be  taken  into  consideration  ;  and  that  the  reasonableness, 
generally,  was  a  question  for  the  jury.  His  Lordship 
admitted  evidence  of  the  unreasonableness  of  the  fine  on 
the  above  grounds.  The  jury  found  that  the  lord  was 
entitled  to  an  arbitrary  fine ;  that  there  was  no  special 
custom  applicable  to  the  case  of  joint  tenants,  or  to  the 
case  of  parties  re-admitted  upon  a  surrender ;  and  that 
the  fine  assessed  was  unreasonable.  A  verdict  was 
thereupon  entered  for  the  defendants,  with  leave  to  move 
to  enter  it  for  the  plaintiff. 

In  the  following  term  Z).  Pollock  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff,  and  for  a  new  trial 
on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  evidence.    In  last  Easter  term  (a), 

Sir  JoJin  Campbell,  Attorney-  General,  R.  V,  JRicJiards, 
and  Carey,  shewed  cause,  and  contended  that,  the 
evidence  of  custom  having  failed,  the  only  question  was 
as  to  the  reasonableness  of  the  fine ;  and  that  this  was  a 
question  for  the  jury,  who  might  find  what  was  reason- 
able under  the  particular  circumstances  of  the  case : 
Jackman  v.  Hoddesdon  (b).  That  the  principle  of  cal- 
culation, as  laid  down  in  Wilson  v.  Hoare  (c),  was  inap- 
plicable, and  would  lead  to  injustice,  especially  where 
the  lord  had  the  choice  of  the  lives,  and  the  range  of 

(a)  May  1st,  1839,  before  Lord  Denman  C.  J.,  LiUlsdale,  Patteson, 
and  Coleridge  Js. 

(b)  Cro.Eliz.351  (c)  2  B.  c^^  Ad.  350. 

selection 
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selection  was  limited  to  a  certain  class  of  persons.  In  1839. 
order  to  shew  this,  thev  repeated  the  aro-uments  used  on  ' 

Wilson 

this  head  upon  the  discussion  of  that  case,  and  relied  against 

HOAUE. 

upon  certain  calculations  which  had  been  submitted  to 
the  jury  on  behalf  of  the  defendants,  and  which  were 
founded  on  the  number  and  ages  of  the  trustees  ad- 
mitted, and  the  terms  of  the  decree.  They  con- 
tended that,  although  the  plaintiff,  at  the  trial  of  the 
cause,  disclaimed  a  right  to  take  any  fine  in  respect  of 
any  surviving  trustees  who  should  surrender  for  the 
mere  purpose  of  being  admitted  with  the  new  ones,  yet, 
as  any  customary  exemption,  in  such  a  case,  was  nega- 
tived by  the  jury,  the  disclaimer  was  voluntary  and 
purely  gratuitous,  and,  not  being  founded  on  any  custom 
or  general  principle  of  law,  would  neither  bind  himself 
nor  his  heirs  or  assigns,  so  as  to  prevent  him  or  them, 
on  any  future  occasion,  from  claiming  in  respect  of  every 
one  of  the  trustees  admitted.  That,  although  the  Court 
of  Exchequer  Chamber,  upon  a  bill  of  exceptions  in 
this  case  («),  had  awarded  a  venire  de  novo  solely  on  the 
ground  that  the  deduction  had  not  been  made,  which 
the  plaintiff  had  now  allowed,  it  did  not  follow  that  it 
was  the  only  deduction  requisite,  or  that  there  was  no 
other  objection  to  the  former  assessment. 

On  the  principle  of  assessment  in  the  case  of  joint 
tenants,  they  cited  the  following  cases :  Roe  dem.  Ash- 
ton  V.  Hutton  (b),  Holt  C.  J.  in  Fisher  v.  TVigg  (c). 
Earl  of  Bath  v.  Ahney[d\  Attree  v.  Scutt  (^),  Garland 
V.  JeJcyll  (g),  The  Dean  and  Chapter  of  My  v.  Calde" 
cot  (7z),  Hex  V.  The  Lord  of  the  Manor  of  Bonsall  (/), 

(a)  ^QQpost,  the  report  at  the  end  of  this  case.  (b)  2  Wils.  162. 
(c)  1  Ld.  Ray,  631.  [d)  1  Burr.  206. 

[e)  6  East,  484.    See  Bolloway  v.  Berkeley,  6  B.  ^  C.  2. 
(g)  2  Bing,  298.  (/i)  8  Bing.  439. 

(i)  3^.  ^C.  173. 

Phypers 
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18S9.  Phypers  v.  Eburn  (a).  They  also  referred  to  Kitch  on 
^^1^  Courts^  122.  a.  (ed.  1613,)  cited  in  Com»  Dig,  Copy- 
against       Jiold  (Hi.),  and  Wharton  v.  King  {b), 

HoARE. 

D,  Pollock  and  John  Scriven,  contra,  admitted  that  the 
plaintiff  must  fail  unless  he  could  recover  the  whole  fine 
demanded,  but  contended  that,  as  the  courts  had  taken 
upon  themselves  to  say  that  two  years'  yalue  was  a  rea- 
sonable fine  for  the  admittance  of  one  tenant,  the  ques- 
tion of  reasonableness  was  no  longer  one  of  fact  but  of 
law.  That  the  decision  of  the  Exchequer  Chamber,  if 
a  right  one,  had,  for  the  first  time,  introduced  the  ques- 
tion of  the  value  of  life  into  the  calculation.  [Lord 
Denman  C.  J.  The  question  of  reasonableness  can 
hardly  be  withdrawn  from  the  jury,  if  a  deduction  is  to 
be  made  on  that  account.  The  testimony  of  actuaries 
must  be  submitted  to  them,  in  order  to  ascertain  the 
amount  of  deduction.]  The  jury  must  find  agreeably  to 
the  direction  of  the  Judge.  The  fine  was  properly  as- 
sessed on  the  principle  laid  down  by  this  Court ;  and, 
though  the  deduction  required  by  the  Judges  in  the 
Exchequer  Chamber  was  questionable  in  principle, 
the  plaintiff  was  content  to  submit  to  it;  but  the 
other  deductions  claimed  were  inadmissible.  That  the 
lives  were  indeed  named  by  the  lord  ;  but  his  nomination 
I  was  subject  to  the  control  of  Chancery  by  the  terms  of 

the  decree  ;  and  the  value  of  the  lives  ought  not  to 
be  considered  beyond  the  extent  sanctioned  by  the 
Court  of  Exchequer  Chamber.  That,  although  the 
present  fine  was  large  in  consequence  of  the  failure  or 
resignation  of  all  the  trustees,  so  that  the  whole  double 
value,  viz.  2000/.,  could  be  taken  for  the  first  life,  1000/. 
for  the  second,  and  so  on,  instances  of  this  kind  could 

(a)  3  iVew  CVtr  250,  {h)  Q  Anstr.  652, 

never 
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never  occur  if  the  number  was  duly  filled  up  as  soon  as 
it  was  reduced  to  five ;  and  that,  when  the  lord  had  to 
name  and  admit  the  next  nine  trustees,  the  fine  could 
hardly  exceed  120Z.,  unless  the  property  was  much  im- 
proved (a).  That,  in  fact,  it  was  a  hardship  on  the  lord 
that,  if  the  charity  was  properly  managed,  he  never  could 
take  a  full  fine,  but  only  a  reversionary  one,  deducting 
the  fines  in  respect  of  the  surviving  trustees. 

Ctir,  adv,  mlt. 

On  this  day  the  judgment  of  the  Court  was  delivered  by 
Lord  Denman  C.  J.  This  long  pending  case  has  at 
length  found  its  termination.  It  was  an  action  for  a 
fine  of  3900^.,  due  to  the  lord  of  the  manor  of  Hamp- 
stead,  in  respect  of  the  admission  of  fourteen  persons, 
joint  trustees  of  a  charity,  to  a  copyhold  estate  within 
the  manor. 


(a)  The  fine  was  thus  calculated  : 

£ 

s 

d. 

1st  Life 

-  2000 

0 

0 

2d  Ditto 

-  1000 

0 

0 

3d  Ditto 

-  500 

0 

0 

4th  Ditto 

250 

0 

0 

5th  Ditto 

-  125 

0 

0 

6th  Ditto 

62 

10 

0 

7th  Ditto 

31 

5 

0 

8th  Ditto 

15 

12 

6 

9th  Ditto 

7 

16 

3 

10th  Ditto 

3 

18 

1 

11th  Ditto 

1 

19 

0 

12th  Ditto 

0 

19 

6 

13th  Ditto 

0 

9 

9 

14th  Ditto 

0 

4 

10 

The  fine,  claimed  by  the  plaintiff 

in  the  present  case, 

consisted  of  the 

sum  of  the  first  nine  terms  of  the  above  series.  He  stopped  at  the  ninth, 
because,  after  the  failure  of  nine  lives,  he  would  be  entitled  to  a  renewal 
fine.  When  the  number  so  admitted  should  be  i-educed  to  five,  the 
plaintiff  professed  to  claim,  in  respect  of  the  nine  new  lives,  only  a  fine 
composed  of  all  the  above  sums  after  the  fifth  life,  viz.  1241.  14s.  lid., 
which  he  called  "  a  reversionary  fine."  But  the  court  rolls  did  not  ap- 
pear to  support  the  alleged  custom  in  this  respect. 

This 
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This  estate  was  granted  near  150  years  ago :  new  trus- 
tees are  directed,  under  a  decree  of  the  Court  of  Chancery 
of  a  date  not  much  later,  to  be  successively  appointed 
by  the  lord,  subject  to  the  approbation  of  a  Master  in 
Chancery;  and,  whenever  nine  should  have  dropped,  nine 
new  ones  were  to  be  in  like  manner  nominated  and  ap- 
proved to  complete  the  number. 

It  happened  that  all  the  fourteen  were  removed  by 
death  or  resignation,  and  the  whole  number  of  fourteen 
was  admitted. 

The  lord  claimed  a  fine  of  upwards  of  5000/.,  cal- 
culated on  the  principle  of  two  years*  value  for  the  first 
life,  one  year's  value  for  the  second,  one  third  of  the 
same  amount  for  the  third,  and  so  downwards.  My 
brother  Parke  tried  the  cause,  and,  thinking  the  fine  so 
calculated  unreasonable,  directed  a  nonsuit.  Lord  Ten- 
derden  and  the  Court  agreed  in  his  opinion ;  but,  being 
much  pressed,  and  (as  they  certainly  understood)  by 
both  parties,  to  lay  down  a  rule  for  making  the  calcu- 
lation, they  took  time  for  consideration,  and  then  pro- 
nounced the  rule.  It  was  this :  that  the  fine  on  the 
first  life  should  be  2000/.,  double  the  admitted  yearly 
value  of  1000/.;  that  on  the  second,  the  half  of  that 
sum,  or  the  single  yearly  value;  that  on  the  third,  the 
half  of  that  last  amount,  or  500/. ;  thus  always  halving 
the  last  addition  to  the  fine  in  a  descending  series. 

This  was  on  the  ordinary  principle  that  an  arbitrary 
fine  means  a  reasonable  fine,  and  that  such  is  the  cor- 
rect legal  method  of  estimating  a  reasonable  fine. 

A  second  action  having  been  brought  for  this  amount 
of  fine,  my  brother  Pattesoriy  on  the  trial  (a),  laid  down 

(a)  Sittings  after  Hilary  term,  1833.  A  short  report  of  that  trial  will 
be  found  in  1  Scriven  on  Copyhold,  pp.  393,  394.  (3d  ed.). 

this 
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this  rule,  and  directed  a  verdict  accordingly.  But  the  1839. 
defendants  were  still  dissatisfied,  and  took  the  case  by 

Wilson 

bill  of  exceptions  to  the  Exchequer  Chamber  (a),  on  against 

HOARE. 

the  ground  that  the  learned  Judge  had  refused  to  direct 
the  jury  that  the  fine  ought  to  be  reduced  by  the  con- 
sideration that  the  renewal  was  to  be,  not  on  the  drop- 
ping of  nine  specified  lives,  but  on  the  dropping  of  nine 
out  of  fourteen  specified  lives,  and  would  therefore  occur 
sooner.  There  was  but  little  discussion  :  but  C.  J.  Tin- 
dal  and  Lord  Lyndhurst  both  expressed  an  opinion  that 
a  reduction  ought  to  have  been  made  on  the  ground 
suggested ;  and  the  plaintiff  appears  to  have  acquiesced 
in  it,  and  to  have  left  the  Court  persuaded  that  he  had 
its  authority  for  claiming  the  fine  so  estimated,  as  in 
2  B,  Ad.  350.,  and  so  reduced,  as  reasonable  in  point 
of  law. 

A  venire  de  novo  was  then  awarded,  and  the  case 
came  before  me  at  Nisi  Prius  {h).  Very  different  reports 
were  brought  from  the  opposite  sides  of  what  had  oc- 
curred in  the  Court  of  Error:  a  new  difficulty  was 
started  by  the  defendant,  who  recovered  a  verdict  for 
want  of  the  plaintiff's  shewing  himself  to  be  thus  entitled 
under  any  custom  of  the  manor,  and  because  the  jury 
found  the  fine  to  be  unreasonable.  The  Court,  how- 
ever, thought  that  the  case  did  not  turn  upon  the 
custom,  and  that  the  question,  as  to  the  reasonableness 
of  the  fine,  was  not  forjhe  jury;  and  a  new  trial  was 
granted. 

On  this  fourth  tri^l  Mr,  Pollock  rested  the  plaintiff's 
case  on  the  law  as  propounded  by  my  Brother  Par/ce 
and  this  Court  in  the  first  instance,  as  qualified  by  what 


'  (a)  See  note  at  the  end  of  this  case.       (6)  Fehrumy  16th,  1835. 
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1839.      was  afterwards  introduced  into  it  in  the  Exchequer 
Chamber. 

Wilson 

against  He  ffave  some  evidence  of  a  custom,  where  a  second 

life  was  added,  to  exact  half  the  fine  that  had  been  paid 
on  the  first ;  but  the  instances  were  not  numerous :  they 
proved  but  little  as  to  any  number  of  tenants  admitted 
at  once,  and,  on  the  whole,  laid  so  slender  a  foundation 
for  a  custom,  that  we  can  by  no  means  condemn  the 
verdict  finding  that  there  was  no  proof  of  such  custom. 
The  plaintiff,  however,  proceeded  to  prove  what  deduc- 
tion ought  to  be  made  in  respect  to  the  renewal  being 
on  the  dropping  of  nine  lives  out  of  fourteen,  and  not  oF 
nine  specified  lives ;  and,  having  established  his  point  by 
undisputed  evidence,  claimed  the  verdict  for  a  fine  of 
somewhat  lower  amount  as  a  necessary  consequence  of 
law. 

The  defendant  was  allowed  to  give  evidence,  subject 
to  what  the  Court  should  decide  on  its  applicability, 
that  that  fine  would  be  in  fact  unreasonable,  from  the 
lord*s  privilege  of  naming  the  lives,  and  the  probability 
that,  for  that  reason,  and  on  account  of  the  necessity  of 
charity  trustees  being  persons  of  mature  age,  the  lives 
v/ould  fall  more  frequently  than  if  they  had  been  nomi- 
nated by  the  grantees.  This  issue  of  fact  the  jury  also 
found  for  the  defendants  ;  but  the  plaintiff  contended  that 
it  was  immaterial,  and  had  leave  to  move  that  a  verdict 
should  be  entered  in  his  favour. 

We  are  of  opinion  that  this  must  now  be  done.  The 
original  grant  by  the  lord  must  be  considered  as  if  it 
had  been  made  and  accepted  by  the  trustees  on  the 
terms  afterwards  prescribed  by  the  decree  in  Chancery, 
Whenever  they  applied  for  a  renewal,  they  would  have 
to  pay  an  arbitrary,  that  is  a  reasonable,  fine.  We 

agree 
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agree  with  the  decision  of  this  Court  that  a  reasonable 
fine  is  to  be  calculated  on  the  number  of  lives  by  begin- 
ning with  two  years'  improved  value,  and  halving  it,  and 
then  halving  the  half  of  it,  and  so  on,  in  a  geometrical 
series,  by  which  means  the  fine  can  never  equal  four 
years'  improved  value. 

Whether  we  agree  or  not  with  the  Exchequer  Cham- 
ber, that  the  reduction  adopted  by  that  Court  ought  to 
be  made,  is  immaterial  for  the  present  purpose,  since 
the  plaintiff  is  contented  to  reduce  it  on  that  principle. 

Rule  absolute  to  enter  verdict  for  the 
plaintiff  for  3900/.  (fl). 


1839. 

Wilson 

against 

HoAKE. 


(a)  See  Sheppard  v.  Woodford^  5  M,  ^  W.  608. 


HoARE  and  Thirteen  Others  against  Wilson. 


The  following  is  a  note  of  the  proceedings  on  the  bill  of  exceptions,  Where  the  lord 

argued  in  error  in  the  Exchequer  Chamber  (22d  April  1834),  before  ^gg^^^j^/"" 

Tindal  C.  J.,  Lord  Lyndhurst  C.  B.,  Parhe  and  Gaselee  Js.,  Vaughan  nmits  to'jicopy- 

and  JBolland  Bs. ,  Alderson  J.  and  Williams  B  .  hold  of  in- 

The  bill  stated  that  an  action  had  been  brought  by  Wilson  against  Hoare  heritance,  with 

a  power  m 

and  thirteen  others,  for  a  fine  of  3985/.  10s.,  assessed  on  the  admittance  himself  to 

of  defendants  to  a  copyhold  in  fee,  and  that  issue  was  joined  on  a  plea  of  nominate  nine 

non  assumpsit,  which  came  on  to  be  tried  before  Fatteson  J.,  in  the  ^^^^'"^  ^\\h. 

the  approbation 

absence  of  Lord  Denman  C.  J.     That  plaintiff  then  proved  that  the  of  a  Master  in 

tenements  were  parcel  of  the  manor,  whereof  plaintiff  was  the  lord.  Chancery, 

That,  in  1698,  the  then  lord,  with  consent  of  the  homage  and  of  mere  T^^^u^^l^?™" 

'  '  '  ber  should  be 

grace  and  favour,  granted  six  acres  of  heath  (being  the  property  now  reduced  to  five, 

called  the  Wells  Charity  estate),  to  hold  to  them,  their  heirs  and  assigns,  and  thereupon 

at  the  will  &c.,  by  the  yearly  rent  of  55.,  and  the  services  due  and  accus-   *^  ^ 

'   J       J      J  sonable  fine  on 

toraed,  in  trust  for  the  poor  of  the  parish  of  Hamptsead.    It  then  stated  such  fresh  ad- 

the  admittance  of  defendants,  and  assessment  and  demand  of  the  above  mission  of  the 
fine,  and  that  the  annual  value  of  the  tenement  was  1000/.  after  deducting  tenants -"^^ 
quit  rents.    It  shewed  that  there  had  been,  on  an  average,  an  admittance  Held,  by  the 
to  the  above  tenements  (besides  admittances  to  additional  parcels  of  land).   Court  of  Ex- 
every  211  years  since  1698,  and  that  the  following  were  the  fines  then  ber ^that  the 
paid.  principle  of 

assessment  laid 

down  in  Wilson  v.  Hoare  (2JB.  &fAd.  S50.)  was  inapplicable,  and  that  a  deduction  should 
be  made  on  account  of  the  right  to  take  a  new  fine  on  the  failure  of  nine  lives  out  of 
fourteen,  instead  of  nine  absolutely. 
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1839. 

Wilson 
against 

HOARE. 


150 
151 

450 
579 


In  1698.    Fourteen  trustees  admitted       -  -  -  Fine  £  30 

^  1730.    Tiiree  surviving  and  eleven  new  trustees  -  [••••] 

1743.    Tiiree  surviving  and  eleven  new,  on  the  death  of  ten 
and  resignation  of  one  -  _  - 

1 763.    Five  surviving  and  nine  new,  on  the  death  of  nine 

1783.    Two  surviving  and  twelve  new,  on  the  death  of 
eleven  and  resignation  of  one  -  -  - 

1801.  Four  surviving  and  ten  new,  on  the  death  of  ten  - 
The  bill  then  stated  the  ages  of  the  defendants  at  the  time  of  their  ad- 
missions, and  the  ages  of  the  two  retiring  trustees ;  and  that  no  building 
had  been  erected  since  1801.  That  defendants  then  gave  in  evidence  the 
decree^of  1729  (see  ante,  pp.  236,  237.),  and  proved,  by  an  actuary,  that, 
if  copyhold  premises  be  held  on  a  single  life  of  thirty  years,  the  interest  in 
it  would  last,  on  an  average,  twenty-eight  years  ;  that,  if  one  life,  aged 
thirty,  would  be  worth,  on  renewal,  2000/.,  then  two  lives  of  the  same  age 
would  be  worth  2430/. ;  and  three  such  lives,  2608/. ;  and  that  the  ad- 
dition of  any  further  number  could  not  exceed  3000/.  That,  if  2000/.  was 
a  reasonable  fine  on^  the  admission  of  one  life,  the  admission  of  fourteen, 
of  the  several  ages  of  the  defendants,  to  be  renewed  when  reduced  to  five, 
would  be  2111/.;  and  that  the  interest  in  fourteen  lives,  which  are  to  be 
surrendered  and  re-admitted  when  reduced  to  five,  is  not  so  valuable  as  the 
interest  in  nine  absolute  lives.  That  the  judge  then  declared  his  opinion 
to  the  jury,  that  the  fine  assessed  by  the  plaintiff  was  reasonable  and 
lawful,  and  that  the  evidence  did  not  differ  the  case  from  the  ordinary 
one  of  joint  tenants  admitted  for  their  own  lives.  That  defendants'  counsel 
excepted  to  such  opinion,  and  insisted  that  the  right  of  the  lord  to  put  in 
the  new  lives  did  make  an  essential  difference  with  respect  to  the  ages  of 
the  parties  put  in,  and  the  reasonableness  of  the  fine.  That  the  judge 
further  declared  his  opinion  to  the  jury,  that  it  did  not  affect  the  case  in 
point  of  law,  that  the  fourteen  trustees  were  admitted  for  the  lives  of  the 
nine  among  them  who  should  soonest  die,  and  not  for  nine  absolute  lives, 
and  directed  the  jury  to  find  for  the  plaintiff  accordingly.  Whereupon 
the  defendants*  counsel  insisted  that  the  rule  of  law,  which  allowed  more 
than  two  years'  improved  value  to  be  taken  on  the  admission  of  more  than 
one  tenant,  ought  not  to  be  extended  to  a  case  where  the  best  lives  were 
in  favour  of  the  lord,  and  the  lives,  on  which  the  fine  was  calculated, 
were  the  shortest  out  of  a  larger  number ;  and  that,  as  the  plaintiff  did 
not  bring  his  case  within  the  general  custom  of  copyholds,  and  neither 
alleged  nor  proved  any  special  custom  in  that  behalf,  the  judge  ought  not 
to  have  directed  the  jury  to  find  for  the  plaintiff,  but  for  the  defend- 
ants, &c. 


R.  V.  Hichards,  for  the  plaintiff  in  error,  was  stopped  by  the  Court. 


Scfvoen  Serjt.  contr^,  contended  that  the  fine  was  rightly  estimated  by 
taking  2000/.  for  the  first  life,  and  so  halving  successively  down  to  the 

ninth 
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ninth  life  inclusive.  Strictly,  the  fine  so  calculated  was  3992/.  3s.  9d. 
That  this  was  the  proper  way  where  fourteen  persons  were  admitted,  with 
the  prospect  of  renewal  on  the  failure  of  nine  lives.  That  the  rule  con- 
fining the  fine  to  the  double  value  did  not  apply  where  joint-tenants  are 
admitted,  or  where  other  circumstances  unfavourable  to  the  lord  intervened ; 
Jung  V.  Dillington  (1  Freem.  K.  B,  and  C.  P.  496.).  That  the  present  case 
was  one  of  great  hardship ;  for,  in  the  case  of  a  renewable  trust,  there  would 
be  no  fines  on  descent,  demise,  sale,  settlement,  mortgage,  &c. ;  and  a 
full  fine  could  never  be  taken,  if  the  trust  was  kept  filled.  That  this  was 
copyhold  of  inheritance,  and  not  for  lives,  which  was  an  important  dis- 
tinction. That  the  lord,  instead  of  reaping  advantage  from  the  failure  of 
all  the  tenants  as  in  other  cases,  was  here  bound  by  the  decree  to  renew 
the  trust,  and  was  thereby  deprived  of  valuable  casualties.  That  the 
original  grant  and  decree  reserved  to  him  his  "  reasonable  '*  fine,  and  all 
"  services  due  and  accustomed,"  and,  therefore,  was  not  intended  to 
prejudice  his  rights,  [i?.  V.  Hichards.  It  is  a  question  whether  any  fine 
can  be  taken  under  such  circumstances,  without  a  special  custom.] 

Upon  the  argument,  Tindal  C.  J.  and  Lord  Lyndhurst  C.  B.  intimated 
a  strong  opinion  that,  in  assessing  a  reasonable  fine,  some  deduction  should 
be  made  in  consideration  that  the  renewal  fine  would  be  due  on  the 
failure,  not  of  nine  lives  absolutely,  but  of  nine  of  the  worst  lives  out  of 
fourteen.  They  further  thought  that  the  lord  was  not  entitled  to  any  in- 
crease in  the  fine  by  reason  of  any  hardship  or  disadvantage  occasioned  by 
the  terms  of  the  decree  to  which  he  was  a  voluntary  party.  But  the 
Court  strongly  urged  the  parties  to  refer  the  amount  of  the  fine  to  a 
JMaster  in  Chancery. 

On  29th  May  following  (until  which  day  the  case  stood  over  for  the 
parties  to  agree),  Tindal  C.  J.  said,  —  We  decide  against  the  application 
of  the  rule  laid  down  by  the  Court  of  King's  Bench.  We  think  it  does 
not  apply  under  the  circumstances.  There  must  be  a  venire  de  novo. 
Lord  Lyndhurst.  It  is  a  very  plain  case. 

Venire  de  novo  awarded. 


1839. 


CASES  IN  TRINITY  TERM 


The  Queen  against  The  Lord  and  Steward  of 
the  Manor  of  Old  Hall. 

jyi^ANDAMUS,  tested  12th  June,  1st  Victoria,  to  the 
lord  and  steward  of  the  manor  of  Old  Hall,  in 
East  Bergholt,  in  Suffolk,  The  inducement  recited  that, 
at  a  court  duly  holden  for  the  said  manor,  before  the 
said  steward,  on  or  about  29th  May  1835,  a  certain 
plaint,  in  the  nature  of  a  writ  of  right  patent  at  common  • 
law,  according  to  the  custom  of  the  manor,  wherein 
Thomas  Blundell  was  the  demandant,  and  Nathaniel 
Templeman  and  Robert  Maitland  were  the  tenants,  was 
presented  to  the  steward  on  behalf  of  the  said  T.  B., 
then  and  still  claiming  to  be  entitled,  as  customary  heir 
of  Shadrach  Blundell,  deceased,  to  certain  copyhold 
property  in  East  Bergholt  in  the  said  county,  holden  of 
the  said  manor,  and  that  the  said  plaint  was  then  and 
there  received  by  the  steward,  and  duly  enrolled  in  the 

ceed  upon  the 

plaint;  and  the  mandamus  commanded  the  lord  and  the  steward  to  proceed  on  the  said 
plaint. 

Return,  that  at  the  court  of  August  the  tenant  objected  to  the  making  the  plaint,  as 
erroneous  and  irregular  on  two  grounds ;  whereupon  it  was  considered  and  ordered  by  the 
Court  that,  for  those  errors,  the  plaint  and  proceedings  should  be  set  aside,  reversed,  annulled, 
and  altogether  held  for  nothing ;  and  that  the  Court  would  take  no  further  cognizance 
thereof;  and  thereupon  the  plaint  and  proceedings  were  set  aside  &c. ;  that,  notwithstand- 
ing, a  court  was  holden,in  obedience  to  the  mandamus,  in  the  October  following  the  issuing  of 
the  mandamus,  whereat  the  tenant  contended  that,  for  the  former  objections  and  another,  the 
plaint  presented  in  May  was  erroneous  and  irregular ;  and,  upon  those  grounds,  and  because 
of  the  judgment  of  the  court  in  August,  he  prayed  that  the  plaint  might  be  held  for  nothing, 
and  that  the  court  would  take  no  further  cognizance  thereof ;  whereupon  it  appeared  to 
the  court  that  there  was  error  in  the  plaint  and  proceedings,  and  that  the  court  ought  not 
to  take  cognizance  or  proceed  thereon;  and  it  was  considered ;  and  adjudged  that  the 
plaint  and  proceedings  were  rightly  set  aside  at  the  court  of  August^  and  that  the  court 
ought  not  to  take  further  cognizance  thereof. 

Upon  objection  that  the  return  was  contradictory  and  repugnant,  as  shewing  that  the 
court  proceeded  in  October  upon  a  plaint  already  annulled,  and  that  there  was  no  judg- 
ment set  forth, 

Held,  that  the  return  was  good,  inasmuch  as  there  was  no  contradiction,  and  the  court 
appeared  to  have  adjudged ;  and  this  court,  upon  the  present  proceeding,  could  not  enquire 
whether  or  not  the  adjudication  was  erroneous  or  informal. 


Wednesday, 
May  29th. 


Mandamus  to 
the  lord  and 
steward  of  the 
manor  of  0. 
recited  that, 
at  a  manor 
court  holden 
before  the 
steward  in  May, 
a  plaint,  in  the 
nature  of  a  writ 
of  right,  accord- 
ing to  the  cus- 
tom &c.,  was 
presented  to  the 
steward,  re- 
ceived by  him, 
and  enrolled  in 
the  court  rolls : 
that,  at  a  court 
holden  in  Au- 
gust, the  de- 
mandant and 
tenant  ap- 
peared, but  that 
the  steward  re- 
fused to  pro- 


court 
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court  rolls  of  the  manor;  and  N,  T,  and  R.  M,,  the  1839. 
tenants  of  the  plaint,  were  thereupon  summoned  to 

,      ,  ,  ,  The  Qu£EN 

appear  at  the  then  next  general  customary  court  baron  against 
of  the  manor,  to  be  holden  on  5th  August  then  next,  to  of  the  M^nor  of 
answer  the  said  T.  B.  in  such  plaint,  according  to  the  Hall. 
custom  &c. ;  that,  at  the  general  customary  court  baron 
holden  for  the  said  manor  before  the  steward,  on  the  said 
5th  August  1835,  one  John  Fenory  Hume^  in  pursuance 
of  a  warrant  or  power  of  attorney,  duly  executed  by  the 
said  T,  B,  under  his  hand  and  seal,  duly  attested, 
authorising  the  said  J,  P.  H,  to  appear  for  the  said  T,  B, 
as  his  attorney  in  the  said  plaint,  theretofore  duly  entered 
on  the  rolls  of  the  manor,  then  and  there  appeared  on 
behalf  of  the  said  T.  B. ;  and  the  said  N,  T,  then  and 
there  appeared  by  W,  H,^  his  attorney  duly  authorised 
in  that  behalf ;  and  the  said  R.  M,  then  and  there  also 
appeared  in  his  proper  person ;  whereupon  the  steward, 
according  to  the  custom  &c.,  ought  immediately  to 
have  proceeded  upon  the  plaint ;  and  the  said  J,  P.  H., 
on  behalf  of  the  said  T.  B,,  then  and  there  demanded 
of  the  steward  to  proceed  thereon,  according  to  the 
custom  &c.,  but  that  the  steward  then  and  there  wholly 
refused  to  proceed  upon  the  plaint,  nor  had  at  any  time 
since  proceeded  therein,  although  application  had  often- 
times been  made  to  him,  on  behalf  of  the  said  T,  B.,  so 
to  do;  in  contempt  &c.    The  writ  then  commanded 
the  lord  and  steward,  and  each  of  them,  that  imme- 
diately after  the  receipt  of  the  writ  they  should  proceed 
upon  the  said  plaint  so  presented,  ^c,  on  the  said  29th 
Mai/  1835  as  aforesaid,  and  that  they  and  each  of  them 
should  do  every  act  necessary  to  be  done  by  them,  or 
either  of  them,  in  order  to  enable  the  said  T.  B,  to 

S  4  prosecute 
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18S9.      prosecute  the  said  plaint ;  or  that  they  should  shew 
cause  &c. 

The  Queen 

against         Retum  (dated  2d  Novemhen  1st  Victoria),  that,  at  the 

The  Lord  pi 

ofthe  Manor  of  court  holden  for  the  said  manor  on  5th  August  1835, 
Old  Hall.  ^^.^  mentioned,  and  on  the  appearance  thereat 

of  T.  B.y  N,  T,,  and  B,  M,  respectively,  as  in  the  writ 
mentioned,  N»  T,  and  J?.  M,  said  that,  in  the  making 
of  the  plaint  in  the  manner  in  the  writ  mentioned,  and 
in  the  proceedings  thereon,  there  was  an  error  and 
irregularity  in  this,  to  wit  that  T,  B,  should  have 
entered  the  plaint  in  person,  and  not  by  attorney ;  and 
that  there  was  also  an  error  and  irregularity  in  this,  to 
wit  that  there  was  no  warrant  of  attorney,  by  deed  or 
otherwise,  to  warrant  the  said  J.  P.  H,  to  be  attorney 
for  the  said  T,  B,  in  entering  the  plaint ;  and  the  said 
N.  T.  and  jK.  M,  thereupon  prayed  that  the  plaint  and 
proceedings  aforesaid,  for  the  errors  and  irregularities 
aforesaid,  and  other  errors  in  the  pleadings  aforesaid, 
might  ^be  set  aside,  reversed,  annulled,  and  held  alto- 
gether for  nothing ;  and  that  the  said  court  would  take 
no  further  cognizance  of  the  plaint.  Whereupon,  the 
matters  aforesaid  so  alleged  by  the  said  iV.  T.  and 
jf2.  M,  for  error  being  seen,  and  by  the  said  court 
understood,  and  deliberation  being  thereupon  had,  it 
appeared  to  the  court  that,  in  the  entering  of  the  plaint, 
and  in  the  proceedings  aforesaid,  there  was  manifest 
error;  therefore  it  was  considered  and  ordered  by  the 
court  there  that,  for  the  errors  aforesaid,  the  plaint  and 
proceedings  should  be  set  aside,  reversed,  annulled,  and 
altogether  held  for  nothing,  and  that  the  court  there 
*would  tahe  no  further  cognizance  of  the  plaint  and  pro- 
ceedings, &c. :  and  thereupon  accordingly  the  plaint 

and 
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and  proceedings  were  by  the  said  court  set  aside^  re-  1839. 
versed,  annidled,  and  altogether  held  for  nothing;  and  ^  

1  *^  The  Queen 

that,  notwithstanding  the  proceedings  had  on  the  plaint,  against 
and  the  said  order  and  judgment  of  the  court,  a  general  of  the  Manor  of 
customary  court  baron  of  the  lord  of  the  manor  was 
holden  in  and  for  the  same  manor,  before  the  said 
steward  of  the  manor,  in  obedience  to  the  writ  of  man- 
damus, on  24th  October  1838,  and  the  homage  sworn 
were  J.  K.  and  JR,  P.  and,  at  the  same  court,  on  that 
day,  came  the  said  T,  B.  by  his  said  alleged  attorney,  in 
the  said  writ  mentioned ;  and  thereupon  also  the  said 
N.  T,  came  by  his  attorney  in  the  said  writ  mentioned, 
against  the  said  T,  B.,  in  the  plea  of  land  in  the  said 
writ  mentioned ;  and  the  said  R.  M,  also  came  in  his 
own  proper  person  against  the  said  T,  B.  in  that  plea : 
and  the  said  N.  T.  and  R,  M.  said  that  the  said  court 
ought  not  further  to  take  cognizance  of,  or  proceed 
upon,  the  plaint  in  the  said  writ  mentioned.  First, 
because  they  said  that,  in  making  of  the  plaint,  and  in 
the  proceedings  aforesaid,  there  was  an  error  and  irre- 
gularity in  this,  to  wit  that  the  said  Tho7nas  Blundell 
was  not,  at  the  time  of  the  entering  of  the  plaint,  or  the 
receipt  thereof  by  the  steward,  or  the  enrolment  thereof 
as  in  the  said  writ  of  mandamus  mentioned,  nor  was  he 
then,  a  tenant  of  the  manor,  nor  had  he  evier  been  ad- 
mitted on  the  court  rolls  of  the  manor  as  tenant  to  the 
lord ;  and  that  that  fact  had  been  first  discovered  and 
ascertained  by  the  said  N.  T.  and  R,  M.  since  the 
holding  of  the  court  on  5th  August ;  that  there  was  also, 
as  they  had  before  alleged  at  the  said  court  holden  on 
5th  August  1835,  &c.  (repeating,  secondly,  and  thirdly, 
the  objections  urged  at  the  former  court) ;  and,  fourthly, 
because  it  was  considered  and  adjudged  by  the  said 

court, 
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1839.      court,  so  holden  on  5th  August  1835,  that  the  plaint  and 
proceedings  under  the  same  should  be,  and  the  same 

The  Queen     ^  ^  ^  ' 

against      Were  then,  by  the  said  court,  set  aside,  reversed,  an- 

The  Lord  .  . ' 

of  the  Manor  of  nulled,  and  altogether  held  for  nothing,  and  the  said 
Old  Hall.  ^^^^j.^.  ^y^^^  considered  and  adjudged  that  they  could 
take  no  further  cognizance  of  the  said  plaint  and  pro- 
ceedings ;  and  the  said  N,  T,  and  R,  M,  prayed  that 
the  plaint  and  proceedings  aforesaid,  for  the  errors  and 
irregularities,  and  reasons  aforesaid,  and  other  errors  in 
the  proceedings  aforesaid,  might  be  held  altogether  for 
nothing,  and  that  the  said  court  would  not  take  further 
cognizance  of  the  said  plaint  and  proceedings,  or  further 
proceed  therein.  Whereupon,  the  matters  aforesaid 
above  alleged  by  N.  T,  and  ,R.  M,  being  seen,  and  by 
the  said  court,  so  held  on  24th  October  1838,  under- 
stood, and  deliberation  being  thereupon  had,  it  appeared 
to  that  said  court  that  in  the  making  of  the  plaint 
aforesaid,  and  in  the  proceedings  aforesaid,  there  was 
manifest  error,  and  also  that  the  court  ought  not  to  take 
further  cognizance  of  the  plaint  and  proceedings,  or  fur- 
ther proceed  therein.  Therefore  it  was  considered  and 
adjudged^  by  the  court  so  held  on  24th  October  1838, 
that,  for  the  errors  aforesaid,  firstly,  secondly,  and 
thirdly  above  alleged,  the  plaint  and  proceedings  afore- 
said "were  rightly  set  aside,  reversed,  annulled,  and  held 
for  nothing  at  the  court  so  held  on  5th  August  1855,  as 
aforesaid;  and  it  was  also  considered  and  adjudged  by 
the  court  that,  for  the  errors  and  reasons  aforesaid, 
they  ought  not  and  could  not,  according  to  law  and  the 
practice  of  the  said  court  baron,  take  further  cognizance 
of  the  said  'plaint  and  proceedings,  or  further  proceed 
therein.  Wherefore,  for  the  reasons  above  alleged, 
the  lord  and  steward  could  not,  nor  could  either  of  them, 

proceed 
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proceed  upon  the  said  plaint,  as  by  the  said  writ  they  1839. 
were  commanded. 

The  Queen 

against 

Stephen  Serjt.  now  moved  (on  concilium)  that  the  re-  of  the 
turn  might  be  quashed  and  a  peremptory  mandamus  Hall. 
awarded.  First,  the  return  is  repugnant  and  contra- 
dictory. The  writ  commands  the  lord  and  steward  to 
proceed  upon  the  plaint,  or  to  shew  cause  for  not  doing 
so.  The  return  sets  forth,  apparently,  a  cause  for  the 
Court  not  proceeding,  yet  states  that  the  Court  did 
proceed.    If  the  plea,  in  the  first  instance,  was  rightly 

altogether  held  for  nothing,"  the  return  is  contra- 
dictory in  stating  that  the  Court  afterwards  gave  judg- 
ment upon  it.  This  objection  is  not  answered  by  say- 
ing that  the  allegation  as  to  the  proceedings  subsequent 
to  the  writ  of  mandamus  is  redundant :  the  defendants 
ought  not  to  embarrass  the  record  by  matter  which 
makes  it  impossible  for  the  prosecutor  to  plead,  or  to 
know  what  it  is  that  he  has'  to  answer.  In  Regina  v. 
Mayor,  S^c,  of  Nomich  {a)  the  mandamus  was  to  admit 
one  Dunch,  an  alderman;  the  return  alleged  that  he 
was  elected  alderman,  but  that  the  mayor  and  aldermen 
(having  power  so  to  do,  as  shewn  in  the  return)  refused 
him  for  not  having  received  the  sacrament  within  a  year 
before  his  election  ;  and,  at  the  end  of  the  return,  it  was 
averred  qudd  nan  fuit  electus.  It  was  admitted  that, 
upon  the  matter  shewn,  the  election  was  void,  and  that 
the  return,  if  confined  to  that,  would  have  been  good. 
"  But  in  regard  the  return  was  repugnant  and  con- 
tradictory, the  Court  granted  a  peremptory  mandamus. 
The  Chief  Justice  said,  the  Court  could  not  believe  them, 
when,  by  their  return,  first  they  admit  an  election  and 

(a)  2  Ld.  Raym.  1244. 

avoid 
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1839.      avoid  it,  and  then  deny  that  Dunch  was  elected."  And 
Powell  J.  said,  "  If  the  return  be  not  contradictory,  it 

The  Queen 

against      is  Very  inveigling;  the  Court  cannot  tell  what  to  rely 

The  Lord 

of  the  Manor  of  upon."  And,  upon  Powi/s  J.  doubting  whether,  since  it 
LD  ALL.  jjppgared  that  the  election  was  void,  a  peremptory  man- 
damus could  be  granted,  "  the  Chief  Justice  said  it  did 
not  appear  ;  for  the  Court  could  not  tell  what  to  believe, 
when  the  return  was  contradictory  to  itself.'*  The 
Court  awarded  a  peremptory  mandamus.  This  case 
was  cited  in  Rex  v.  T/ie  Mayor  qf  London  (a);  and  the 
Court  there  said,  "  It  was  contended  that  the  return 
was  inconsistent :  if  we  were  of  that  opinion,  then  the 
return  ought  to  be  quashed." 

Secondly  (Z>),  it  was  not  necessary,  at  any  rate  so  far 
as  regarded  this  suit,  that  the  prosecutor  should  have 
been  admitted  tenant.  As  to  this,  he  cited  Co,  Comp, 
Cop.  s.  41.  (p.  94. ;  ed.  1764.);  Calthorp's  Readings^  63. 
(ed.  1635.)  (c);  Gilbert  on  Tenures,  282,  283;  1  Rol, 
Ahr,  505.  Copyhold,  (X.),  (Y.) ;  Gyppyn  v.  Bim7iey[d)\ 
Yearh.  Tr.  38.  m.  3.,  fol.  13.  A,  B.  [e]. 

Thirdly,  the  prosecutor  might  appear  by  attorney. 
As  to  this,  he  cited  the  statute  of  Westminster  the  second, 
1  Stat.  13  Ed,  1.  c,  10.;  Com.  Dig.  Attorney,  (B5.); 
Jacob's  Comp.  Court  Keeper,  210,  227.  (8th  ed.) ;  Prac- 
tice of  Courts  Leet,  and  Courts  Baron :  published from  the 
Manuscripts  of  Sir  William  Scroggs,  196.  (4th  ed.) ;  Co. 
Comp.  Cop.  s.  35.  (p.  80. ;  ed.  1764.);  Kitchin  on  Courts 

{a)9B.c^C.l. 

(b)  The  judgment  of  the  Court  renders  it  unnecessary  to  give  the  ar- 
guments, at  length,  upon  any  besides  the  first  objection. 

(c)  "  The  relation  betweene  the  lord  of  a  mannor  and  the  copyholder 
his  tenant." 

(c?)  Cro.  Eliz.  504. 

{e)  On  this  point,  LittledaleS.  referred  to  1  Scriv.  Cop.  376.  (3d  ed.). 

Leet, 
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Leet,  Sr.,  51 1,  512.  (5th  ed.) ;  FitzJierh,  Nat.  Brev.  1 1  N.,  1839. 
26  D. ;  and  he  stated  that  in  Angell  v.  Angell  (a)  both   

The  QuEEK 

parties  appeared  by  attorney.  agai?ist 

Ti        1  1       •  11  c       '^^^  Lord 

l^ourthly,  it  was  not  necessary  that  the  warrant  ot  of  the  Manor  of 
attorney  should  be  entered.    As  to  this,  he  cited  Yearh.  Hall. 
Pasclu  4<Ed.4f.  fol.  13A.  pi.  21.;  Com.  Dig.  Attorney, 
(B  8.) ;  Holt  C.  J.  in  an  Anonymous  {h)  case ;  3  Vin. 
Abr.295.,  Attorney,  (I.). 

Cress'well  contra.  First,  the  grounds  alleged  are  not 
repugnant,  as  in  Rex  v.  Mayor,  <^c.,  of  Norwich  (c) ;  the 
whole  may  be,  and  in  fact  is,  true :  and  therefore  the 
reason  given  for  quashing  the  return  in  that  case,  that 
the  Court  could  not  tell  what  to  believe,  does  not  apply 
here,  since  the  Court  may,  and  on  this  return  must, 
believe  the  whole.  It  would  be  otherwise  if  the  return 
were  contradictory,  as  the  Court  said  in  Eex  v.  The 
Mayor  of  London  (d).  But,  as  appears  by  the  subse- 
quent proceedings  in  Rex  v.  The  Mayor  and  Aldermen  of 
London  {e),  any  number  of  consistent  causes  may  be 
returned;  and,  if  any  one  constitute  a  good  answer, 
there  will  be  no  peremptory  [mandamus.  Now  here 
the  Court  below,  having  already  held  the  plaint  to  be 
merely  null,  met,  in  obedience  to  the  writ  of  mandamus, 
and,  upon  deliberation,  found  themselves  compelled  to 
abide  by  their  former  holding.  The  plaint  being  at  an 
end,  they  could  not  proceed,  as  is  indeed  argued  on  the 
other  side.  This  they  set  out  substantially ;  and  there 
is  no  repugnancy  in  form  or  fact.  Supposing  the  Court 
to  have  decided  erroneously,  that  is  no  ground  for 
quashing  the  return ;  they  might  simply  have  returned 

(a)  3  Bing.  393,  397.  (6)  1  Salh.  86.  (pi.  3.). 

(c)  2Ld.  Raym.  1244.  {d)  SB,^  C,l. 

(e)  3  B,  ^  Ad,  255.  ^See  pp,  271,  272.^ 
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1839.      that  they  had  proceeded.     In  Rex  v.  Richardson  {a)  a 
mandamus  went  to  two  iustices  to  proceed  and  ffive 

The  Queen  *' 

^agmW^    judgment  in  a  complaint;  they  returned  that  they  had 
ofthe  Manor  of  heard  and  determined  the  complaint;  and  the  return 
was  allowed.    So  in  Rex  v.  The  Justices  of  the  West 
Riding  of  Yorkshire  {h\  where  the  writ  commanded  the 
defendants  to  give  judgment,  and  they  returned  a  judg- 
ment which,  it  was  contended,  was  imperfect,  the  Court 
allowed  the  return,  saying  that,  even  if  the  judgment 
below  was  erroneous,  that  was  not  the  proper  mode  of 
correcting  the  error,  but  that  the  prosecutor  must  bring 
a  writ  of  error.    Here,  if  a  peremptory  mandamus  were 
to  issue,  the  defendants  have  not  the  means  of  obeying 
it,  judgment  having  been  already  given. 

(He  then  argued  the  other  points;  citing,  on  the 
second.  Doe  dem.  Tojield  v.  Tojield  {c),) 

Stephen  Serjt.  in  reply.  The  decision  in  Rex  v. 
Mayor,  ^c,  of  Normch  (d)  does  not  proceed  on  so 
narrow  a  ground  as  that  suggested  on  the  other  side : 
the  Court  there  appear  to  have  considered  that  the 
different  ways  of  stating  the  legal  result  made  it  im- 
possible for  them  to  see  on  what  the  "defendants  meant 
to  rely.  And,  although  they  say  that  a  peremptory 
mandamus  must  go  where  the  Court  cannot  tell  what 
they  are  to  believe,  they  do  not  say  that  it  shall  not  go 
in  any  case  where  they  do  know  what  to  believe.  But, 
further,  in  the  present  case  the  Court  cannot  know 
whether  the  suit  was  at  an  end  on  the  5th  of  August  or 
not.  If  the  return  were  simply  as  in  Rex  v.  Richard- 
son {a)  and  Rex  v.  The  Justices  of  the  West  Riding  of 

(a)  1  Wils.  21.  (&)  7  T.  R.  467. 

(c)  11  Hast,  246.  {d)  2  Ld.  Baym.  1244. 

Yorkshire 
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Yoy^Jcshire  (a),  the  objection  would  not  arise:  for  in  1839. 
those  cases  there  was  a  substantive  judgment  set  out  as 

^  The  Queen 

the  sole  answer  to  the  writ ;  so  that  there  was  a  remedy  against 

1     -.      P  .         ,       .    ,  The  Lord 

by  the  regular  method  of  correctmg  the  judgment,  of  the  Manor  of 
Here  the  words  "considered  and  adjudged"  are  not 
enough  to  make  a  regular  judgment :  there  should  be  a 
judgment  that  the  demandant  take  nothing  and  the 
tenant  go  quit. 

Lord  Denman  C.  J.  The  first  objection  to  this  re- 
turn is,  that  it  is  repugnant  and  contradictory.  I  cannot 
see  that  it  is  so.  Upon  the  mere  reading  of  the  return, 
it  is  clear  that  the  Court  intended  to  pronounce  a  judg- 
ment ;  and  what  they  pronounced  was  a  judgment.  It 
is,  however,  said  that  the  plaint  was  revived.  But  the 
prosecutor  cannot  complain  of  the  question  having  been 
again  entertained  upon  his  own  demand.  The  defend- 
ants might,  indeed,  have  returned  that  they  had  already 
heard  :  but,  if  they  choose  to  hear  again  and  confirm 
what  they  did  before,  that  introduces  no  contradiction ; 
and  the  case  does  not  fall  within  Rex  v.  Mayor^  Sfc,  of 
Norwich  (h).  Then  what  more  has  this  Court  to  do? 
The  defendants  say  that  they  have  done  what  we  require 
them  to  do :  and  the  question,  whether  or  not  what  they 
have  done  be  erroneous,  cannot  be  entered  into  in  this 
proceeding.  We  cannot  tell  that,  if  they  were  ordered 
to  act  again,they  would  not  act  as  before*  We  do  not 
sit  here  as  a  court  of  error.  The  return  is  therefore,  in 
my  opinion,  perfectly  good. 

Littledale  J.  I  also  am  of  opinion  that  the  return 
is  sufficient.    As  to  the  question  of  repugnancy,  I  think 

(a)  7  T.  R.  467.  (6)  2  Ld,  Baym.  1244. 

it 
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1839.      it  is  as  plain  as  possible.    A  proceeding  takes  place  in 
rr.r~Z         August  1835,  when  an  objection  is  made  to  the  pro- 

The  Queen  ^  '  ^ 

against      secutor's  suit,  which  the  manor  court  hold  to  be  valid. 

The  Lord 

of  the  Manor  of  Then  the  prosccutor  comes  here  for  a  mandamus, 
LD  ALL.  jjjj,g(j(.jj^g  tj^g  manor  court  to  proceed.  In  obedience  to 
the  mandamus,  a  manor  court  is  held  in  October.  Now 
that  proceeding  could  not  be  like  entertaining  a  plaint 
de  novo ;  for  they  are  commanded  to  proceed  on  the 
original  plaint.  Several  objections  are  taken  in  the 
manor  court ;  and  that  court,  on  the  old  and  new  ob- 
jections, confirm  what  they  had  before  done,  and  say 
that  they  can  proceed  no  farther.  The  defendants, 
therefore,  have  held  a  Court,  have  heard  the  parties, 
and  have  given  judgment.  What  is  this  Court  to  do  ? 
The  defendants  have  not  refused,  but  have  obeyed  by 
hearing  and  adjudging.  I  say  nothing  of  the  way  in 
which  the  judgment  is  entered  up :  we  have  nothing  to 
do  with  that.  If  it  be  erroneous,  there  may  be  some 
equitable  or  other  remedy.  Nor  do  I  decide  on  the 
answer  given  here  to  the  objections.  We  have  nothing 
to  do  with  them  now :  it  is  sufficient  that  the  manor 
court  has  adjudicated. 

Patteson  J.  I  have  no  difficulty  in  understanding 
this  return ;  and  I  see  neither  repugnancy  nor  contra- 
diction in  it.  It  states  the  determination  which  the 
manor  court  came  to  upon  attempting  to  continue  the 
proceedings.  What  they  mean  I  can  understand ; 
though  I  have  more  difficulty  in  understanding  the  pro- 
ceedings themselves.  I  do  not  know  whether  there  was 
a  plea  or  an  assignment  of  errors :  but  it  is  clear  that 
what  was  done  was  meant  for  a  judgment.  That  may 
be  bad  in  form  and  substance :  but  we  are  not  a  court 

of 
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of  error;  nor,  if  we  were,  do  I  know  that  we  could  1839. 
quash  the  iudi^ment  in  this  proceedinir. 

against 

Williams  J.  It  is  suggested  that  there  is  a  repug-  of  the  Manor  of 
nancy  in  the  return,  because  it  shews  that,  the  proceed-  Hall. 
ings  having  been  received,  the  manor  court  came  to  the 
same  judgment  as  before.  But  the  mandamus  called  on 
them  to  revive  the  proceeding;  and  they  have  come  to 
a  determination  which  they  think  final.  Whether  that 
be  formal  or  informal  I  do  not  say ;  neither  is  it  ma- 
terial. My  brother  Stephen  appears  to  admit  that,  if 
the  return  shew  an  actual  judgment,  it  is  enough  :  which 
indeed  appears  from  Rex  v.  The  Justices  of  the  West 
Riding  of  Yorkshire  (a)  and  Rex  v.  Richardson  (b). 

Return  confirmed. 

(a)  7  r.  R.  467.  {b)  1  Wils.  21. 


The  Queen  aminst  The  Guardians  of  the  Poor  Wednesday, 

O  .  .  29th. 

of  the  Wallingford  Union,  in  the  Counties 
of  Berks  and  Oxford. 

ON  appeal  against  a  poor  rate,  made  4th  January  The  guardians 
^  of  an  union, 

1838,  whereby  the  appellants  were  rated  in  the  formed  under 
respondent  parish  to  the  relier  of  the  poor,  the  sessions  g  ijr,  4.  c.  76. 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  piehendi^^'the 
on  the  following  case.  P'flt^ 
On  the  hearing  of  the  appeal,  it  was  proved  that  the  ^"1^*^^^°^^" 
respondent  parish  and  twenty-eiffht  other  parishes  to-  for  the  em- 

^  ^  ^  .  .  ploymentof 

eether  form  one  union  (pursuant  to  the  provisions  of  the  poor,  under 

Stat.  4&5r.4. 
c.  76.  s.  23. 

Held,  that  the  guardians  were  rateable  in  the  parish  of  M.,  as  occupiers  of  the  work- 
house. 

Though  it  was  built  on  land  which,  from  the  inature  of  the  former  occupation,  had  not 
previously  been  rated. 

Vol.  X.  T  stat* 
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1839.       Stat.  4  &  5  J^.  4.  c.  76.),  called  the  Wallingford  Union, 
formed  bv  the  Poor  Law  Commissioners  on  2d  June 

The  QuEKN 

against       1835,*  and  that  the  appellants  are  the  guardians  thereof, 

Wallingford 

Union.       elected  pursuant  to  the  said  statute. 

That  the  property,  in  respect  of  which  they  are  sought 
to  be  rated,  consists  of  the  union  workhouse  of  the  said 
union,  with  its  appurtenances,  together  with  two  acres 
of  ground,  used  as  a  garden  to  the  workhouse,  and  ad- 
joining the  same,  but  not  being  a  distinct  property. 

That,  previously  to  the  formation  of  the  union,  the 
respondent  parish,  together  with  the  parishes  of  St,  Peter 
and  St,  Leonard,  in  the  borough  of  Wallingford,  were 
jointly  possessed  of  a  w^orkhouse  for  the  reception  of  the 
paupers  of  the  said  three  united  parishes,  on  the  site  of 
which  the  said  union  workhouse  has  been  erected  in 
manner  hereinafter  mentioned.  That,  after  the  form- 
ation of  the  Wallingford  Union,  the  old  union  of  the 
said  three  united  parishes  was  declared  void  by  the  Poor 
Law  Commissioners;  and  the  old  workhouse,  belong- 
ing to  the  three  united  parishes,  was,  with  the  concur- 
rence of  the  Poor  Law  Commissioners,  and  in  pursu- 
ance of  Stat.  4  &  5  /F.  4.  c.  76.,  and  of  stat.  5  &  6  W,  4. 
c,  69.  ("  to  facilitate  the  conveyance  of  workhouses  and 
other  property  of  parishes  and  of  incorporations  or 
unions  of  parishes  in  England  and  Wales"),  sold  by  the 
visitor  and  guardians  of  the  said  three  united  parishes, 
and,  with  the  like  concurrence  of  the  commissioners, 
purchased  by,  and  conveyed  to,  the  guardians  of  the 
Wallingford  Union.  That  a  piece  of  ground,  contain- 
ing about  two  acres,  adjacent  to  the  said  workhouse, 
was  also  purchased  by  the  guardians  for  the  sum  of 
190/.  105.,  and  conveyed  to  them,  by  the  order  and 
direction  of  the  commissioners,  and  in  pursuance  of  the 

said 
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said  statutes.    That  the  union  workhouse  was  erected,  1839. 
partly  on  the  m-ound  belonginfy  to  the  old  workhouse, 

^  ^         ^  .  '^^^  Queen 

and  partly  on  a  portion  of  the  said  two  acres  of  ground,  against 

.  Wallingford 
by  the  guardians,  at  the  cost  of  5150/.,  including  the  Union. 

said  sum  of  190/.  105.,  under  the  like  order  and  direc- 
tions, and  with  the  approbation,  of  the  commissioners. 
That  the  old  workhouse  was  not  rated  to  the  relief  of 
the  respondent  parish ;  but  that  the  said  two  acres  of 
land  were  rated  to  the  relief  of  the  poor  of  the  said 
parish  before  the  formation  of  the  union ;  but  the  pro- 
duce thereof  is  now  applied  to  the  maintenance  of  the 
pauper  inmates. 

That  the  union  workhouse  is  situate  in  the  respondent 
parish.  That  it  is  applied  solely  to  the  reception  and 
maintenance  of  the  poor  of  the  union,  including  therein 
as  well  poor  persons  falling  sick  or  otherwise  becoming 
destitute  in  the  union,  although  not  settled  therein,  as 
the  settled  inhabitants  of  the  union. 

That,  in  addition  to  the  apartments  occupied  by  the 
poor  persons  received  into  the  union,  and  appropriated 
solely  to  their  use,  the  building  also  contains  apartments 
occupied  by  the  master  and  matron ;  but  that  such 
apartments  are  necessary  for  the  purposes  of  the  union, 
to  carry  on  the  work  of  the  union,  and  to  superintend 
the  paupers  belonging  thereto. 

That  the  union  workhouse  also  contains  a  board- 
room, where  the  guardians  meet  once  in  every  week,  in 
order  to  transact  the  business  of  the  union,  and  which  is 
used  solely  for  that  purpose. 

That  the  union  workhouse  contains  a  mill  affixed  to 
the  freehold,  whereat  the  pauper  inmates  are  employed 
to  grind  flour  for  hire;  but  that  only  four  men  can  work 
at  the  mill  at  the  same  time ;  and,  also,  that  ail  the 

T  2  money 
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1839.       money  so  earned  is  solely  applied  in  discharge  of  the 
'      ordinary  expenses  of  the  workhouse,  and  the  mainte- 

The  Queen  J       t  ^  ' 

against      nance  of  the  paupers  therein. 

Walungford  .  />         1  1  . 

Union.  That  a  piece  of  garden  ground  is  attached  to  the 

union  workhouse,  and  cultivated  by  the  paupers  who 
are  inmates  of  the  house;  but  that  its  produce  is  con- 
sumed by  the  pauper  inmates  of  the  union  workhouse. 

That  the  names  of  the  occupiers  of  the  union  work- 
house are  described  in  the  said  rate  in  these  words,  viz., 
Board  of  Guardians  of  Wallingford  Union,  That  the 
name  of  the  owner  is  described  in  the  said  rate  in  these 
words,  viz.,  Parishes  comprising  the  union.  That  the 
premises  intended  to  be  rated  are  described  in  the  said 
rate  in  these  words,  viz.,  Union  "doorJchouse,  hoard-room, 
officers^  apartments,  yard,  garden,  and  premises. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  union  workhouse  and  premises,  or  any  of  them, 
were,  under  the  circumstances,  liable  to  be  rated  to  the 
relief  of  the  poor  in  the  respondent  parish  or  not. 

The  case  was  now  argued  (a)* 

Tal/oiird  Serjt.,  Carrington,  Bros^  and  M.  Smith,  in 
support  of  the  order  of  sessions.  By  stat.  43  Eliz, 
c,  2.  5.  5.  churchwardens  and  overseers  are  empowered 
to  build,  within  their  own  parish,  houses  of  dwelling  for 
the  impotent  poor.  And  by  stat.  9  G.  1.  7.  s,  4.  they 
may  purchase  or  hire  houses  in  their  own  parish  for 
workhouses ;  or  parishes  may  unite  for  the  purpose,  in 
which  case  the  workhouse  need  not  be  in  any  of  the 
united  parishes  ;  Bex  v.  St,  Peter  and  St,  Paul,  in 
Bath  {b).  Neither  of  these  statutes  contains  any  pro- 
fa)  Before  Lord  Denman  C.  J,,  Litttedate,  Patleson,  and  Williams  Js. 
(6)  Cald.  213, 

vision 
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vision  with  respect  to  the  rates  of  such  houses.  Theu  1839. 
Stat.  22  G.  3.  c.  83.  (Gilherfs  Act),  which  created  the      '  ' 

The  Queen 

guardians  for  united  parishes,  and  (by  sect.  21)  incor-  against 

.1    ,  Wai-ungford 

poratecl  them,  enables  the  guardians  to  provide  houses  ;  Union, 
and,  by  sect.  1 8,  it  is  enacted  that  the  houses  shall  be  in 
the  parish,  if  they  be  for  one  parish  only,  or,  if  they  be 
for  several  united  parishes,  then  in  one  of  such  parishes, 
unless  consent  to  a  different  arrangement  be  given  as 
there  provided  :  and,  by  sect.  5,  no  united  parish  is  to  be 
more  than  ten  miles  from  the  house.  By  sect.  19,  "  such 
houses,  buildings,  and  lands,  shall  be  free  from  all  paro- 
chial and  parliamentary  taxes,  except  such  taxes,  and  to 
such  amount,  as  they  were  assessed  at  the  time  they 
were  first  taken  and  applied  to  the  purposes"  of  the  act. 
If,  therefore,  the  premises  in  question  in  the  present 
case  had  been  taken  by  parishes  united  under  stat.  22 
G.  3.  c,  83.,  the  rate  would  have  been  merely  as  before 
the  taking.  Then,  by  stat.  4  &  5  ^.  4.  f.  76.  s.  26., 
unions  are  provided  for  on  a  larger  scale  and  for  ex- 
tended purposes.  The  twenty-third  and  following  sec- 
tions enable  the  commissioners,  under  certain  prescribed 
limitations,  to  direct  the  overseers  or  guardians  of  a 
parish  or  union  to  build,  purchase,  hire,  enlarge,  &c., 
workhouses,  without  any  restriction  as  to  place ;  and 
sect.  31  repeals  sect.  5  of  stat.  22  G.  3.  c,  83.,  and  sect.  1 
of  stat.  56  G.  3.  c,  129.,  which  imposed  such  restric- 
tions. Now  the  Court  will  not  interfere  with  the  discre- 
tion of  the  commissioners  in  this  respect;  Eex  v.  The 
Poor  La'w  Commissioners^  In  the  matter  of  the  Newport 
Union  {a) :  and,  if  such  property  were  not  rateable 
when  situated  out  of  the  parish  for  which  it  was  taken, 


{a)  6A.  4;  E.  54. 
T  3 


it 
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1839.      it  would  at  any  time  be  in  the  power  of  the  commission- 

'      ers  to  exempt  property  from  rateability.     This  case 
The  Queen  it     r    r     ^  ^  j 

against  must  be  governed  by  the  decision  in  Governors  of  the 
Union.  Bristol  Poor  v.  Wait  («).  There  the  occupation  was  as 
much  for  a  public  purpose  as  here.  The  objection  to 
the  rate  there  was  grounded  on  the  occupation  being  for 
a  public  purpose ;  but  the  answer  given  was  that, 
wherever  it  was  attempted  to  exempt  property  from  its 
prima  facie  liability  to  rate  on  account  of  its  being 
devoted  to  a  public  purpose,  it  was  necessary  to  show 
that  there  was  no  occupation  by  the  party  rated,  as 
where  the  crown,  by  its  servants,  occupies  merely  as  a 
trustee  for  the  public  of  the  whole  kingdom.  The 
mere  absence  of  profit  to  the  particular  party  does  not 
exempt  from  rate ;  Rex  v.  St.  Giles,  York  (h).  The 
present  case  cannot  be  distinguished  from  Governors  of 
the  Bristol  Poor  v.  Wait  {a)  on  the  ground  that  the  pro- 
perty there  was  situated  without  the  parish  for  which  it 
was  taken,  but  here  is  within  the  union ;  that  rule,  as 
before  pointed  out,  would  enable  the  commissioners 
always  to  exempt  property  from  rateability.  But,  even 
if  that  distinction  were  important,  it  affects  only  one  of 
the  twenty-nine  parishes  of  the  union,  and  therefore 
goes  only  to  amount,  the  union  being  beneficial  occu- 
piers in  respect  of  twenty-eight  parishes,  each  of  which, 
by  stat.  4  &  5  4.  c.  76.  s,  26. y  is  separately  charge- 
able for  its  own  poor.  The  respondent  parish  would  be 
unequally  rated,  if  a  part  of  the  property  within  it  were 
exempted  from  contributing  to  the  particular  parish  on 
the  ground  of  a  benefit  diffused  among  all  the  twenty- 
nine.    Stat.  22  G.  3.  c.  83.  s.  19.  recognises  the  general 

(o)  5  J.  4;  E,  1.  {b)  3JB.8f  Ad.  573. 

liability 
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liability  to  rate  by  the  language  of  the  express  partial  1839. 
exemption.    The  occupation  here  is  not  for  a  public  " 

^     ^  ^  ^  ^  The  Queen 

purpose  in  any  sense  in  which  the  occupation  of  a  rail-  against 

Wallingford 

road  or  dock  is  not  so.  Such  occupation  has  never  Union, 
been  held  to  create  an  exemption,  except  where  the 
freights  have  been  applied  exclusively  to  a  specific 
public  purpose  by  express  parliamentary  provision  ;  as 
in  Bex  v.  The  Commissioners  of  Salter's  Load  Sluice  (a), 
Rex  V.  Liverpool  (b),  Rex  v.  The  Trustees  of  the  Rizer 
Weaver  Navigation  (c),  Rex  v.  The  Commissiojiers  for 
lighting  Beverley  {d\  Regina  v.  The  Mayor  Sfc.  of  Liver- 
pool {e).  Occupation  exclusively  for  religious  or  charit- 
able purposes  forms  a  distinct  ground  of  exemption ; 
but  the  occupation  for  the  employment  of  the  poor  is 
not  a  charitable  purpose,  as  appears  from  Governors  of 
the  Bristol  Poor  v.  Wait  (g). 

Sir  J.  Campbell,  Attorney-General,  W,  J.  Alexander, 
and  Tyrwhitt,  contra.  The  hardship  upon  the  re^ 
spondent  parish,  if  any,  could  not  vary  the  law  ;  but,  in 
fact,  there  is  here  no  such  hardship,  the  workhouse 
never  having  been  previously  rated.  The  guardians 
here  are  not  inhabitants ;  they  must  be  rated,  if  at  all, 
as  occupiers,  under  stat.  43  Eliz.  c.  2.  s.  1.,  the  union 
not  being  under  stat.  22  G,  3.  c.  83.  They  are  now  a 
corporation  by  stat.  5  &  6  ?f.  4.  c.  69.  s.  7.  The  cri- 
terion suggested  on  the  other  side,  of  application  of  the 
funds  under  statute,  will  not  account  for  all  the  cases, 
as  Lord  Amherst  v.  Lord  Sommers  (h)  (recognised  by 
Lord  Kenyon  in  Eckersall  v.  Briggs  (i)  ),  Holford  v, 

(a)  4  T.  R.  730.  (b)  7B.ScC.6l. 

(c)  1  B.  ^  C.  70.  not.  (c).  {d)  6  A.  ^  E.  645. 

(e)  9A.^E.  435.     S.  C.  1  P.  ^  D.  334.  [g)  5A.<^E.\. 

{h)  2  r.  R.  372.  {i)  4  T.  R.  6.   See  p.  9. 

T  4  Copeland, 
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1839. 

The  Queen 
against 
Walling  FORD 
Union. 


Copeland{a)^  Bex  v.  Woodward  [h).  But  in  fact  the 
occupation  here  is  for  a  public  purpose ;  and  the  pro- 
perty is  used  exclusively  for  purposes  defined  by  statute,  - 
as  in  the  cases  cited  on  the  other  side.  The  provisions 
of  Stat.  4  &  5  W»^,  c.  76.  control  the  purposes  to  which 
this  property  can  be  applied.  Sect.  15,  &c.,  give  to  the 
orders  of  the  commissioners  the  effect  of  laws;  and  by 
sect.  21  of  those  orders  (c)  the  relief  to  be  given  to  the 
paupers  is  under  strict  regulations.  The  present  case 
is  not  like  that  of  a  hospital  established  or  supported  by 
voluntary  charity,  where  there  could  be  no  claim  of 
exemption  which  might  not  be  urged  by  any  person  who 
chose  to  devote  his  house  to  the  entertainment  of  persons 
in  want.  Thus  in  Rex  v.  St.  Giles,  York  (d),  Hex  v. 
Agar  (e),  and  Rex  v.  The  Mat/or,  Sfc.  of  York  (g),  the 
particular  application  of  the  funds  was  voluntary.  The 
cases  upon  occupation  for  public  purposes  were  ex- 
pressly recognised  in  Governors  of  the  Bristol  Poor  v. 
Wait  (h),  and  they  have  lately  been  upheld  in  Begina 
V.  The  Mayor,  Sfc.  of  Liverpool  {i).  The  rateability 
attaches,  as  was  said  in  Governors  of  the  B7'istol  Poor 
V.  Wait  (h),  "  so  soon  as  any  independent  occupation 
for  private  advantage  is  discoverable."  That  was  the 
case  in  Eckersall  v.  Briggs  [k)  and  Bex  v.  Terrott  (Z). 
Here  no  such  occupation  can  be  shewn.  With  respect 
to  Governors  of  the  Bristol  Poor  v.  Wait  {h),  if  that  case 
were  reconsidered,  it  might  be  urged  that  important 
points,  which  were  relied  upon  in  argument  by  the  un- 


(a)  SB.  ^  P.  129. 

(c)  See  Archbold  cn  the  Ac 
p.  179.  (5th  ed.). 

(d)  3  B,  ^  Ad.  573. 
{g)  6A.8rE.4l9. 
(i)  9A.4;i:.  435. 
(0  3i:ustf506. 


(b)  5  T.  R.  79. 

for  the  Amendment  of  the  Poor  LawSf 

(e)  14  Hast,  256, 
(/i)  5  A.  4;  E.l, 
(k)  4  T.  B.  6. 

successful 
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successful  party,  were  not  noticed  in  the  judgment  of  1839. 
the  Court.    It  may,  however,  be  distinguished  from  the   

^,  .         r    1  ,  The  Queen 

present.  The  apphcation  or  the  property  to  the  em-  against 
ployment  of  the  poor  was  there  perfectly  voluntary  ;  the  ^^Ui^on°'^" 
governors  might  have  maintained  the  poor  in  any  other 
way.  Again,  the  Court  there  laid  great  stress  upon  a 
circumstance  which  does  not  exist  here,  namely,  that 
the  premises  were  not  in  the  parish  for  which  they  were 
taken.  Bej^:  v.  The  Commissioners  for  lighting  Bever- 
ley  (a)  was  indeed  decided  partly  on  a  principle  which 
cannot  be  applied  here,  namely,  that  by  rating  the  pro- 
perty the  parish  would  lose  as  much  as  it  could  gain. 
But  that  circumstance  did  not  exist  in  Regina  v.  The 
Mayor  S^c.  of  Liverpool  {b)  ^  which  is  precisely  in  point, 
as  it  was  decided  on  the  ground  that  the  funds  were  dis- 
posed of  by  statute  for  public  purposes.  And,  in  that 
case,  the  Court  mentions  the  disturbance  of  the  propor- 
tions to  be  contributed  by  different  parishes  as  a  diffi- 
culty which  might  arise,  but  which  was  not  sufficient  to 
control  the  rule.  Besides,  cases  might  be  suggested 
where  the  rating  such  property  would  be  wholly  cir- 
cuitous, as,  if  no  other  parish  in  the  union  had  any 
paupers;  and  it  must  always  be  circuitous  to  some  ex- 
tent. It  is  true  that  a  part  of  the  property  here  was 
rated  formerly.  That,  however,  is  not  a  circumstance 
which  can  impose  a  rateability  in  the  present  state  of 
the  property,  as  appears  from  Lord  Mansfield's  judg- 
ment in  Bex  v.  St,  Lukeh  Hospital  (c),  and  from  Bex  v, 
Waldo  {d). 

Cur,  adv,  vult. 

Lord  Denman  C.  J.,  in  the  following  vacation  {June 
20th,  1839),  delivered  the  judgment  of  the  Court. 

{a)  6  A.     E.6A5.  {b)  9  A.  Sc  E. 

(c)  2  Bur,  1064.  (rf)  Cald,  358. 

The 
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18S9.  The  question  is,  whether  a  workhouse,  situate  in  one 

■      of  many  parishes  which  have  been  formed  into  an 

The  Queen 

against      uniou,  is  rateable,  in  the  hands  of  the  guardians,  towards 

WaLIINGFORD       .  TPri  r    1  -i- 

Union.       the  reliei  or  the  poor  or  the  parish  m  which  it  is. 

To  shew  that  it  is  not  so  rateable,  the  class  of  cases 
was  referred  to  in  which  the  Court  has  held  property 
exempt  from  rating,  by  reason  of  its  being  wholly  un- 
productive to  the  occupiers,  commencing  with  Rex  v. 
Commissioners  of  Salter's  Load  Sluice  (a),  and  ending 
with  the  late  decision  in  favour  of  the  Corporation  of 
Liverpool  [b).  The  great  leading  principle  of  these  cases 
we  take  to  be  this  :  that,  when  that  person  who  must  be 
deemed  the  actual  occupier  is  merely  a  trustee  for  others, 
and  is  prevented  by  the  law  from  deriving  any  benefit 
whatever  from  the  occupation,  that  person  cannot  be 
considered  as  the  occupier  for  the  purpose  of  being 
rated ;  the  act  of  Elizabeth  plainly  supposing  both  con- 
trol over  the  property  and  the  power  of  enjoying  it. 

Thus,  in  the  Salter's  Load  Sluice  case  («),  where  tolls 
were  to  be  applied  for  the  several  purposes  of  the  act, 
and  for  no  other  whatever.  Lord  Kenyan  said,  "  There 
is  property,  which  is  the  subject  of  a  rate  :  but  no  occu- 
pier of  it."  The  Liverpool  case  [c]  may  be  considered  as 
the  same  with  that  just  cited,  which  it  expressly  follows  ; 
and  the  Weaver  Navigation  case  [d]  in  the  same  volume 
agrees  with  them  entirely :  Rex  v.  Sculcoates  (e)  fully 
acknowledges  the  principle,  on  which  also  we  lately  de- 
cided Rex  v.  The  Commissioners  for  Lighting  Beverley  [g) 

(a)  4  T.  R.  730. 

(6)  Regina  v.  The  Mayor  ^c.  of  Liverpool^  9  A.  ^  E.  435. 
(c)  Rex  V.  Liverpool,  IB.      C.  61. 

(ef)  Rex\.  The  Trustees  of  the  River  Weaver  Navigation,  1  B.  ^  C.  70. 
note  (c). 

{e)  12  East,  ^0.  (g)  6  A.  i.f  E.  645.  , 

and 
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and  the  very  important  case  of  Rex  v.  The  Mayor  S^c,  1839. 
of  Liverpool  (a).    Under  the  circumstances  which  ap- 

^       ^   ^  ^  _  The  Queen 

peared  on  all  these  occasions,  there  is  no  impropriety  against 

Walmngford 

in  saying  that  the  public  was  the  occupier,  made  such  Union; 
by  act  of  parliament,  and  receiving  by  the  same  authority 
all  the  profits  of  the  property ;  while  those  who  would 
otherwise  have  been  the  occupiers  are  in  the  situation 
of  public  servants,  receivers  and  managers  for  the  public 
benefit,  without  any  interest  of  their  own.  So  it  was 
argued  here.  The  workhouse  is  hired  by  the  guardians 
under  authority  of  the  late  statute  for  the  public  purpose 
of  maintaining  the  poor,  and  with  no  private  advantage 
to  the  occupiers.  But,  though  the  maintenance  of  the 
poor  be  a  public  purpose,  the  maintenance  of  the  poor 
of  this  particular  district  is  a  burden  on  that  district 
alone  ;  the  occupation  is  not  beneficial  to  the  guardians 
individually;  but  the  most  advantageous  mode  of  re- 
lieving their  poor  is  an  advantage  to  that  body.  We 
decided  accordingly  in  Governors  of  the  Poor  of  Bristol 
V.  Wait  [b)  I  which  can  only  be  distinguished  from  the 
case  before  us  by  the  local  situation  of  this  property, 
which  is  within  one  of  the  parishes  composing  the  union. 
But  one  parish  is  not  more  a  separate  body  from  another 
than  the  parish  of  Saint  Mary  the  More,  in  Wallingford, 
is  from  the  union  which  annexes  it  to  twenty-eight  other 
parishes. 

It  is  not  necessary  to  make  any  observation  on  the 
intermediate  cases  of  property  voluntarily  appropriated 
to  religious  and  charitable  purposes.  We  decide  on 
the  ground  that  this  property,  not  being  devoted  to  a 
public  purpose,  and  being  beneficially  occupied,  is 
subject  to  the  poor-rate. 

Order  of  sessions  confirmed. 


(a)  9A,^E,  435.    S.  C.  1  P.  ^  D.  334, 


{h)  SA.^E.  1. 
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Wednesday^ 
May  29th. 


The  Queen  against  The  Inhabitants  of 
Caverswall. 


occupying  a 
tenement 
jointly  with 
another  person, 


A  settlement  appeal  against  an  order  of  removal  from  the 

gained  under  parish  of  Burslem,  in  the  county  of  Stafford,  to  the 

by^renting^and  P^^'i^h  of  Cavevstmll  in  the  same  county,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

It  was  admitted  on  the  part  of  the  appellants  that 
the  pauper's  late  husband  was  settled  in  the  parish  of 
Caverswall,  at  the  time  he  went  to  reside  in  the  parish 
of  Burslem,    It  was  admitted  on  the  part  of  the  re- 
spondents that  the  said  husband,  during  the  years  1828, 
1829,  1830,  1831,  rented,  bona  fide,  a  dwelling  house 
in  the  parish  of  Burslem  at  the  rent  of  7L  a  year,  and 
occupied  and  paid  the  rent  and  poors'  rates  for  the  same 
during  the  whole  of  that  time  under  that  renting;  and 
that,  during  all  the  time  he  so  rented  and  occupied  the 
said  dvvelling  house,  he  also  rented,  bona  fide,  a  build- 
ing called  a  Potwor/c,  or  some  other  building,  jointly 
with  one  E,  A.  in  the  same  parish,  from  another  land- 
lord, at  the  rent  of  15Z.  a  year  and  upwards,  and  occu- 
pied the  same  jointly  with  the  said  E.  A.  under  such  rent- 
ing, and  paid  a  moiety,  at  least,  of  the  rent  and  poors' 
rates,  due  for  the  same,  during  the  whole  of  that  time. 

The  question  for  the  consideration  of  the  Court  was, 
whether,  under  the  circumstances  above  stated,  the 
pauper's  husband,  and  from  him  the  pauper  herself, 
had  acquired  a  settlement  in  the  parish  of  Burslem  under 
6  G.  4.  57. 

F.  V.  Lee, 
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F,  V,  Lee,  in  support  of  the  order  of  sessions.  Sup- 
posing that  two  tenements  in  the  same  parish  may  be 
joined  for  the  purpose  of  giving  a  settlement  within 
6  G.  4.  c.  57.,  as  to  which  Rex  v.  Iver  {a)  must  perhaps 
be  regarded  as  decisive  (though  the  language  of  Taun- 
ton J.  in  Rex  v.  Macclesfield  (Z>)  points  the  other  way), 
still  there  is  no  authority  to  shew  that  an  occupation 
jointly  with  another  person  is  enough  to  satisfy  the 
words  of  the  statute.  The  expression,  "  separate  and 
distinct"  dwelling-house  or  building,  means  separate 
and  distinct  as  regards  other  persons ;  and  this  con« 
struction  has  been  put  upon  it  by  Patteson  and  Wil- 
liams Js.  in  Rex  v.  Wootton  (c),  and  again  by  Patteson  J. 
in  Rex  v.  Great  and  Little  Usworth  and  North  Bid- 
dick  (d). 


1839. 


The  Queen 

against 
The  Inhabit- 
ants of 
Caverswall. 


Whateley,  contra.  That  the  tenements  may  be  united 
is  setded  by  Rex  v.  North  Collingham  {e\  Rex  v.  ^tois^  {g), 
Rex  V.  Tadcaster  {h),  and  Rex  v,  Iver  {a).  As  to  the 
joint  occupancy,  the  dicta  of  Patteson  and  Williams  Js. 
in  the  cases  cited  were  not  necessary  for  the  judgments 
given  in  them ;  nor  does  the  language  of  the  former 
strictly  apply  to  this  case.  Patteson  J.  there  seems  to 
refer  to  the  case  of  a  lodger  or  person  occupying  only 
part  of  a  house.  In  Rex  v.  Great  Wakering  (i)  sl  joint 
renting  was  held  insufficient  only  because  the  entire 
value  of  the  tenement  was  not  large  enough  to  admit  of 
being  divided  between  two:  if  it  had  been  worth  20/. 
a  year,  it  is  evident  that  the  Court  was  prepared  to 


(a)  IJ.  8f  E.  228. 
(c)  lA.^E.  232. 
(e)  IB.  ^  a  578. 
(h)  4B.^  Ad.  703. 


(i)  2B.     Ad,  873. 
{d)  5  A.  S;  E.  261. 
(g)  4J9.  C.87. 
(0  5B.^Ad,  971. 


hold 
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1839. 

The  Queen 
against 

The  Inhabit, 
ants  of 

Caverswall. 


hold  the  occupation  sufficient.  Rex  v.  Kniveton  [a)  is 
also  in  favour  of  the  settlement;  for  the  statute  6  G.  4. 
c,  57.  makes  no  difference  in  this  respect. 

Lord  Denman  C.  J.  None  of  the  authorities  are  ex- 
actly in  point  j  but  I  have  no  doubt  upon  the  construc- 
tion of  the  act.  It  requires  the  party  to  have  the  house 
or  building  separately  to  his  own  use,  and  not  jointly 
with  any  one  else.    He  must  be  the  sole  occupier. 


LiTTLEDALE  J.  The  Statute  evidently  contemplates 
sole  occupancy.  It  would  occasion  difficulties,  if  several 
could  claim  a  setdement  by  a  joint  occupation  of  the  same 
tenement  under  its  provisions. 

Patteson  and  Williams  Js.  concurred. 

Order  confirmed. 


(a)  2  Bur.  S.  C,  499. 


Thursday^ 
May  30th. 


The  Queen  against  Pitt. 


^^AULE  had  obtained  a  rule  in  Trinity  term,  1838, 
calling  on  the  lord  and  steward  of  the  manor  of 
Minty,  in  Gloucestershire^  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them,  or  one  of  them,  to 
accept  the  surrender  of  Richard  Goodrich  of  certain 


Under  stat. 
11  G.  4.  & 
1  W.  4.  c.  60. 

s.  8,,  the  Court 
of  Chancery, 
upon  the  Mas- 
ter's report, 
made  an  order 
declaring  that 
the  heir  of  W., 

legal  tenant  in  fee  of  copyhold  premises,  could  not  be  found,  that  W.  held  as  trustee,  and 
that  /?.  was  entitled  to  the  equitable  fee;  and  appointing  G.  trustee  to  convey  or  sur- 
render the  legal  estate. 

This  Court  refused  to  compel  the  lord,  by  mandamus,  to  accept  G.'s  surrender,  on  the 
ground  that  (assuming  the  statute  to  apply  to  copyholds)  the  Court  of  Chancery  could 
compel  the  performance  of  whatever  was  requisite,  and  was  better  able  than  this  Court 
to  regulate  the  rights  of  the  parties. 

Especially  as  it  appeared  that  5.'s  right  was  disputed,  and  that  the  lord  had  seized 
quousque  and  assigned  for  a  valuable  consideration. 

customary 
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customary  or  copyhold  hereditaments  within  the  said 


1839. 


manor.  The  Queen 

From  the  affidavits  in  support  of  the  rule  it  appeared  "pitt? 
that,  by  an  order  of  the  Court  of  Chancery,  dated  27th 
March  1835,  on  the  petition  of  Sir  Heiiry  Loraine  Baker, 
Bart.,  it  was  referred  to  the  Master  to  enquire  and  state 
to  the  Court  whether  John  Wade,  deceased,  was  a  trustee 
of  the  legal  estate  in  the  one  sixth  part  of  the  copyhold 
hereditaments  in  question,  within  the  meaning  of  stat. 
11  G.  4.  &  1  ^.4.  c.  60.  {a)\  and,  if  the  Master  should 
find  that  he  was  such  trustee,  then  it  was  ordered  that 
he  should  enquire  and  state  to  the  Court  who  was  his 
heir  at  law,  or  whether  it  were  unknown  or  uncertain 
whether  such  heir  were  living  or  dead ;  and,  in  case  the 
Master  should  find  that  it  was  unknown  or  uncertain 
&c.,  then  it  was  ordered  that  he  should  approve  of  some 
proper  person  to  be  appointed  in  the  stead  of  such  heir 
at  law  to  convey  the  legal  estate  in  the  said  one  sixth 
part.  That  the  Master  made  his  report,  dated  15th 
November  1835,  certifying  that  he  had  been  attended  by 
the  petitioner's  solicitor,  and  had  proceeded  &c.  The 
report  of  the  Master  was  then  stated,  which  set  out  the 
evidence  laid  before  him,  the  result  of  which  was  that 
John  Wade  was  admitted  to  hold  the  whole  of  the  copy- 
hold premises  to  him  and  his  heirs  for  ever,  according 
to  the  custom  of  the  manor ;  that  he  afterwards  sur- 
rendered to  the  use  of  his  will :  that,  by  a  memorandum 
indorsed  on  the  copy  of  court-rollj  dated  16th  July  1788, 
he  declared  that,  as  to  one  sixth  part,  he  was  only  trus- 

(a)  "  For  amending  the  laws  respecting  conveyances  and  transfers  of 
estates  and  funds  vested  in  trustees  and  mortgagees ;  and  for  enabh'ng 
courts  of  equity  to  give  effect  to  their  decrees  and  orders  in  certain 
cases." 

tee, 
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1839.      teCs  and  that  this  part  belonged  to  Mary  StorJce,  for  her 
'         life,  and,  after  her  death,  to  the  right  heirs  of  her  de- 

The  Queen  '         '  '  ^ 

against       ceased  husband  Samuel  StorJce,    That  John  Wade  died, 

Pitt. 

having  duly  made  a  will  and  codicil,  without  disposing 
of  the  legal  estate  in  the  said  one  sixth  part:  that 
thereupon  the  legal  estate  in  the  same  vested  in  his  cus- 
tomary heir  at  law  ex  parte  materna.  The  report  then 
deduced  the  title  to  the  equitable  fee  in  the  one  sixth 
part  to  Sir  H»  L,  BaJcer^  the  petitioner.  That  the  heir 
of  John  Wade,  ex  parte  materna,  could  not  be  found. 
That  the  Master  then  found  that  John  Wade  was  a 
trustee  of  the  one  sixth  part  within  the  act ;  that  it  was 
not  known  or  discovered  who  was  his  customary  heir ; 
and  that,  the  petitioner  (Sir  H,  L*  Baker)  having  pro- 
posed B,,  Goodrich  as  a  trustee  instead  of  such  heir,  he, 
the  Master,  approved  of  B.  Goodrich  as  a  proper  person 
to  be  appointed  instead  of  such  heir  to  convey  or  surrender 
the  legal  estate  in  the  one  sixth  part.  The  affidavits  fur- 
ther stated  that  the  Master  of  the  Rolls,  by  order  of  Jafiu- 
ary  21,  1836,  confirmed  the  Master's  report,  and  ordered 
that  B,  Goodrich  should  be  appointed  trustee,  instead  of 
the  customary  heir  of  John  Wade,  to  convey  or  surrender 
the  legal  estate  of  the  one  sixth  part  pursuant  to  the  act. 

The  affidavits  also  stated  that  proclamation  was  made 
at  three  successive  general  courts  halimot  or  courts 
baron  of  the  manor,  in  1818,  1819,  and  1820,  for  the 
customary  heir  olJohn  Wade  to  appear  and  be  admitted 
tenant  of  the  one  sixth  part,  and,  he  not  appearing,  the 
lord  of  the  manor  seized  the  one  sixth  part  into  his 
hands  quousque. 

The  petitioner.  Sir  H".  L.  Baker,  stated,  on  affidavit, 
his  claim  to  the  beneficial  interest  in  the  one  sixth  part, 
as  customary  heir  at  law  of  &c.  (according  to  the  title 

deduced 
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deduced  in  the  Master's  report);  and  that,^  since  the       IS 39. 

order,  he  had  applied  to  the  steward  to  appoint  a  court  _ 

'  .  .  The  Queen 

for  admitting  R.  Goodrich^  in  order  to  his  surrendering  ;  against 

Put. 

but  that  the  steward  had  not  appointed  the  court. 
Details  as  to  the  application  and  refusal  to  appoint  the 
court,  and  of  an  application  and  refusal  to  accept  Good' 
rich's  surrender,  were  also  given,  which  it  is  not  neces- 
sary to  set  forth  here. 

The  affidavits  in  answer  stated  that  the  order  of 
reference  to  the  Master,  the  Master's  report,  and  the 
order  of  the  Master  of  the  Rolls,  were  obtained  ex 
parte ;  that  the  defendants  had  no  evidence  of  Sir  H, 
L,  Baker's  title,  and  did  not  believe  that  he  had  one. 
Details  as  to  this  were  added,  and  also  some  statements 
qualifying  the  supposed  demand  and  refusal  (a).  Also 
that,  since  the  seizure  by  the  lord,  he  had  granted 
away,  for  a  valuable  consideration,  part  of  the  said  copy- 
hold lands,  which  part  was  still  vested  in  the  grantee  or 
his  assignee. 

Kellt/  now  shewed  cause.  This  application  is  founded 
on  Stat.  11  G.  4.  &  1  W.  4.  c.  60.,  the  tide  of  which 
shews  that  the  object  was  to  give  jurisdiction  to  the 
Court  of  Chancery;  and  sect.  8  (b),  upon  which  the 

rule 

(a)  Some  arguments  as  to  the  sufficiency  of  the  demand  and  refusal 
are  omitted  in  this  report,  the  judgment  of  the  Court  having  proceeded 
on  another  ground. 

(6)  Which  enacts,  "  That  where  any  person  seised  of  any  land  upon 
any  trust  shall  be  out  of  the  jurisdiction  of  or  not  amenable  to  the  pro- 
cess of  the  Court  of  Chancery,  or  it  shall  be  uncertain,  where  there  were 
several  trustees,  which  of  them  was  the  survivor,  or  it  shall  be  uncertain 
whether  the  trustee  last  known  to  have  been  seised  as  aforesaid  be  living 
or  dead,  or,  if  known  to  be  dead,  it  shall  not  be  known  who  is  his  heir ; 
or  if  any  trustee  seised  as  aforesaid,  or  the  heir  of  any  such  trustee,  shall 
neglect  or  refuse  to  convey  such  land  for  the  space  of  twenty-eight  days 

Vol.  X.  U  next 
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]839.      rule  is  framed,  applies  only  to  cases  where  there  is  no 

^         question  as  to  the  party  having  the  beneficial  interest, 

against  and,  in  those  cases,  enables  the  Court  of  Chancery  to 
Pitt. 

give  such  party  the  means  of  calling  in  the  legal  estate. 
Here  there  is  a  dispute  as  to  the  equitable  title  of  the 
petitioner ;  and  the  Master's  report  was  merely  upon  ex 
parte  evidence.  This  Court  is,  therefore,  practically  re- 
quired to  give  the  petitioner  the  equitable  estate,  though  he 
may  have  no  title,  at  any  rate  none  known  to  this  Court. 
The  remedy  for  the  petitioner,  if  any,  is  in  chancery. 
If  the  estate  were  freehold,  that  Court  would  direct  the 
conveyance ;  it  may  therefore  direct  the  proceedings  of 
the  copyhold  court  here,  if  the  section  applies  to  copy- 
holds at  all.  That,  however,  may  be  questioned.  It  con- 
tains no  mention  of  admittance  or  surrender;  and  it 
simply  authorizes  the  party  appointed  in  lieu  of  the 
trustee  to  convey.  In  the  interpretation  clause,  sect.  2, 
it  is  enacted  that  the  provisions  relating  to  land  shall 
extend  to  and  include  "  any  manor,  messuage,  tenement, 
hereditament,  or  real  property,  of  whatever  tenure;" 
but  that  does  not  go  the  length  of  giving  the  appointed 
trustee  all  the  rights  of  a  copyhold  tenant.  The  lord 
is  entitled  to  refuse  the  surrender  of  any  party  who  has 
not  been  admitted.  [Littledale  J.  In  1  Scriven  on  Copy- 
holds, 7.  (a)  it  is  said,  "  Special  customary  courts  are 


next  after  a  proper  deed  for  making  such  conveyance  shall  have  been 
tendered  for  his  execution  by,  or  by  an  agent  duly  authorized  by,  any 
person  entitled  to  require  the  same ;  then  and  in  every  or  any  such  case 
it  shall  be  lawful  for  the  said  Court  of  Chancery  to  direct  any  person 
whom  such  Court  may  think  proper  to  appoint  for  that  purpose  in  the 
place  of  the  trustee  or  heir,  to  convey  such  land  to  such  person  and  in 
such  manner  as  the  said  Court  shall  think  proper ;  and  every  such  con- 
veyance shall  be  as  effectual  as  if  the  trustees  seised  as  aforesaid,  or  his 
heir,  had  made  and  executed  the  same." 
(a)  3ded. 

also 
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also  sometimes  called  for  the  purpose  of  effecting  the  1839. 

proposed  transfer  of  copyhold  property  by  the  ad-  ^ 

mission  of  the  new  tenant,  (the  purchaser,  or  mortgagee,  against 

Pitt. 

or,  perhaps,  trustee  for  particular  objects,)  but  at  such 
courts  it  is  not  regular  to  enter  any  presentment,  or 
make  any  proclamation  in  furtherance  of  the  acts  of  any 
prior  general  court."  Can  the  lord  be  compelled  by 
mandamus  to  hold  such  a  special  court  ?]  Here,  also, 
the  lord  having,  as  he  was  entitled  to  do,  seised  quous- 
que,  and  sold  a  part,  the  rights  of  parties  will  be  com- 
plicated ;  and  interests  will  arise  which  a  court  of  chan- 
cery is  more  competent  to  regulate  than  a  court  of 
common  law. 

Cresswell  and  Whatley^  contra.  The  rule  is  properly 
framed  ;  for,  till  the  surrender  has  taken  place,  the  sur- 
renderee cannot  be  admitted,  as  there  will  be  another 
tenant  on  the  roll.  The  interpretation  clause,  sect.  2, 
is  intentionally  so  worded  as  to  include  copyhold  as  well 
as  other  tenures.  [Patteson  J.  referred  to  the  language 
of  Stat.  4  &  5  fT.  4.  c.  23.  s.  6.]  No  objection  can  now 
be  taken  to  the  result  of  the  Master's  report,  confirmed 
'hy  the  Court  of  Chancery :  it  must  be  assumed  that  all  ' 
was  properly  done.  Then  the  Court  of  Chancery  has 
merely  to  name  a  party  to  take  the  place  of  the  heir : 
this  Court  must  treat  the  rights  of  such  nominee  as  they 
would  have  treated  those  of  the  heir :  the  nominee  is  a 
sort  of  heir  special.  Now,  the  heir  may  surrender  with- 
out admittance,  though  a  surrenderee  cannot.  The  trus- 
tee, when  invested  with  his  full  legal  rights,  could  be 
directed  to  act,  by  the  Court  of  Chancery,  under  sect.  11; 
but  this  Court  will  compel  the  lord  to  allow  to  the  heir 
special  whatever  the  heir  would  have  been  entitled  to 
U  2  demand. 
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1839.      demand.    If  it  be  said  that  the  Lord  Chancellor  has 
The  Queen    P°^^^'       direct  the  lord,  independently  of  the  statute, 
a^inst       the  remedy  now  sought  is  at  all  events  the  simplest. 

Lord  Denman  C.  J.  This  is  a  motion  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  stat. 
II  G.  4.  &  1  JV,4;.  c.  60.  5.8.  That  section  enables 
the  Court  of  Chancery  to  appoint  a  person  to  make  a 
conveyance  in  the  place  of  the  trustee  or  heir.  It  is 
said  that  sect.  2  shews  that  the  statute  applies  to  copy- 
holds; and  that,  as  the  proper  conveyance  of  a  copyhold 
is  by  way  of  surrender,  the  lord  should  be  compelled  to 
accept  the  surrender.  If  that  be  so,  I  cannot  see  why 
the  Court  of  Chancery  has  not  the  power  to  do  what  is 
now  asked  for.  We  are  not  to  intrude  our  jurisdiction 
into  a  case  where  the  Court  of  Chancery  has  already 
acted,  and  has  power  to  go  on ;  but  should  leave  that 
Court  to  do  what  the  act  enables  it  to  do,  which  com- 
prehends all  that  is  necessary  for  carrying  into  effect  the 
substitution  of  a  person  for  an  heir  not  found.  Even  if 
the  word  "  convey "  did  not  occur  in  sect.  8,  yet  it 
would  follow,  from  the  general  jurisdiction  of  the  Court 
of  Chancery,  that,  when  an  act  enables  them  to  appoint 
the  substitute,  they  may  do  all  necessary  to  give  effect 
to  the  appointment.  We  therefore  ought  not  to  in- 
terfere, but  to  leave  the  matter  to  that  jurisdiction  which 
is  here  more  capable  than  we  are  to  do  justice,  more 
especially  in  a  case  where  the  lord  sets  up  an  interest, 
and  there  are  disputed  rights  into  which  we  cannot 
satisfactorily  examine. 


LiTTLEDALE  J.  It  is  ouly  of  late  that  this  Court  has 
interfered  by  mandamus  to  compel  the  lord  of  the 

manor 
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manor  to  admit  a  copyholder.    In  Rex  v.  Rennett  [a)  1839. 
the  Court,  though  it  refused  the  mandamus  in  the  par-  * 

The  Queen 

ticular  case,  said  they  would  grant  it  if  a  proper  case  against 

PiXT. 

were  laid  before  them ;  and  Rex  v.  The  Borough  of  Mid-- 
hurst  {h)  is  referred  to  in  the  report,  which,  however, 
was  not  the  case  of  a  mandamus  commanding  the  lord 
of  the  manor  to  admit  a  tenant.  The  Court  of  Chancery 
has,  however,  original  jurisdiction.  This  is  an  applica- 
tion to  compel  the  lord  to  accept  a  surrender.  It  is 
said,  in  1  Scriven  on  Copyholds,  623.  &c.  (c),  that  it  was 
doubted  whether  a  lord  was  compellable  by  mandamus 
to  accept  a  surrender ;  but  he  shews  that  such  a  man- 
damus lies.  However,  the  Court  of  Chancery  having 
original  jurisdiction  (c?),  we  think  this  a  much  fitter  case 
for  that  Court  than  for  us,  in  order  that  it  may  carry 
into  effect  the  purposes  of  the  act.  It  can  call  all  the 
parties  before  itself.  Here,  the  lord  has  seized,  which 
creates  our  difficulty.  Then,  if  the  person  appointed  be 
an  heir  special,  it  may  be  said  that  there  should  be  a 
finding  by  the  homage.  The  whole  proceeding  is  ano- 
malous, and  much  fitter  for  the  Court  of  Chancery  than 
for  us. 

Patteson  J.  We  are  asked  to  consider  Goodrich 
as  heir  at  law :  if  he  be  not,  we  have  no  power  to  inter- 
fere. The  remedy  by  mandamus  to  compel  a  lord  to 
admit  is  comparatively  modern ;  and  I  cannot  find  that 
it  was  ever  exercised  except  in  favour  of  an  heir  or 
tenant  actually  on  the  roll.  A  surrender  by  Goodrich 
would  not  effect  the  admittance  of  any  one ;  if  the  real 
heir  surrendered,  his  surrenderee  would  still  have  to  pay 


(a)  ST  i?.  197. 
(c^  3d  ed. 


{b)  1  Wils.  283. 

(rf)  See  1  Scriv.  Cop,  631,  (3d  ed.). 

U  3  the 
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1839.      the  fine.    My  difficulty,  however,  is  in  saying  that  we 
'      can  look  on  Goodrich  as  the  heir  at  law.    If  he  be  heir, 

The  Queen 

against      it  is  Only  under  the  statute  ;  and  then  the  case  is  pecu- 

PlTT, 

liarly  one  of  equity  and  trust,  and  especially  within  the 
cognizance  of  the  Court  of  Chancery.  We  cannot  see 
our  way  in  the  matter.  There  is  no  legal  estate  in 
Goodrich,  except  by  the  operation  of  the  act ;  but  the 
act  does  not  say  that  the  person  named  shall  have  the 
same  legal  estate  as  the  heir  at  law  had,  but  only  that 
his  conveyance  shall  be  as  effectual  as  if  executed  by  the 
actual  trustee,  or  his  heir.  We  cannot  therefore  act  as 
we  are  asked  ;  the  legislative  provision  does  not  go  far 
enough  for  that  purpose.  But  there  is  no  want  of 
remedy.  The  Court  of  Chancery  has  full  power  to 
do  all  that  is  requisite  for  giving  the  parties  interested 
the  benefit  of  the  enactment. 

Williams  J.  The  objection  that  one  party  was  not 
heard  has  been  answered :  we  must  presume  that  the 
Court  of  Chancery  acted  rightly.  But  is  there  any 
ground  for  our  interference  ?  The  Court  of  Chancery 
has  full  jurisdiction  to  compel  the  performance  of  all 
that  ought  to  be  done. 

Rule  discharged. 
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The  Queen  against  The  Mayor,  Aldermen,  and 


S 


Burgesses  of  the  Borough  of  Bridge  water. 
IR  W.  W.  FOLLETT  had  obtamed  a  rule,  in  Mi-  A  town  council 

ordered  a  pay- 

chaelmas  term,  1837,  calhng  upon  the  defendants  to  ment  from  the 
shew  cause  why  a  certiorari  should  not  issue,  directed  foTXfraying^' 
to  them,  to  remove  certain  orders  or  resolutions  made  oppo^nt^two^^ 
at  a  meetina:  of  the  council  of  the  borough  of  Bridge- 

o  o  °      a  quo  warranto 

"water,  holden  23d  January  1837,  for  defendino^,  at  the  against  a  party 
'  .  .  ^^^^ 

expense  of  the  council,  three  rules  nisi  for  quo  war-  declared  duly 

elected  a  coun- 

rantos  severally  against  three  persons  named  Champion^  ciilor  and  had 

3CCGptt?(l  the 

Bate^  and  Clark  ;  and  for  payment  by  the  treasurer  of  office,  for  ex- 
the  borough  fund  to  Benjamiri  Lovihond  of  100/.  on  office  ;^the^ 
account  of  the  costs  of  defending  the  rules  :  Also  cer-  nJnaitnform-' 
tain  other  like  orders  or  resolutions  made  at  the  same  against 

an  alderman  of 

time  for  opposing,  at  the  expense  of  the  council,  a  rule  J.^^  borough, 
nisi,  calling  on  a  person  named  Chapman  to  shew  cause  misconduct  at 

an  election  of 

why  an  information  for  misdemeanour  should  not  be  councillors, 
exhibited  against  him ;  and  for  payment  by  the  treasurer  ments^werj 
to  Lovihond  of  90/.,  on  account  of  the  costs  of  defend-  ^easureVand 
ing  that  rule ;  and  all  proceedings  had  thereon  :  Notice  audkeT^After 
to  be  given  to  the  council,  or  some  of  them,  and  to  the  wards,  stat. 
town  clerk  and  treasurer  of  the  borough  fund.  i  vict.  c.  78. 

passed. 

The  rule  was  obtained  on  the  affidavit  of  MattJietso  The  Court, 
Paramore,  who  described  himself  therein  as  '^gentle-  upon  the  affi-* 
man,  and  one  of  the  burgesses"  of  the  borough  of  gels  w^o^p-*^' 
Bridaewater,  and  stated  the  following  facts.  In  Michael-  P''^'^'" 

o  '  &      ,  suance  or  the 

term,  1836,  this  Court  granted  rules  nisi  for  quo  instructions  of 

^  a  subsequent 

town  council, 

granted  a  certiorari  to  bring  up  the  orders  of  the  previous  town  council,  and  quashed 
them. 

U  4)  warrantos 
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1839.      warrantos  against  Champion,  Bate,  and  Clark,  for  ex- 
ercising  the  office  of  councillors  of  the  borouffh,  they 

The  Queen  _    ^  &  '  J 

against       having  been  declared  to  be  duly  elected  at  the  election 

The 

Mayor,  &c.,  of  of  November  1836,  and  having  accepted  office;  and  also 

BbIDGEWATER.  ,  .    .    p  ..,.(.  .  .  -r 

a  rule  nisi  tor  a  criminal  mrormation  against  John  Chap- 
man, a  justice  and  alderman  of  the  borough,  for  mis- 
demeanours in  his  office  of  alderman  (a).  On  23d  Janu- 
ary  1837,  two  resolutions  were  passed  by  the  town 
council :  first,  that  the  three  rules  for  quo  warrantos 
should  be  defended  at  the  expense  of  the  council ;  that 
Benjamin  Lovibond,  the  attorney  who  had  already  con- 
ducted the  defence,  should  be  instructed  to  continue  it ; 
that  the  costs  already  incurred  should  be  paid  out  of 
the  borough  fund ;  and  that  the  treasurer  should 
be  directed  to  pay  Lovibond  100/.  on  account  of  the 
costs :  secondly,  a  similar  resolution  for  opposing  the 
rule  against  Chapman,  and  for  paying  90/.  in  respect 
thereof.  The  treasurer  afterwards  paid  the  190/.  to 
Lovibond,  for  which,  as  the  deponent  was  informed  and 
believed,  Lovibond  had  not  accounted  to  the  town  coun- 
cil. The  three  rules  for  quo  warrantos  were  afterwards 
made  absolute,  informations  filed,  judgments  suffered  by 
default,  and  judgment  of  ouster  signed  in  all  three  cases. 
The  rule  against  Chapman  was  discharged,  on  payment 
of  costs  to  the  prosecutor  by  Chapman. 

In  the  affidavits  in  answer,  it  was  deposed  that  the 
190/.  had  been  paid  to  Lovibond  by  the  treasurer  in 
January  1837,  after,  and  pursuant  to,  the  resolutions  : 

{a)  In  the  second  resolution  of  the  council,  afterwards  mentioned,  it 
was  stated  that  these  were  "  misdemeanours  alleged  to  have  been  com- 
mitted by  him  in  discharge  of  his  duty  as  the  presiding  alderman  at  the 
election  of  councillors "  for  one  of  the  wards  of  the  borough,  in  No- 
vember 1836. 

that 
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that  the  treasurer's  accounts,  contaming  items  of  these  1839. 
payments,  were  duly  audited  in  March  1837:  that,  in 

*  ^        The  Queen 

August  1837,  the  treasurer  resigned  his  office,  and  paid  against 
over  the  balance  remaining  in  his  hands  to  his  successor  :  Mayor,  &c.,  of 
that  the  present  application  was  made  at  the  instance 
of  the  now  town  council,  and  at  their  expense,  and  under 
the  direction  of  a  committee  appointed  by  them  for  the 
purpose,  in  pursuance  of  a  resolution  passed  by  the 
town  council  in  November  1837:  that  Par  amor  e  was  an 
attorney,  professionally  engaged  by  that  committee  to 
conduct  the  present  proceedings:  and  that,  in  De- 
cember 1837,  the  town  council  resolved  not  to  oppose 
the  proceedings. 

In  last  Hilary  term 

lErle  shewed  cause,  on  behalf  of  the  party  who  was 
treasurer  in  January  1837  and  until  August  1837. 
First,  this  is  an  application  by  the  town  council  for  the 
purpose  of  defeating  their  own  order;  for,  though  the 
order  was  made  in  January  1837,  and  the  rule  was 
obtained  on  behalf  of  a  town  council,  which,  as 
to  some  of  the  individuals,  was  new,  in  Michaelmas 
term,  1837,  yet  the  body  is  legally  the  same.  The 
town  council  is  thus  applying  against  itself.  Secondly, 
no  certiorari  lies.  Stat.  5  h  6  W.  4.  c.  76.  s.  132.  enacts 
that  no  order  made  in  pursuance  of  that  act  shall  be 
removed  by  certiorari  {b).  It  is  true  that  stat.  7  4. 
&  1  Vict,  C.I  8,  s,  M\  enacts  that,  "  whereas  it  is  ex- 
pedient to  give  all  persons  interested  in  the  borough 

(a)  January  29th,  1839.    Before  Tuor&  Denman  C.  J.,  Littledalet  Wil- 
liams, and  Coleridge  Js. 

(6)  See  Regina  v.  The  Justices  of  Rippon,  1  A.  ^  E.  All, 

fund 
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1839.      fund  of  every  borough  a  more  direct  and  easy  remedy 
for  any  misapplication  of  such  fund,"  "  any  order  of  the 

The  Queen  J  t-f  >  J 

against      council  of  any  borough  for  the  payment  of  any  sum  of 

The 

Mayor,  &c.,  of  money  from  or  out  of  the  borough  fund  of  any  borough 
Bridgewater.  removed  into  the  Court  of  King's  Bench  by 

writ  of  certiorari,  to  be  moved  for  according  to  the 
usual  practice  of  the  said  Court  with  respect  to  writs  of 
certiorari."  But  that  act  was  passed  I7th  Jufy  1837  ; 
the  orders  in  question  were  made  on  23d  January  1837; 
and  the  treasurer's  accounts  were  audited  in  March 
1837.  The  attempt  is,  therefore,  to  give  a  retrospec- 
tive operation  to  stat.  7  4.  &  1  Vict,  c,  78.  s.  44., 
which  contains  no  words  to  such  an  effect.  Sect.  1  of 
the  same  act  provides  that  nothing  in  the  act  shall  ex- 
tend to  invalidate  a  payment  bona  fide  made  before  its 
passing.  Thirdly,  the  treasurer  had  no  power  to  disobey 
the  order  of  the  council ;  and  he  is  not  now  to  be  ques- 
tioned for  payments  duly  ordered,  made,  and  allowed. 

Sir  W,  W,  Follett  contra.  First,  the  case  is  precisely 
that  which  the  legislature  had  in  view  in  passing  stat. 
7  JF.  4.  &  1  Vict,  c.  78.  s.  44.  Every  burgess  has  a  right, 
now,  to  call  in  question  orders  for  payments  not  made  in 
pursuance  of  stat.  5  &  6  W.^.  c,  76.  s.  92.  The  Court 
will  not  interfere  with  this  right  on  the  suggestion  that 
the  party  is  enforcing  it  at  the  instance  of  the  town 
council.  It  is  said  that  this  is  merely  an  application  by 
the  town  council  against  itself;  but  the  application  is 
opposed  by  counsel  instructed  by  parties  opposing  the 
town  council.  Secondly,  sect.  44  of  stat.  7  W.  4. 
&  1  Vict,  78.  is,  no  doubt,  as  to  the  certiorari, 
prospective  only,  but  it  is  not  so  confined  as  to  the 
ordev  which  is  the  subject  of  the  writ:  "any  order" 

may 
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maybe  removed  by  certiorari.    The  act  will  be  con-  1839. 
strued  liberally,  having  been  passed  to  amend  de-    -phe  Quekn 
fects  in  the  earlier  act.     The  order  complained  of  against 

The 

was  illegal  from  the  first;  the  remedy  is  certainly  Mayor,  &c.,  of 
new,  but  nothing  is  made  illegal  which  was  previously 
legal ;  in  which  sense  only  the  retrospective  effect  would 
be  objectionable.  Thirdly,  it  does  not  appear  that  the 
treasurer  will  suffer  in  any  way  by  this  rule  being  made 
absolute.  [Lord  Denman  C.  J.  What  will  you  do  with 
the  order  when  you  have  it  ?]  The  parties  may  not  be 
prepared  to  answer  that  question.  [Lord  Denman  C.  J. 
The  answer  might  guide  us  in  the  exercise  of  our 
discretion,  if  any  is  given  to  us.  Littledale  J.  It  would 
be  going  a  good  way  if  the  accounts  were  now  to  be 
reviewed.] 

Lord  Denman  C.  J.  It  must  be  understood  that  we 
think  this  a  very  important  application,  and  consider 
the  town  council  right  in  making  it;  but,  as  to  the 
decision,  we  must  pause. 

Cur,  adv,  mlt. 


Lord  Denman  C.  J.,  in  this  term  {June  6th),  deli- 
vered the  judgment  of  the  Court.  This  was  a  motion 
for  a  certiorari  to  remove  an  order  for  payment  of 
costs  of  some  quo  warrantos,  and  of  a  rule  for  a 
criminal  information  against  some  person  for  affront- 
ing a  magistrate  («).  The  rule  must  be  made  abso- 
lute, these  being  clearly  no  public  purposes.  But 
an  objection  was  taken  in  this  case  that  the  treasurer 
had  settled  and  rendered  all  his  accounts  before  stat. 
7      4.  &  1  Vict,  c,  78.  {July  1837),  which  gives  power 

{a)  See  p.  282.,  ante,  note  {a). 

to 
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1839.      to  remove  accounts,  the  certiorari  having  been  taken 
away  by  the  former  statute.    But  the  later  act.  reciting 

The  Queen  ^     ^  ,  ,  ^  ^ 

against      that  it  is  expedient  to  give  all  persons  interested  in  the 

The 

Mayor,  &c.,  of  borough  fund  of  every  borough  a  direct  and  easy 
Bridgewater.  j,gjj^gjjy  fQj.  ^y^y  misapplication  of  such  fund,  enacts 

that  any  order  of  the  council  of  any  borough  for 
the  payment  of  any  sum  of  money  from  or  out  of 
the  borough  fund  of  any  borough  may  be  removed 
into  the  Court  of  King's  Bench  by  certiorari,  not 
confining  it  to  orders  thereafter  to  be  made,  nor  to 
such  accounts  as  were  unsettled  at  the  time  of  passing 
the  act. 

Rule  absolute. 


The  Queen  against  Paramore. 

The  orders  were  brought  up,  and  a  rule  obtained 
for  quashing  them  for  insufficiency ;  against  which,  in 
the  following  Trinity  term  {Wednesday^  June  3d,  1840), 

Sir  J,  Camphelli  Attorney- General,  shewed  cause,  and 
contended  that  the  application  of  the  borough  fund  was 
not  illegal,  but  was  ordered  in  the  bona  fide  exercise  of 
the  discretion  of  the  council,  and  that  no  corrupt  motives 
were  alleged ;  and  that  the  individuals  elected  were  com- 
pelled to  take  office  under  penalty  :  and,  on  this  part  of 
the  case,  he  referred  to  The  Attorney-General  v.  The 
Mayor  of  Norwich  [a).  He  relied  also  on  the  points 
previously  made  in  opposition  to  the  rule.  {Patteson  J. 
This  town  council  is  not  only  composed  of  different  in- 

(a)  2  Myl.  ^  Cr.  406.  And  see  The  Attorney- General  v.  Corpora- 
tion of  Norwichy  1  iTeew,  700. 

dividuals 
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dividuals  from  those  composing  the  former  one,  but  it  is  1839. 
also  a  different  body.    The  corporation  is  indeed  the 

^  ^  The  Queen 

same;  but  that  consists  of  the  mayor,  aldermen,  and  against 

Paramore. 

burgesses.    The  town  council  is  not  the  corporation.] 

Sir  W,  W,  Follett,  contra.  The  Attorney-General  v. 
The  Mayor  of  Normch  [a]  turned  entirely  on  the  plead- 
ings. The  Lord  Chancellor  allowed  the  demurrer,  be- 
cause, consistently  with  the  language  of  the  pleadings, 
it  was  possible  that  the  expenses  had  been  incurred  in 
defending  the  existence  of  the  corporation.  Here,  such 
a  state  of  things  cannot  exist.  The  town  council  has  no 
interest  in  defending  the  offices  of  particular  individuals, 
and  consequently  has  no  discretionary  power  of  paying 
the  costs  of  the  defence.  The  other  points  were  dis- 
posed of  on  granting  the  rule. 

Lord  Denman  C.  J.  Without  reference  to  our 
former  judgment,  it  is  clear  that  these  orders  are  bad. 
The  parties  were  interested  as  individuals ;  they  did  not 
embody  any  interest  of  the  corporation. 

Littledale  J.  concurred. 

Patteson  J.  There  may  be  a  hardship  on  an 
individual,  in  subjecting  him  to  legal  proceedings  for 
accepting  an  office  which  he  is  fineable  for  not  accept- 
ing. But,  if  we  were  to  admit  that  the  borough  funds 
may  be  applied  to  defend  his  office,  the  consequence 
would  be  that  the  town  council ,  would  be  bound  to 
defend  all  parties  against  whom  such  proceedings  were 
taken,  enemies  as  well  as  friends. 

(a)  2  Myl.  ^  Cr.  406.    And  see  The  Attorney  General  v.  Corpora^ 
Hon  of  Norwichi  1  Keen^  700. 

Williams 
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1839.  Williams  J.    With  regard  to  the  rule  for  a  cri- 

^,   Z         minal  information,  how  can  it  be  for  the  interest  of 

I  he  Queen 

against  the  borough  that  an  individual  who  has  committed  a 
Paramokk. 

delmquency  should  not  be  punished  ? 

Rule  absolute. 


The  Queen  agaijist  Watkinson. 
The  election  of  TNFORMATION  in  the  nature  of  quo  warranto,  call- 

a  chief  con- 

stable  for  a  wa-  ing  upon  the  defendant  to  shew  by  what  authority 
^Welt\i(]iing^^  he  claimed  to  have,  &c.,  the  office  of  a  chief  consta- 
hLS-b^eln     ^^^^  wapentake  of  Staincliffe  with  Ewcross,  in  the 

^eLlonsofThe^  ^^^^  Riding  Yorkshire,  By  the  pleadings  (which 
justices  usually  j^ade  part  of  the  case)  the  following  issues  were  raised. 

acting  for  the  ^  '  ° 

wapentake,  First,  whether  the  defendant  was  duly  appointed  one 

without  notice 

to  the  other      of  the  two  chief  coustables  for  the  said  wapentake  at  a 

justices  of  the 

riding :  Held,  general  court  of  quarter  sessions  holden  at  Pontefract, 

lion  was  void,  in  ^i^d  for  the  said  riding,  on  April  2d,  1832.  Secondly, 

constabfemiaht  whether,  at  such  sessions,  he  was  duly  admitted  to  that 

a'ubTequent  ^^^^  ^^^"^^  "P°^ 

quarter  ses-  Question,  whether  one  Christopher  Edmondson  was  not 

sions.  ^ 

duly  appointed  to  be  such  chief  constable  at  a  special 
petty  sessions  of  the  justices  of  the  peace  acting  for  the 
said  wapentake,  duly  called  and  holden  for  the  election 
of  such  chief  constable  on  29th  August  1831. 

On  the  trial  before  Tindal  C.  J.  at  the  Yorkshire 
Summer  assizes,  1835,  a  verdict  was  found  for  the 
Crown  upon  all  the  issues,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

There  are  two  chief  constables  appointed  for  the 
wapentake  of  Staincliffe  mth  Ewcross  ;  and  the  office  of 
one  of  those  chief  constables  became  vacant  on  5th  July 

1831, 
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1831,  by  the  death  of  William  Carr,    A  meeting  of  the  1839. 
matristrates  usually  actino-  for  the  wapentake  was  duly 

°  Jo  r  •'The  Queen 

called  and  holden  on  29th  August  1831,  for  the  express  against 

->     ^        •  1  •    P  11-1  C  WatKINSON. 

purpose  ot  electmg  a  chief  constable  m  the  room  or 
Carr.  At  this  meeting,  Edmondson  was  appointed,  by 
the  majority  of  the  justices  present,  to  be  such  chief  con- 
stable, and  was  recommended  by  them  to  be  sworn  into 
that  office  at  the  next  general  quarter  sessions  for  the 
riding.  At  those  sessions  Edmondson  duly  applied  to 
the  Court,  and  requested  to  be  sworn  into  the  office, 
pursuant  to  his  appointment;  which  the  Court  refused, 
and  adjourned  the  matter  to  the  Pontefract  quarter  ses- 
sions to  be  holden  on  2d  April  1832.  At  those  sessions 
the  defendant  was  elected  and  admitted  to  the  office. 

The  only  question  of  fact  in  dispute  upon  the  trial 
was,  whether  Edmondson  had,  at  the  petty  sessions  on 
29th  August  1831,  been  actually  elected  and  appointed 
a  chief  constable  in  the  place  of  Carr,  and  recommended 
to  be  sworn  in  at  the  next  quarter  sessions,  or  whether 
he  had,  on  that  occasion,  been  merely  recommended  to 
the  justices  to  be  assembled  at  the  next  sessions,  as  a 
fit  person  to  be  appointed  chief  constable  by  the  said 
sessions.  The  jury  found  that  Edmondson  had,  at  the 
special  sessions,  been  elected  and  appointed  to  the  said 
office  and  recommended  to  be  sworn  in  at  the  quarter 
sessions,  and  not  merely  recommended  to  the  justices 
at  those  sessions  to  be  by  them  elected. 

It  was  admitted,  on  behalf  of  the  Crown,  that,  sup- 
posing the  justices  in  petty  sessions  had  not  the  power 
to  make  such  an  appointment,  but  that  that  power 
resided  in  the  justices  in  quarter  sessions,  the  defendant 
had  been  duly  elected,  appointed,  and  admitted  at  the 
Pontefract  quarter  sessions  holdeu  on  2d  April  1832. 

The 
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1839.         The  questions  for  the  opinion  of  this  Court  were. 
The  QuEEK       Whether  the  election  and  appointment  of  Edmondson 
against      at  the  Special  petty  sessions  holden  on  29th  AmusL 

Waikinson, 

]831,  was  or  was  not  a  valid  election  and  appoint- 
ment. 

Or  whether  the  defendant  was  duly  elected,  ap- 
pointed, and  admitted  at  the  said  general  quarter  ses- 
sions for  the  riding,  holden  at  Pontefract  on  2d  April, 
1832. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

Starlcie,  for  the  Crown.  The  principal  question  is, 
whether  Edmondson  was  duly  elected  chief  constable  by 
the  justices  acting  for  the  wapentake,  on  29th  August 
1831.  It  will  be  argued,  on  the  other  side,  that  the 
justices  on  that  occasion  acted  without  authority;  and 
that  the  election  should  have  been  at  quarter  sessions. 
If  the  power  to  elect  be  vested  in  the  justices,  qua 
justices,  as  representing  the  ancient  conservators  of  the 
peace,  then  the  court  of  quarter  sessions  has  nothing  to 
do  with  the  election :  the  members  of  that  court  could 
act  simply  as  individual  justices.  The  statute  of  Win- 
chester, 2stat.  IS  Ed.  1.  c»  6.,  mentions  the  office  of  con- 
stables, two  to  be  chosen  in  every  hundred  and  franchise, 
to  view  armour ;  the  office  must  therefore  have  existed 
before  (b).  Justices  of  peace,  as  the  office  now  is,  were 
first  created  by  2stat.  1  Ed,  3.  c,  16.,  which  enacts  that 
in  every  county  good  men  and  lawful  shall  be  assigned 
to  keep  the  peace  (c).  The  office  is  further  regulated 
by  Stat  4<  Ed.  S.  c.  2.,  and  2  stat.  1 8  ^Jc?.  3.  c.2.  The 

(a)  OnthelOthandl4thofiVb2;em6erl838,beforeLordZ>enmawC.  J., 
Patteson,  Williams,  and  Coleridge  Js. 
(6)  See  Begina  v.  Wi/atf  1  Salk,  175,  381.        (c)  See  2  Jnst.  558. 

last 
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last  enacts  "  that  two  or  three  of  the  best  of  reputation  1839. 
in  the  counties  shall  be  assigned  keepers  of  the  peace 

,  The  Queen 

by  the  king's  commission,  and  at  what  time  need  shall  agai7ist 

Watkinson. 

be,  the  same,  with  other  wise  and  learned  in  the  law, 
shall  be  assigned  by  the  king's  commission  to  hear  and 
determine  felonies  and  trespasses  done  against  the  peace 
in  the  same  counties,  and  to  inflict  punishment,"  &c. 
The  duties  of  justices  of  the  peace  are,  afterwards,  laid 
down  in  stat.  34  Ed,  3.  c»  1.,  including  the  duty  "  to 
hear  and  determine  at  the  king's  suit  all  manner  of 
felonies  and  trespasses  done  in  the  same  county."  Then 
stat.  12  R.  2,  c.  10.  enacts  "  that  in  every  commission 
of  the  justices  of  peace,  there  shall  be  assigned  but  six 
justices,  with  the  justices  of  assises,  and  that  the  said 
six  justices  shall  keep  their  sessions  in  every  quarter  of 
the  year  at  the  least,  and  by  three  days,  if  need  be." 
That  statute  gave  no  fresh  jurisdiction,  and  took  none 
away.  By  it,  the  sessions  were  to  be  held  quarterly  at 
least :  but  they  might  still  be  held  often er.  It  appears 
from  this  that  the  election  of  constables,  if  made  by  jus- 
tices in  the  character  of  conservators  of  the  peace,  could 
not,  up  to  the  time  of  Richard  the  Second,  be  in  the 
court  of  quarter  sessions;  nor  does  any  provision  re- 
strict the  election  to  that  court.  Sessions  may  be 
holden  upon  summons,  under  a  precept  of  two  justices ; 
and  that  seems  to  be  the  most  regular  course,  though 
a  sessions  may  be  held  w^ithout  summons ;  Lam- 
hard,  Eirenarc/ia,  book  4.  ch.  2.  (p.  380.,  ed.  1619); 
Com,  Dig,  Justices  of  Peace^  (D  3.).  A  precept  by  two 
Justices  cannot  be  superseded  by  other  justices  of 
peace  ;  Com,  Dig,  Justices  of  Peace,  (D  3.),  citing  La?7i'' 
hard,  Eirenarcha,  book  4.  ch.  2.  p.  383.  In  Rex  v- 
Hewson  {a)  Holt  C.  J.  said,  "  How  can  justices  of  peace 

(a)  12  Mod,  180. 

Vol.  X.  X  make 
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Watkinson. 


18S9.      make  a  constable,  who  is  an  officer  at  common  law,  and 
~      they  only  by  statute,  only  there  may  have  been  such  an 

The  Queen  ^        ^     ^  ^  ^ 

against  usage  from  the  neglect  of  those  to  whom  it  properly 
belonged;  perhaps  there  may  be  some  old  statute  for 
it,  which  is  lost.  Ancient  usage  for  three  or  four  hun- 
dred years  is  good  evidence  of  a  law.  If  an  act  of  par- 
liament be  lost  or  embezzled,  the  law  remains  stilL 
May  be  the  conservators  of  the  peace  did  it  at  common 
law."  iColeridge  J.  By  2  stat.  13  Ed,  I,  6.,  two 
constables  are  to  be  chosen  in  every  hundred  and  fran- 
chise to  make  the  view  of  armour ;  and  they  are  to  pre- 
sent defaults  "  before  justices  assigned."  What  justices 
were  these  ?]  Probably  justices  in  eyre  :  the  high  con- 
stables could  not  then  be  bound  to  attend  at  quarter 
sessions. 

It  may,  however,  be  argued  that  the  appointment 
has  now  devolved  upon  the  magistrates,  because  the 
sheriffs'  torns  and  courts  leet  have  ceased  to  exercise 
the  power.  The  history  of  the  appointment  has  been 
the  subject  of  controversy ;  but  it  seems  clear  that 
the  petty  constables  were  anciently  appointed  by  the 
freeholders  (at  the  leet,  where  there  was  one),  and  the 
high  constables  at  the  sheriff's  torn  held  in  the  hun- 
dred :  4  Inst,  265,  267.  It  appears,  indeed,  to  have  been 
the  opinion  of  Lord  Coke,  in  4  Inst,  267.>  and,  at  one 
time  at  least,  of  Lord  Hale,  2  P,  C,  96,  ed.  1800. 
(citing  Sharrock  v.  Hannemer  {a) ),  that  the  office  of  high 
constable  was  created  by  2  stat.  13  Ed.  I,  c,6.:  other 
authorities,  however,  shew  that  it  was  a  common  law 
office :  Fitzkerbert  and  Crompton^s  Office,  S^c,,  of  Justices 
of  Peace,  Sfc,  222  b.  (ed.  1606),  Pomll  J.  and  Holt  C.  J. 

(a)  Cro^  Eli%,  315, 

in 
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in  Regina  v.  Wyatt  («),  Lord  Hale  in  Rex  v.  King  (b)  1839. 
(citinff  Samoys  Case),  Holt  C.  J.  in  Regina  v.  Jen- 

°  The  Queen 

nings  (c),  Com.  Dig.Leet,  (M  5.)»    In  Ritson^s  Office  of  against 

......        .  ,       -VT    1  •  Waxkinson. 

Constable,  p.  13.  (2d  ed.j,  it  is  said,  "  Nothing  can  be 

more  certain  than  that  the  constable  of  the  hundred,  or 
high  constable,  whether  he  be  allowed  an  officer  at  the 
common  law  or  not,  was  instituted  long  before  that  sta^ 
tute  "  ( Winchester) ;  and  he  gives,  from  the  Adversaria  of 
Wats's  edition  of  Matthew  Paris  (d),  a  writ  or  mandate  of 
the  time  of  36  H.  3.,  which  seems  to  have  been  the  found- 
ation of  the  sixth  chapter  of  the  statute  of  Winchester :' 
"  in  singulis  vero  hundredis  constituatur  unus  capitalis 
constabularius,  ad  cujus  mandatum  omnes  jurati  ad  arma 
de  hundredis  suis  conveniant,"  &c.  The  courts  leet 
create  petty  constables  still ;  but  in  their  default,  and 
only  then,  any  two  justices  of  peace  were  to  act,  by  stat. 
13  &  14  C.2.  c.  12.  5.  15.:  The  Case  of  the  Constables 
of  Limington  (e),  Case  of  the  Constable  of  Stepney  (g), 
Case  of  the  Village  ofChorley  (/z).  And  in  Rex  v.  Heist)- 
son  (i)  Holt  C.  J.  says,  "  If  there  be  no  leet  at  all,  then 
you  must  go  to  the  sheriff's  tourn."  Now,  if  the  office  of 
high  constable  existed  before  2  stat.  13  Ed,  1.  c.  6.,  and 
that  statute  merely  enlarged  the  powers,  creating  also, 
perhaps,  two  high  constables  in  lieu  of  one,  the  justices 
of  peace  may  have  succeeded  to  the  power  of  appointing 
in  lieu  of  the  sheriff's  torn  holden  in  the  hundred,  their 

(a)  2Ld.  Raym.  1189.  S.  C.  1  Salh.  175,  380. 

(b)  3  Keb,  197,  230.    S.  C.  as  ICeene's  Case,  Freem.  K.  B.  and  C.  P. 
348. 

(c)  11  Mod.  215. 

(d)  See  the  whole  writ  at  the  end  of  the  Adversaria. 

(e)  2  Str.  798.  (g)  1  Bulst.  174. 
{h)  1  Salh  175.  {i)  12  Mod.  180. 
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1839.      commission  charging  them  to  "  cause  to  be  kept  all 
~         ordinances  and  statutes  for  the  good  of  the  peace,  and 

The  QoEEN  ^  ^ 

against      for  preservation  of  the  same."    But  then  the  justices 

Watkinsok, 

who  elect  the  officer  for  the  hundred  in  lieu  of  the 
sheriff's  torn  in  the  hundred  should  clearly  be  the  jus- 
tices of  the  hundred.  This  seems  to  have  been  under- 
stood by  the  legislature  in  the  time  of  Henry  VIII., 
since  the  act  for  regulatino:  Wales,  stat.  34;  &  35  iif.  8. 
c.  26.  s.  70.,  enacts  "  that  the  said  justices  of  the  peace, 
or  two  of  them  at  the  least,  whereof  one  of  them 
to  be  of  the  quorum,  shall  appoint  and  name,  in 
every  hundred  within  the  limits  of  their  commission, 
two  substantial  gentlemen  or  yeomen  to  be  the  chief 
constables  of  the  hundred  wherein  they  inhabit ;  which 
two  constables  of  every  hundred  shall  have  a  special 
regard  to  the  conservation  of  the  king's  peace,  and  shall 
and  may  do  and  use  their  offices  in  all  and  singular 
things,  as  is  used  hy  the  high  constables  of  the  hundreds  in 
England,  and  shall  be  bound  to  all  things  as  the  high 
constables  of  the  hundreds  in  England  be  bound  to  do." 
The  high  constables  are  the  officers  of  the  justices  of  the 
hundred,  who  issue  their  precepts  to  them  :  the  duties 
of  the  high  constable  are  not  confined  to  the  business  of 
the  court  of  quarter  sessions.  It  is  a  common  law  prin- 
ciple, that  functionaries  should  appoint  their  own  minis- 
ters. Again,  if  the  office  was  created  by  2  stat.  13  Ed,  1. 
c.  6.,  it  then  appears  to  be  an  office  for  the  hundred ; 
and  the  same  reasoning  applies.  In  DaltorHs  Country 
Justice,  c.  185.  p.  511.  (ed.  1715),  it  is  said,  "The 
sessions  of  the  peace  are  a  court  of  record  holden  be- 
fore two  or  more  justices  of  the  peace,  whereof  one  is 
of  the  quorum,  for  execution  of  the  authority  given  them 
by  commission,  of  the  peace,  and  certain  statutes  and 

acts 
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acts  of  Parliament."  The  quarter  sessions  are  simply 
the  general  sessions  holden  quarterly.  There  is  nothing 
in  the  nature  of  this  court  to  give  it  a  peculiar  power  of 
appointing  the  high  constable. 

Worilet/,  contra.  The  question  is,  not  whether  justices 
in  petty  sessions  might  appoint,  with  the  approbation  of 
the  general  sessions,  but  whether  their  appointment 
against  the  will  of  the  general  sessions  be  good.  If  it 
be,  a  mandamus  would  lie  to  the  general  sessions  to 
swear  in  a  constable  appointed  at  the  petty  sessions. 
The  authority  of  the  justices  must  arise  either  from 
statute,  or  from  the  devolution  of  a  duty  upon  them,  on 
the  torn  ceasing  to  act.  It  seems  that,  from  a  time 
earlier  than  the  Conquest,  the  torn  holden  in  the  hun- 
dred was  for  the  whole  county,  though  holden  in  the 
several  hundreds  for  the  sake  of  convenience  (a).  In 
this  point,  it  was  distinguished  from  the  hundred  court, 
and  was  analogous  to  the  general  or  quarter  sessions. 
In  Dalton^s  Justice,  c,  28.  p.  57.,  (ed.  1715),  there  is  a  re- 
ference to  a  dictum  of  Fineux  C.  J.  of  K,  B.,  in  Yearb. 
Pasch  12  iJ.  7.  pi.  1.  fol.  17  B.,  18  A.,  the  effect  of 
which  is,  that  the  counties  were  divided  into  hundreds, 
and  high  constables  appointed  for  each  hundred,  because 
the  counties  were  too  populous  to  be  undertaken  by  the 
sheriff,  who  originally  had  the  government  of  them.  This 
would  explain  why  the  sheriff's  torn,  though  holden  in  the 
hundred,  is  still  merely  the  sheriff's  court  for  the  whole 
county.  So  the  leet  was  derived  from  the  torn ;  and  the 
petty  constables,  being  the  officers  for  the  smaller  divi- 
sions, were  there  elected.  The  authorities  are  collected 
in  3  Ha-iSih  P.  C,  p.  123.  (7th  ed.)  book  2.  c.  10. ;  in 

(a)  See  Lord  Coke  on  Magna  Charta,  stat.  9  H,  3.  c.  35,  2  Inst.  70. 

X  3  2  Inst. 
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1839.  2  Inst,  71.;  and  in  4  Inst,  259,  267.  Now  it  is  clear  that 
~[         the  torn,  as  a  criminal  court  for  the  county,  is  at  present 

The  Queen  r 

against      represented,  not  by  individual  justices,  but  by  the  general 

"W  ATKINSON. 

sessions;  and  the^e  cannot  be  distinguished  from  the 
quarter  sessions;  Lambard^s  Eirenarcha^  book  4.  c.  19,  20, 
pp.  592,  593.,  (ed.  1619).  By  stat.  12  R,  2.  c.  10.  the 
number  of  justices  of  the  peace  for  a  county  is  limited  to 
six ;  by  stat.  14  i?.  2.  c.  1 1,  it  is  enlarged  to  eight.  But 
there  are  eight  wapentakes  in  the  West  Riding  of 
YorJcshire ;  if,  therefore,  the  election  of  high  con- 
stable for  the  wapentake  were  confined  to  the  justices 
of  a  single  wapentake,  the  high  constable  in  the  West 
Riding  would,  even  after  stat.  14  i?.  2.  c.  1 1.,  have  been 
appointed  by  a  single  justice.  But,  in  fact,  petty  ses- 
sions are  of  modern  origin,  and  appear  not  to  be  recog- 
nised by  the  law,  except  where  modern  statutes  give  a 
power  to  two  or  more  justices.  Then,  to  execute  such 
powers,  the  requisite  number  of  justices  meet  periodically. 
The  court  is  therefore  created  only  by  these  statutes ; 
and  the  title  has  no  other  legal  meaning.  The  holding  of 
general  sessions  quarterly  is  prescribed  by  stat.  12  R.2, 
c,  10.,  and  1  stat.  2  H".  5.  c.4.  5.2.  Lambard^  Eirenarcha, 
book  4.  c.  20.  p.  623.,  says  that  the  special  sessions 
differ  from  the  general  chiefly  in  this,  "  that  they  be 
holden  at  other  times,  when  it  shall  please  the  jus- 
tices themselves,  or  any  two  of  them  (the  one  being 
yof  the  quorum)  to  appoint  them.  And  this  power  they 
have,  not  only  by  the  commission,  but  also  by  the  sta- 
tute 2  H,  5.  c,  4."  (1st  statute)  "  which  alloweth  them 
to  do  it  more  often  than  the  four  times,  if  need  do  so 
require.  They  be  also  (for  the  most  part)  summoned 
to  some  special  business,  and  not  directed  to  the  general 
service  of  the  commission :  And  yet  there  is  no  doubt, 
but  that  all  the  articles  within  the  commission  of  the 

peace, 
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peace,  are  both  inquirable  and  determinable  at  any  spe-  1839. 
cial  sessions  of  the  peace."  And  in  book  4.  c.  1.  (p.  378.) 

The  Queen 

he  defines  a  session  of  the  peace  to  be  "  an  assembly  of  against 

,  N  .      •         PI  ,         PI,.  Watkinson. 

any  two  (or  more)  justices  ot  the  peace  (one  of  them  being 

of  the  quorum)  at  a  certain  day"  &c.  "  appointed  to 
enquire  "  &C.5  "  and  thereupon  to  proceed  to  hear  and 
determine  "  &c. ;  and  excludes  such  assemblies  as  are  only 
for  enquiry,  which  may  be  holden  by  justices,  no  one  of 
whom  is  of  the  quorum.  This  shews  that  by  "  the 
sessions "  the  books  mean  a  session  of  the  whole  body 
of  justices  ;  which  is  inconsistent  with  the  notion  that  a 
limited  number  of  justices,  acting  for  a  particular  dis- 
trict, can,  in  the  execution  of  their  general  authority, 
exclude  the  rest.  What  is  now  called  a  special  petty 
sessions,  might  be  held  by  justices  who  are  not  of  the 
quorum,  for  certain  purposes.  That,  therefore,  is  not, 
in  the  proper  sense  of  the  word,  a  session  of  the 
peace.  \_Coleridge  J.  When  sessions  meet  for  a  spe- 
cial purpose,  such  as  agreeing  upon  measures  respecting 
the  gaol,  or  the  finances  of  the  county,  is  not  that  by 
adjournment  from  a  general  sessions  ?]  That  is  not 
always  so.  For  instance,  all  the  justices  of  the  three 
Ridings  of  YorlcsJiire  meet  at  York  once  in  every  year : 
that  could  not  be  by  adjournment  from  any  other  ses- 
sions. The  session  which  has  the  limited  power  is 
holden,  according  to  Lambard^s  view,  in  the  passage  last 
referred  to,  under  the  first  assignavimus,  not  the  second, 
which  requires  one  of  the  quorum.  The  legislature 
have  adopted  the  principle  of  giving  certain  powers  to 
two  or  more  justices,  relying  on  the  advantage  to  be 
derived  from  their  consulting  each  other ;  but  such  petty 
sessions  can  execute  only  such  powers  as  the  legislature 
expressly  gives,  or  such  as  may  be  exercised  by  a  single 
justice.    It  is  true  that  Z/«m6fl!rc?,  Eirenarcha,  book  2. 

X  4  ch.  6. 
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1839.  ch.  6.  p.  186.,  says  that,  under  the  first  assignavi- 
The  QuKEN  justice  of  peace  may  see  that  two  constables 

against       be  chosen  in  each  hundred  and  franchise.    He  also 

Watkinson. 

says,  Duties  of  Constables,  &c.,  p.  5.  (ed.  1619),  that 
the  constables  of  hundreds  were  first  created  by  the 
statute  of  Winchester,  2  stat.  13  1.  6.  Neither 
of  these  positions  can  be  supported,  as  appears,  indeed, 
with  respect  to  the  latter,  by  the  argument  on  the  other 
side.  It  seems  that  the  only  way  in  which  he  supposed 
that  a  single  justice  can  see  to  the  appointment  of  a  high 
constable  was  by  presenting  the  sheriff  if  he  does  not 
hold  the  torn  for  the  purpose,  or  the  lord  for  not  hold- 
ing the  leet;  Eirenarcha,  book  1.  ch.  9.  p.  46.,  DaltorHs 
Justice,  ch.  5.  p.  20. 

There  is,  further,  no  ancient  recognition  of  a  jus- 
tice as  acting  for  a  single  hundred  or  division.  Stat. 
33  iJ.  8.  c,  10.  5.  1.  directs  that,  at  the  general  sessions 
next  after  Easter,  the  justices  shall  divide  themselves, 
assigning  two  at  least,  into  hundreds,  wapentakes,  &c., 
and  the  justices  so  divided  shall  hold  a  sessions  six  weeks 
at  least  before  every  quarter  session.  That  statute  is, 
however,  repealed  by  stat.  37  ^T.  8.  c,  7-5  which  enacts 
that  all  the  articles  contained  in  the  repealed  statute 
shall  be  enquired  of  before  all  justices  of  peace  at  their 
ancient  quarter  sessions.  In  Burn^s  Justice,  title  Poor 
(vol.  4.  p.  16.  ed.  nOif.  Sr  W.;  voh  4.  p.  25.  28th 
(Cliitty's)  ed.),  it  is  said,  "In  some  of  the  ancient  sta- 
tutes, not  now  in  force,  as  particularly  the  22  H.  8. 
c.  12.,  the  justices  were  required  to  divide  themselves, 
for  the  better  execution  of  the  regulations  concerning 
the  poor.  And  thence  came  the  clause  in  the  subsequent 
statutes,  that  the  justices  of  the  division  were  to  do  such 
and  such  things.  But  as  there  is  no  law  at  present 
which  requires  them  to  divide  for  the  aforesaid  pur- 
poses, 
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poses,  there  is  properly  no  division^  in  the  sense  which  1839. 
the  statutes  intended."     In  Rex  v.  Price  (a)  Aston  ^,  '~~ 

^  The  QuEEK 

said  that,  for  the  purpose  of  granting  an  ale  licence,  against 

Watkinson. 

"any  justice  of  the  county,  going  to  the  meeting  in  the 
division,"  was  "a  justice  of  the  division"  within  stat. 
2  G.  2.  c.  28.  s.  11.  In  Evans  v.  Stevens  (b)  it  was  held 
that  the  word  "  division,"  in  the  act  for  better  securing 
the  freedom  of  elections,  stat.  22  G.  3.  c.  41.  5.  1.,  meant 
something  analogous  to  riding  or  county,  and  not  one 
of  the  different  parts  of  a  county,  &c.,  which  is  all  com- 
prehended in  a  single  commission ;  and  there  Lord 
Kenyon  said  {c)  that  the  divisions  were  "  capriciously 
adopted  in  particular  counties."  Any  one  of  such  di- 
visions was  not  necessarily  confined  to  one  hundred  or 
wapentake,  nor  coextensive  with  it ;  nor  are  divisions 
made  under  stat.  9  G.  4.  c,  43.,  for  the  better  regula- 
tion of  divisions  in  the  several  counties  of  England 
and  Wales/^  so  confined;  and,  therefore,  the  recent 
statute,  10  G.  4.  c.  46.  5.  1,  was  found  necessary,  to 
provide  for  the  duty  formerly  executed  by  the  high 
constable  of  the  hundred,  &c.,  under  such  circum- 
stances. Stat.  37  G.  3.  c.  143.  5.1.  enables  "the  jus- 
tices of  the  peace,  at  their  respective  petty  sessions, 
within  the  divisions,  districts,  and  other  places  of  the 
several  counties  in  England  and  Wales,"  to  appoint 
examiners  of  weights  and  balances ;  and  in  Rex  v. 
2'ke  Justices  of  Devon  [d)  it  was  held  that  this  ap- 
plied only  to  divisions  existing  at  the  time  of  the  act 
passing ;  and  Lord  Ellenhorough  said,  "  What  the 
legal  qualities  of  a  division  may  be,  is  perhaps  doubt- 
ful."    It  is   true  that   Dalton,   Just,  c»  28.  p.  56., 

(a)  Note  [a]  to  Rex  v.  SteveTis,  Cald,  305.     (6)  4  T.  R.  224,  459. 
(c)  Page  462.  {d)  I  B.  Sj;  Aid, 

says, 
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1839.      says,  "The  usual  manner  is,  that  these  high  constables 
of  hundreds  be  chosen  either  at  the  quarter  sessions  of 

The  Queen 

against      the  peace ;  or  if  out  of  the  sessions,  then  by  the  greater 

Watkinson.  p    ,       .       .  p  p    ,         T   •  • 

number  of  the  justices  or  peace  of  that  division  where 
they  dwell :  and  likewise  that  they  be  sworn  either  at 
the  sessions,  or  by  warrant  from  the  sessions;  which 
course  hath  also  been  often  allowed  and  commended  to 
us  by  the  judges  of  assize."  What  he  means  by  "  divi- 
sion" does  not  appear;  but,  as  he  says  that  the  con- 
stables, if  chosen  out  of  sessions  (meaning  general 
sessions),  should  be  sworn  at  the  sessions,  or  by  warrant 
from  the  sessions,  it  seems  that  at  any  rate  he  considered 
the  real  power  to  be  in  the  justices  of  the  county  at 
large,  though  possibly  he  considered  that  the  appoint- 
ment out  of  sessions  was  good  till  the  sessions  had 
assented  or  dissented.  A  constable  chosen  at  the  leet 
may  be  sworn  before  a  single  justice;  Bea:  v.  Fran- 
chard{a):  the  necessity,  therefore,  of  swearing  a  high 
constable,  chosen  for  a  hundred  at  the  general  sessions, 
must  arise  from  the  power  of  appointment  being  really 
in  the  general  sessions,  not  from  any  incapacity  in  a 
single  justice  to  receive  the  oath  of  office.  The  swear- 
ing, indeed,  appears  to  constitute  the  appointment.  In 
Reoc  V.  Whitchurch  (h)  it  was  objected  that  a  church- 
warden signing  a  parish  certificate  had  not  been  sworn 
in  ;  the  court,  the  certificate  being  nearly  seventy  years 
old,  said  that  they  would  presume  that  the  church- 
warden had  been  sworn  in ;  and  Littledale  J.  said, 
"  upon  the  question  whether  a  churchwarden  can  law- 
fully do  any  act  before  he  is  actually  sworn  into  office, 
I  entertain  some  doubt.    That  matter  was  not  fully  dis- 

(a)  2  Str.  1149.  (&)  7  B.  8f  C.  573. 
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cussed  in  the  case  cited  from  Ventris^^  {a).    In  Rex  n,  1839. 
HearJe  (h)  it  was  found,  on  the  trial  of  a  quo  warranto  ' 

^  The  Queen 

for  exercising  the  office  of  mayor,  that  the  defendant  against 

Watkinson; 

was  duly  elected,  and  that  he  was  not  sworn ;  upon 
which  judgment  of  ouster  was  given.  And  in  Rex  v. 
Franchard  {c)  the  quo  nsoarranto  was  applied  for  on  the 
ground  that  the  defendant  had  not  been  sworn ;  and 
the  reason  for  refusing  the  application  was,  not  that 
swearing  was  unnecessary,  but  that  in  fact  he  had  been 
sworn :  and  there  the  office  was  that  of  constable. 

There  are  numerous  authorities  for  the  position,  that 
the  election  of  head-constable  is  by  the  justices  at  their 
general  sessions  :  Bacon^  La'w  Tracts^  p.  183.  (c/);  Shep- 
pard  on  the  Offices  of  ConstahleSy  &c.,  ch.  7.  s.  2.  (e) ; 
1  Bla.  Com,  355.,  citing  Regina  v.  White  {g);  Regina  v. 
Wyat  [h)  ;  Charley  Parishes  Case  (i) ;  Com,  Dig,  Leet 
(M  5.),  citing  The  Case  of  the  Constable  of  Stepney  (Jc), 
There  is  also  a  MS.  opinion  given  in  1811  by  Hoi- 
royd  J.,  when  at  the  bar,  in  which  the  same  view  is 
taken,  and  the  above  cases  are  cited.  There  is  a 
precedent  of  an  indictment  for  refusing  to  execute  the 
office  of  high  constable,  in  the  Crown  Circuit  Companion^ 
p.  165  (9th  ed.),  which  is  also  referred  to  in  Wentworth^s 
Pleading  (Index  to  vol.  6. ;  tit.  vi.) :  there  it  is  al- 
leged that  the  defendant  was  elected  at  the  general 
quarter  sessions.     The"  Welsh  Judicature  Act,  34-  & 

(a)  Anonymous  case,  1  Ventr.  267. ;  cited  in  4  Vin.  Abr.  526.  Church- 
ivardens,  (A.  2),  pi.  9. 

(6)  1  Str.  623.  (c)  2  Sir.  1149. 

(d)  Tit.  Office  of  Constables,  ed.  1737. 

(e)  4th  ed.     See  also  Shepherd's  Sure  Guide,  ^c,  ch.  1.  s.  3.,  and 
ch.  20.  pp.  13,  296.  (2d  ed.). 

(g)  1  Salk.  150.  (h)  1  Salk,  175,  380. 

(0  ,3  M.  98.  ik)  1  Bulst.  174, 

35  H.  8. 
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1839.      35  H.  8.  c,  26.,  which  has  been  cited  on  the  other  side, 
and  which,  says  Barrington  (a),  "  contains  a  most  com- 

The  Queen  . 

against      plete  code  of  regulations  for  the  administration  of 

WatKINSOK.  .  .11 

justice,  with  such  precision  and  accuracy,  that  no  one 
clause  of  it  hath  ever  yet  occasioned  a  doubt,  or  re- 
quired an  explanation,"  affords  a  strong  argument  for 
the  defendant.  Sect.  53' appoints,  for  every  shire,  jus- 
tices of  peace  and  quorum,  who,  by  sect.  55,  are  not  to 
exceed  eight  in  number,  besides  the  president,  council, 
and  four  Wels/i  judges  :  sect.  57  enacts  "  that  the  said 
justices  of  peace,  or  two  of  them  at  the  least,  whereof 
one  to  be  of  the  quorum,"  shall  hold  sessions  four 
times  a  year,  and  at  other  times  upon  urgent  causes, 
"  as  justices  of  peace  in  England  use  to  do ;  and  shall 
have  like  power  and  authority  in  all  things,"  "and 
shall  be  bound  to  use  and  do  their  offices,  in  like 
manner  as  is  used  in  England:^*  then  sect.  70  gives  the 
appointment  of  high  constables  to  "  the  said  justices 
of  the  peace,  or  two  of  them  at  the  least,  whereof  one 
of  them  to  be  of  the  quorumP  This,  by  reference  to 
sect.  57,  clearly  refers  to  the  general  sessions.  Stat. 
13  &  14  C.  2.  c.  12.  5.  15.  may  be  said  to  relate  only  to 
petty  constables :  but,  supposing  that  to  be  so,  the  in- 
ference is  that,  a  fortiori,  the  legislature  considered 
the  power  to  be  in  the  general  sessions  in  the  case  of 
high  constables,  who  are  officers  of  greater  importance. 
Stat.  10  G.  4.  c.  xcvii.  (local  and  personal,  public),  s.  1. 
gives  the  justices  of  Cheshire^  at  quarter  sessions,  the 
power  of  appointing  special  high  constables  for  hundreds. 

The  high  constables  are  the  servants,  not  of  the  jus- 
tices of  the  hundred  only,  but  of  all  the  justices  ;  who,  at 

(a)  Observations  on  the  Statutes,  456.  3d  edit. 
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the  general  sessions,  must  be  attended  by  all  the  high  1839. 
constables  (^).    It  would  be  highly  inconvenient  if  a 

,  .  The  Queen 

small  number  of  the  justices  could  make  the  appoint-  agai?ist 

rt>  •  -n     p    1  Watkinson. 

ment  of  such  an  officer  agamst  the  will  or  the  whole 
body. 

Further,  it  appears  by  the  case  that  the  defendant  is 
duly  elected  unless  Edmondson  was  previously  elected ; 
and  tha,t  Edmondson  has  not  been  sworn  in.  Now,  un- 
less the  office  was  full  de  jure  and  de  facto,  the  elec- 
tion of  the  defendant  was  ffood.  But  the  office  cannot 
have  become  full  de  facto  by  Edmondsofi  appearing  and 
demanding  to  be  sworn  ;  Rea:  v.  Pomonhy  (b).  In  assize 
for  the  office  of  serjeant  at  mace  to  the  House  of  Com- 
mons, it  was  held  no  proof  of  seisin  that  the  party  went 
to  the  House  of  Commons  and  demanded  his  place, 
but  received  no  fees  ;  Cragg  v.  Norfolk  (c),  cited  in  Com, 
Dig,  Seisin,  (D).  So  there  must  be  an  user,  as  well 
as  a  claim,  of  office,  to  support  a  quo  warranto ;  Rea: 
V.  Whitdoell  {d).  In  Tufton  v.  Nevinson  {e)  a  mandamus 
to  swear  in  a  party  was  granted,  and  issue  was  joined 
on  the  allegation  that  he  had  been  elected.  This  shews 
that  Edmondsoii's  proper  course  would  have  been  to  apply 
for  a  mandamus  directing  the  quarter  sessions  to  swear 
him  in :  if  his  appointment  at  petty  sessions  gave  him 
a  right  to  the  office,  the  Court  would  have  granted  the 
writ;  Rex  v.  Ellis  {g), 

(a)  See  Dalton's  Just.  c.  185.  p.  513. 

(6)  Saj/er's  Rep.  245,  cited,  £ul.  iV.  P.  211. 

(c)  2  Lev.  108. 

(rf)  5  T.  R.  85.    See  Regina  v.  Pepper,  1  A.  ^  E.  745. 
(e)  2  Ld.  Raym.  1354. 

{g\  Note  (a)  to  Rex  v.  Courtenay,  9  East,  252.    S,  C.  2  Sir.  994. 
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1839.  StarJcie,  in  reply.    The  last  point  is  not  raised  by 

the  case  or  the  pleadings  [a) :  nothing  appears  but  that 

The  Queen 

against       Edmoudson^  having  an  inchoate  right  by  the  election  of 

'^'^ATKINSON* 

the  justices,  demanded  to  be  sworn  in,  and  the  sessions 
adjourned  without  either  rejecting  or  granting  his  de- 
mand. In  that  state  of  things  no  election  of  another 
could  be  good. 

The  argument  as  to  convenience  is  in  favour  of  the 
Cro>yn.  If  the  justices  may  appoint  in  petty  sessions 
delay  will  be  saved.  And  the  exercise  of  the  office 
takes  place  within  the  hundred  only.  It  is  true  that 
the  appointment  was  formerly  made  at  the  torn ;  but 
then  the  torn  was  held,  for  convenience,  in  every  hun- 
dred:  Hornets  Mirror  of  Justices^  p.  108.  ch.  1.  s.  16. 
So,  also,  it  would  appear  to  be  the  most  convenient 
arrangement  that  the  justices  should,  in  each  hundred, 
make  the  appointment.  The  least  convenient  would  be 
that  there  should  be  a  canvass  extending  over  the  whole 
county. 

As  to  the  legal  question.  The  relator  contends,  not 
that  the  justices  could  not  elect  at  quarter  sessions,  but 
that  the  commission  warrants  the  election  by  justices  in 
the  hundred,  though  not  assembled  in  quarter  sessions. 
The  change,  after  the  discontinuance  of  the  sheriff's  torn, 
appears  to  have  consisted  in  a  transfer  of  the  power  of 
appointment,  not  merely  to  the  hundred,  but  to  the  jus- 
tices of  the  peace;  and,  in  some  cases,  theleets  retain  the 
right,  in  which  they  might  be  supposed  to  have  a  vested 
interest;  3  Ha^h  P.  C.  135.  book  2.  c.  10.  s.  37.  (h). 
According  to  Lambard^  Eirenarcha,  book  1.  ch.  4. 

(a)  It  is  not  thought  necessary  to  refer  to  the  pleadings  more  par- 
ticularly. 
(6)  7th  ed. 

p.  20., 


Watkinson. 
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p.  20.,  it  was  by  2  stat.  1  Ed,  3.  c.  16.  that  the  election  1839. 
of  conservators  or  wardens  of  the  peace  was  transferred 

»Tii  •     •        r  ^^  '^^^  QuEEN 

from  the  people  to  the  King.    The  commission  follows,  against 
in  some  respects,  the  statute  of  Winchester.^  2  stat.  1 3  Ed,  1 
c,  6.   Whatever  may  be  done  by  the  first  assignavimus, 
that  is,  by  justices  not  of  the  quorum,  may  be  done  at 
special  sessions.    The  first  assignavimus  gives  powers 
analogous  in  many  respects  to  those  of  the  ancient  con- . 
servators  of  the  peace :  the  second  relates  principally 
to  judicial  duties.    It  is  clear  that  the  justices  do  not 
appoint  high  constables  under  the  second  assignavimus. 
And  it  appears  from  Lambard,  Eirenarcha^  book  2.  ch.  6. 
p.  186.,  that  they  do  so  under  the  first.    It  is  said  that 
the  power  with  respect  to  constables  is  to  be  exercised  by 
presentment  at  general  sessions ;  but  for  this  no  reason 
can  be  given.    [Coleridge  J.   Where  is  the  high  con- 
stable to  be  sworn  ?   There  may  be  no  justice  at  the 
leet.1    The  course  here  pursued  is  that  recommended 
in  Daltonh  Just,,  ch.  28.  p.  56.     The  high  constable, 
after  his  election,  demanded  to  be  sworn  at  the  quarter 
sessions ;  but  the  swearing  was  not  necessary  to  his  being 
high  constable  de  facto ;  Rex  v.  Corfe  Mullen  [a).  The 
election  may,  it  is  true,  be  made  by  as  many  justices  of 
the  county  as  choose  to  meet :  but  it  will  not  follow  from 
this  that  the  act  must  be  done  at  quarter  sessions.  Any 
two  justices  may  make  a  sessions ;  Dalton^s  Just,  ch.  185. 
p.  5 1 1 .    All  sessions  not  holden  exclusively  for  a  par- 
ticular purpose  may  be  called  general  sessions ;  3  Uanxk, 
P,C,  91.  book  2.  ch.  8.  5. 18. ;  and  Lambard,  who  ap- 
pears to  class  under  the  head  of  special  sessions  all  ses- 
sions holden  at  other  than  the  ordinary  times,  still  says, 
Eirenarcha,  c.  20.  p.  623.,  that  at  such  special  sessions 

:  (a)  IB.^Ad, 

all 
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1 839.      all  articles  within  the  commission  may  be  enquired  of  and 
-         determined.    'In  Dalton^s  Just,  ch.  28.  p.  56.,  it  is  said 

The  QuEEN^  r        '  ^ 

against       «  Every  justice  of  peace  may  cause  two  constables  to  be 

Watkinson. 

chosen  in  each  hundred,"  for  which  luamhard^  190  is 
cited ;  and  he  adds,  "  and  this  seemeth  to  be  meant  of 
the  high  constables  of  hundreds,  and  to  include  and  im- 
ply, of  congruence,  the  swearing  of  them  ;  and  seemeth 
to  be  by  virtue  and  force  of  the  statute  of  Winchester^ 
made  IS  Ed,  I,  and  of  the  commission,  the  first  assig- 
navimus  or  clause."  The  justices  in  the  hundred  act 
as  justices  of  the  whole  county,  just  as  a  freeholder 
is  a  freeholder  of  the  whole  county,  but  exercises  his 
rights  in  a  particular  place.  Therefore,  the  authori- 
ties cited  to  shew  that  the  justices  of  divisions  have, 
as  such,  no  specific  power,  do  not  affect  the  relator's 
case.  And  this  meets  the  difficulty  suggested  from 
the  possibility  of  there  not  being  enough  justices 
in  the  particular  division.  Stat.  9  G,  4.  c,  4:3,  has  no 
bearing  on  this  question ;  the  enactments  regard  merely 
arrangements  to  be  made  as  to  the  divisions  in  which 
special  sessions  are  to  be  held.  The  argument  urged 
for  the  relator  from  stat.  34  &  35  H,  8,  c,  26.  has  not 
been  answered.  Stat.  13  &  14  C.  2.  c,  12,  s,  15.  shews 
that  the  general  sessions  were  not  called  on  to  act,  in  the 
case  of  petty  constables,  except  on  disapproval  of  those 
appointed  by  the  two  justices.  The  authority  of  Lo^rd 
Bacon,  Office  of  Cojistahles  (b),  has  been  referred  to.  But, 
on  the  question  as  to  the  practice  of  justices  of  peace, 
his  authority  is  of  less  weight  than  that  of  Lambard  or 
Dalton;  and  his  remarks,  in  ch.  19.,  on  the  origin  of 
the  office  of  high  constable  shew  that  he  was  imper- 

(a)  Eirenarcha,  book  2.  ch,  6.  p.  186,  ed.  1619. 

(b)  Law  Tracts,  p.  183.  ed.  1737. 

fectly 
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fectly  informed :  he  does  not  mention  2  stat.  1 3  Ed.  1 .  c.  6.  1839. 
at  all.    The  language  of  BlacTcstoncs  1  Com.  355.,  is  not 

^     ^       ,  .  .  The  Queen 

borne  out  by  the  authority  which  he  cites.    The  other  against 

I      .  .  .  IT  •  1  Watkinson. 

authorities  contain  no  more  than  dicta  not  essential 
to  the  decision  of  the  cases  in  which  they  occurred. 
The  precedent  of  an  indictment,  in  which  the  constable 
is  alleged  to  have  been  elected  at  the  quarter  sessions, 
does  not  shew  that  he  could  not  be  elected  elsewhere : 
it  might  as  well  be  argued  that  a  high  constable  could 
be  elected  only  at  a  court  leet ;  for  there  are  many  pre- 
cedents alleging  such  an  election.  In  IRex  v.  Hearle  [a) 
there  was  a  specific  issue  on  the  swearing;  and  that 
was  for  the  office  of  mayor,  from  which  no  argument 
can  be  drawn  as  to  that  of  constable. 

Cur,  adv,  vidU 

Lord  Denman  C.  J.,  in  this  term  (May  24th),  de- 
livered the  judgment  of  the  Court. 

The  defendant,  having  been  in  due  form  of  law 
elected,  admitted,  and  sworn  at  the  General  Quarter 
Sessions  into  the  office  of  one  of  the  chief  constables 
of  the  wapentake  of  Staincliffe,  in  the  West  Riding,  the 
question  is,  whether,  at  the  time  of  his  election,  the 
office  was  not  already  full,  a  person  of  the  name  of 
Edmondson  having  been  previously  elected  and  ap- 
pointed into  the  office,  on  the  same  vacancy,  at  a  petty 
sessions  of  the  justices  of  the  peace  usually  acting  for 
the  same  wapentake,  holden  for  that  declared  purpose. 

The  right  of  appointing  is  admitted,  on  all  hands,  to 
be  in  the  general  body  of  the  justices  of  the  peace, 
since  the  non-user  of  the  sheriff's  torn.    But  it  was 


(a)  1  Sir.  625. 

Vol.  X.  Y  argued 
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1839.      argued  for  the  crown  that  the  right  may  be  exercised 
Th~Q        even  by  any  single  justice  of  the  peace,  and  at  all 
against      evcnts  by  the  regular  meeting  h^ld  at  a  petty  sessions 

WaTKIKSON.  .  1  -r»-T 

by  those  who  usually  act  m  that  portion  of  the  Ridmg. 

The  argument  for  the  defendant  was  not  directed 
against  this  doctrine,  when  applied  to  the  right  of 
dealing  with  offenders,  and  acting  in  the  ordinary 
exercise  of  the  jurisdiction  of  a  justice  of  the  peace; 
but  a  difference  was  taken  between  such  proceedings 
and  matters  of  election  and  appointment,  which,  being 
vested  in  the  whole  body,  necessarily  and  of  their  own 
nature  import  that  the  whole  body  must  have  the 
opportunity  of  voting  in  the  election  of  their  officer; 
that  they  must  therefore  be  convened  for  that  purpose. 

Manifestly  this  cannot  be  done  by  the  justices  of  the 
peace  of  a  single  wapentake  agreeing  among  themselves 
to  meet  and  make  the  election.  No  particular  method 
of  summoning  is  prescribed  by  law;  but  any  method 
which  secures  full  notice,  and  allows  all  to  exercise 
their  judgment,  will  suffice.  Now  this  may  well  be 
done,  and  we  are  of  opinion  that  it  has  been  done  in 
favour  of  this  defendant,  at  the  general  sessions,  and 
that  it  was  not  well  done  at  the  petty  sessions  for  the 
wapentake. 

It  follows  that  the  election  of  the  defendant  was 
good ;  and  that  he  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 
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Haigh  and  Another  against  Brooks. 

^SSUMPSIT.  The  first  count  of  the  declaration 
stated  that  heretofore,  to  wit  on  Sec,  "  in  consi- 
deration that  the  said  plaintiffs,  at  the  special  instance 
and  request  of  the  said  defendant,  would  give  up  to  him 
a  certain  guarantee  of  10,000/.  on  behalf  of  Messrs. 
John  Lees  and  Son,  Manchester^  then  held  by  the  said 
plaintiffs,  he  the  said  defendant  undertook,  and  then 
faithfully  promised  the  said  plaintiffs,  to  see  certain  bills, 
accepted  by  the  said  Messrs.  John  Lees  and  Sons,  paid  at 
maturity ;  that  is  to  say,  a  certain  bill  of  exchange" 
bearing  date  &c.,  drawn  by  plaintiffs  upon  and  accepted 
by  the  said  Lees  and  Sons,  payable  three  months  after 
date,  for  3466/.  135.  7^/.,  and  made  payable  at  &c. : 
and  also  a  certain  other  bill,  &c. :  describing  two  other 
bills  for  3000/.  and  3200/.  drawn  by  plaintiffs  upon  and 

ment,  Sec,  in  writing,  wherein  any  sufficient  consideration  was  stated  (according  to  stat. 
29  Car.  2.  c.  3.  s.  4.).  And  that  the  supposed  guarantee  was  contained  in  the  following 
written  memorandum  signed  by  defendant :  —  "  Messrs.  H"  (the  plaintiffs).  "  In  con- 
sideration of  your  being  in  advance  to  L.  in  the  sum  of  10,000/.  for  the  purchase  of 
cotton,  I  do  hereby  give  you  my  guarantee  for  that  amount  on  their  behalf.    J.  JB." 

Held,  by  the  Court  of  Queen's  Bench,  on  demurrer,  that  the  words  of  the  guarantee 
did  not  necessarily  imply  a  past  advance ;  and  that,  if  they  left  it  even  doubtful  whether  a 
future  advance  was  not  guaranteed,  a  promise  made  in  consideration  of  giving  it  up  was 
valid.  But, 

Held,  further,  that  at  all  events  it  appeared  on  the  pleadings  that  the  plaintiffs  had  de- 
livered something  to  the  defendant,  on  the  faith  of  his  promise,  which  he  at  the  time  con- 
sidered valuable,  and  this  being  so,  and  no  fraud  imputed,  he  could  not  afterwards  excuse 
a  breach  of  the  promise,  by  alleging  that  the  thing  given  up  was  not  of  the  value  he  had 
supposed. 

Judgment  affirmed  on  error,  by  the  Court  of  Exchequer  Chamber. 

Held,  by  the  Court  of  Error,  that  the  guarantee  did  not  necessarily  imply  a  past  ad- 
vance ;  and  that  the  plaintiffs,  on  a  trial,  might  have  ofiered  evidence  to  shew  that  future 
advances  had  been  contemplated. 

Held  also,  Maule  B.  dubitante,  that  the  paper  on  which  the  guarantee  was  written 
appeared  by  the  declaration  and  plea  to  have  been  given  up  by  plaintiffs  to  defendant ;  and 
that  this  alone  was  consideration  for  a  promise. 

Held,  by  the  Court  of  Queen's  Bench,  that,  on  the  trial  of  an  issue  of  fact  raising  the 
question  whether  or  not  the  above  guarantee  had  been  delivered  up,  the  guarantee  might 
be  given  in  evidence,  though  unstamped. 

Y  2  accepted 
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Declaration  in 
assumpsit,  stat- 
ing that  de- 
fendant pro- 
mised, in  con- 
sideration that 
plaintiffs,  at  his 
request,  would 
give  up  to  him 
a  certai7i  guU" 
rantee  of 
10,000/.  on 
behalf  of  i., 
then  held  by 
plaintiffs. 
Averment,  that 
plaintiffs  gave 
up  the  gua- 
rantee, but 
defendant  did 
not  perform  his 
promise.  Plea, 
that  the  gua- 
rantee was  a 
promise  to  an- 
swer for  the 
debt  of  another, 
and  that  there 
was  no  agree- 
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accepted  by  Lees  and  Sons,  and  made  payable  at  &c. : 
Averment,  that  plaintifFs,  relying  on  defendant's  said 
promise,  did  then,  to  wit  on  &c.,  "  give  up  to  the  said 
defendant  the  said  guarantee  of  10,000/."  Breach,  non- 
payment of  the  bills,  when  they  afterwards  came  to  ma- 
turity, by  Lees  and  Sons,  or  the  parties  at  whose  houses 
the  bills  respectively  were  made  payable,  or  by  defend-, 
ant,  or  any  other  person,  &c. 

Third  plea,  to  the  first  count :  "  That  the  said  sup- 
posed guarantee  of  10,000/.,  in  consideration  of  the 
giving  up  whereof  the  defendant  made  such  supposed 
promise  and  undertaking  as  therein  mentioned,  and 
which  guarantee  was  so  given  up  to  the  said  defend- 
ant as  therein  mentioned,  was  a  special  promise  to 
answer  the  said  plaintiffs  for  the  debt  and  default  of 
other  persons,  to  wit  the  said  Messrs.  John  Lees  and 
Sons  in  the  said  first  count  mentioned ;  and  that  no 
agreement  in  respect  of,  or  relating  to,  the  said  supposed 
guarantee  or  special  promise,  or  any  memorandum  or 
note  thereof,  wherein  any  sufficient  consideration  for  the 
said  guarantee  or  special  promise  was  stated  or  shewn, 
was  in  writing  and  signed  by  the  said  defendant,  or 
any  other  person  by  him  thereunto  lawfully  authorized. 
And  the  said  defendant  further  saith  that  the  said  sup- 
posed guarantee,  in  consideration  of  the  giving  up 
whereof  the  defendant  made  the  said  supposed  promise 
and  undertaking  in  the  said  first  count  mentioned,  and 
which  was  so  given  up  as  therein  mentioned,  was  and 
is  contained  in  a  certain  memorandum  in  writing  signed 
by  the  defendant,  and  which  was  and  is  in  the  words 
and  figures  and  to  the  effect  following,  that  is  to  say: 
—  *  Manchester,  Uh  Februar;j/,  1837.  Messrs,  Ha igh 
and  Francei/s,    Gent,    In  consideration  of  your  being 

in 
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in  advance  to  Messrs.  John  Lees  and  Sons,  in  the  sum  1839. 
of  10,000/.  for  the  purchase  of  cotton,  I  do  hereby  give 

Haigh 

you  my  guarantee  for  that  amount  (say  10,000/.),  on       against  \ 

Brooks. 

their  behalf.  John  Brooks,^  —  And^  that  there  was  no 
other  agreement  or  memorandum  or  note  thereof,  in 
respect  of,  or  relating  to,  the  said  last-mentioned  sup- 
posed guarantee  or  special  promise :  wherefore  the  said 
defendant  says  that  the  supposed  guarantee,  in  con- 
sideration whereof  the  said  defendant  made  the  said 
supposed  promise  and  undertaking  in  the  said  first 
count  mentioned,  was  and  is  void  and  of  no  effect ;  and 
therefore  that  the  said  supposed  promise  and  under- 
taking in  the  said  first  count  mentioned  was  and  is  void 
and  of  no  effect."  Verification. 

Demurrer,  assigning  for  cause,  "that  it  is  admitted 
by  .the  plea  that  the  memorandum,  the  giving  up  of 
which  was  the  consideration  of  the  guarantee  in  the 
said  declaration  mentioned,  was  actually  given  up  to  the 
said  defendant  by  the  said  plaintiffs,  and  the  consider- 
ation was  therefore  executed  by  the  said  defendant,  and 
that,  even  if  the  original  memorandum  was  not  binding 
in  point  of  law,  the  giving  up  was  a  sufficient  consider- 
ation for  the  promise  in  the  declaration  mentioned." 
Joinder. 

The  demurrer  was  argued  in  last  Hilary  term  {a). 

Sir  W,  W,  Follett  for  the  plaintiff.  The  undertaking 
declared  upon  is,  on  the  face  of  it,  sufficient  to  satisfy 
the  Statute  of  Frauds,  29  Ca7\  2.  c,  3.  5.  4.  It  is  said, 
however,  that  the  consideration  is  really  insufficient, 
because  the  guarantee  delivered  up  was  one  which  could 

(«)  JaniLary  18th.    Before  Lord  Denman  C,  J.,  Littkdale,  Williams j 
and  Coleridge  Js. 

Y  3  not 
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1839.  not  have  been  sued  upon  consistently  with  the  statute. 
^  But,  assuming  that  to  be  so,  a  promise  in  consideration 

against       of  delivering  up  such  a  guarantee  might  still  be  good. 

The  defendant  might,  for  substantial  reasons,  wish  to 
have  the  guarantee  back.  His  mercantile  character  was 
pledged  by  it.  It  might,  on  various  other  accounts,  be 
important  to  him  that  such  a  paper  should  not  remain 
in  the  plaintiff's  hands ;  and,  if  the  bargain  was  made 
upon  any  consideration,  the  Court  will  not  inquire  into 
its  adequacy.  This  principle  was  lately  recognised  in 
Hitchcock  V.  Coiker,  (a)  Such  a  promise  might  be  made 
in  consideration  of  delivering  up  a  letter ;  no  one  but 
the  defendant  might  be  able  to  judge  how  far  the  posr 
session  of  it  was  valuable ;  but,  if  the  letter  was  given  up 
at  his  request,  the  rule  would  apply,  that  any  thing  so 
given,  to  the  plaintiff's  detriment,  or  th6  benefit  of  the 
defendant,  is  consideration  for  an  assumpsit.  Suppose  the 
undertaking  given  up  had  been  one  rendered  unavailing 
by  the  Statute  of  Limitations,  no  action  would  have 
lain  upon  it,  but  the  attempt  to  enforce  it  could  not 
perhaps  have  been  resisted  without  injury  to  the  de- 
fendant's mercantile  character;  the  relinquishment  of 
it,  therefore,  would  have  been  good  consideration  for  a 
promise.  The  present  is  a  similar  case.  Release  from  a 
moral  obligation  is  consideration  enough  for  an  express 
promise.  If  it  were  necessary  that  something  should 
be  foregone  to  which  there  was  a  legal  right,  the  de- 
livery of  the  mere  written  paper,  which  contained  the 
first  guarantee,  was  sufficient  in  this  case.  The  plain- 
tiffs are  entitled  to  put  some  value  on  the  possession  of 
such  a  paper,  though  not  legally  available ;  as  they 
might  on  the  possession  of  a  cancelled  bond^  or  bills 

(a)  6  A.  ^  E.  438.    And  see  Archer  v.  Marsh,  6  A.  ^  E.  959. 
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accepted  by  the  defendant  on  wrong  stamps.  It  is  not,  1839. 
indeed,  clear  in  this  case  that  the  first  guarantee  was 

^  Haigh 

void.    In  BoeJim  v.  Campbell  {a)  a  similar  guarantee  agaimt 

Brooks. 

was  held  to  shew  a  sufficient  consideration,  though  the 
advance  for  which  the  security  was  given  had  been 
already  made,  and  it  did  not  appear  more  distinctly 
than  in  the  present  case  that  time  was  to  be  granted. 
Supposing  it  even  questionable  whether  the  former  un- 
dertaking bound  the  defendant,  yet  the  discharge  from 
a  claim,  or  waiver  of  a  defence,  on  which  the  promisee 
might  or  might  not  have  been  legally  entitled  to  succeed, 
is  consideration  enough  to  support  an  assumpsit ;  Long- 
ridge  V.  Dorville  {b\  Stracy  v.  The  Bank  of  England  {c). 
Here,  however,  it  appears,  at  ^11  events,  that  the  ori- 
ginal guarantee  may  have  been  given  under  circum- 
stances which  rendered  it  morally  binding;  and  that 
brings  it  within  the  principle  of  Lee  v.  Muggeridge  (d) 
and  other  cases  in  which  promises  supported  by  moral 
obligation  have  been  held  sufficient. 

Sir  J,  Campbell,  Attorney  General,  contra.  First,  the 
original  guarantee  was  void ;  and,  if  so,  then,  secondly, 
the  promise  declared  upon  is  without  consideration. 
First,  the  guarantee  February  4.  1837,  expresses  only 
the  past  consideration  of  the  plaintiffs  "  being  in  ad- 
vance." The  cases  cited  in  note  (1)  to  Osborne  v. 
Rogers  [e)  shew  that  this  is  not  sufficient  ground  for 
an  assumpsit,  no  request  being  alleged.  A  valid  con- 
sideration was  essential  to  a  promise  at  common  law ; 
and,  when  the  Statute  of  Frauds  required  that  the  agree- 

{d)  5  Taunt.  36. 

ment. 


(a)  SB.  Moore,  15.    S.  C.  8.  Taunt.  679. 

(c)  6  Bing.  754. 

(e)  1  iTms.  Saund.  264. 
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1839.  ment,  ia  certain  cases,  should  be  written,  it  thereby 
became  necessary,  not  only  that  a  proper  consideration 
should  exist,  but  that  the  writing  should  distinctly  shew 
it:  WaiuY.  Warlters  (a),  Saunders  v.  WaJcefield  (b\  Jen- 
Jcins  V.  Beynolds  (c),  Cole  v.  Dyer  [d),  Wood  v.  Benson  (e), 
James  v.  Williams  (g),  A  consideration  cannot  be  in- 
tended ;  it  must  be  actually  expressed,  or  necessarily  to 
be  implied ;  Howes  v.  Armstrong  (h),  Raikes  v.  Todd  (i). 
Secondly,  the  guarantee  being  void,  the  undertaking 
substituted  for  it,  without  any  new  consideration,  is 
void  also.  The  case  is  no  better  than  if  a  second  gua- 
rantee had  been  given  in  the  words  of  the  first.  A 
consideration,  to  support  a  promise,  must  have  some 
value  in  point  of  law ;  Smith  and  Smithes  Case  {Jc\  ^nd 
other  authorities  cited  in  note  [6]  to  Barber  v.  Fox  (J), 
Bann  v.  Hughes  (m)  illustrates  the  same  point.  A  man 
may  have  in  his  possession  a  letter  of  which  improper 
use  might  be  made ;  but  his  delivering  it  up  is  no  legal 
consideration.  An  unfounded  action  may  create  annoy- 
ance; but  the  renouncing  it  is  no  consideration  in  law 
for  a  promise.  Where,  indeed,  there  is  a  reasonable 
doubt,  in  point  of  law,  whether  the  promisee  would  or 
would  not  succeed  if  the  litigation  were  prosecuted, 
case  is  different :  that  was  so  in  Longridge  v.  Dor- 
ville  (n)  and  Stracy  v.  The  Bank  of  Englarid  (o).  In 
Shortrede  v.  Cheelc  (p)  the  consideration  disclosed  was, 

(a)  3  East,  lb.  (6)  4  J&.  ^  Aid.  595. 

(c)  SBrod.  ^  B.  14. 

{d)  1  Cro.  ^  J.  461.    S.  C.  1  Tyrwh.  S04. 

(e)  2  Cro.  ^  J.  94.    -S*.  C.  2  Tyrwh.  93.        {g)  5  B.  ^  Ad.  1109. 
(Ji)  1  New  Ca.  761.  {i)  8  A.  <^  E.  846. 

(k)  3  Leon.  88. 

(?)  2  Wms.  Saund.  131  e.  5th  ed.    See  Jones  \,  Waite,  5  New  Ca,  341. 
(m)  Note  (a)  to  Mitchinson  v.  Hewson,  7  T,  R.  350. 
{n)  5B.  ^Ald.  117.  (o)  6  Bing.  754. 

(p)  lA.^  E.  57.    See  Wilkinson  v.  Byers,  I  A.  ^  E.  106. 

that 
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that  the  plaintiff  should  withdraw  a  promissory  note,  1839. 
on  which  he  had  an  unquestioned  right  of  action:  "hIigh 
and  Parke  J.  said,  "  There  is  no  doubt  that  the  giving 
up  of  any  note  upon  which  the  plaintiff  might  have 
sued,  would  be  a  sufficient  consideration."  It  is  ar- 
gued that  foregoing  a  security  upon  which  the  Statute 
of  Limitations  had  attached  would  be  a  consideration ; 
but  there  an  action  would  lie  on  the  security  if  the 
statute  were  not  pleaded.  Whether  the  giving  up  a 
bill  drawn  on  a  wrong  stamp  would  be  a  consideration 
or  not  may  be  questionable;  but  the  objection  is  not  one 
of  which  the  Court  would  take  judicial  notice :  here  the 
Court  must  take  notice  that  the  guarantee  is  invalid.  It 
is  contended  here  that  the  promise  is  binding,  because 
grounded  on  a  moral  obligation ;  but  that  obligation  rests 
on  a  promise  which  is  itself  not  binding ;  the  new  engage- 
ment, then,  cannot  have  more  force  than  the  original  one. 
In  the  cases  where  a  moral  obligation  has  been  held  suf- 
ficient ground  for  an  express  promise,  the  obligation  has 
been  something  more  than  a  nudum  pactum :  thus,  in 
Lee  V.  Muggeridge  (a)  money  had  been  advanced  by 
the  plaintiff  at  the  request  of  the  promisor.  But  the  doc- 
trine, that  a  moral  obligation  is  sufficient  consideration 
for  a  subsequent  promise,  is  not  free  from  doubt.  Lord 
Tetiterden  said,  in  Littlefield  v.  Shee  (6),  that  it  must  be 
"  received  with  some  limitation."  The  instances-which 
have  been  considered  as  establishing  that  doctrine  are 
brought  together  in  note  [a)  to  Wennall  v.  Adney  [c\ 
and  seem  to  resolve  themselves  into  these  classes.  First, 
where  there  has  been  a  legal  obligation  antecedent  to 
the  promise  ;  as  the  duty  of  overseers  to  provide  for  the 

(a)  5  Taunt.  36.  (6)  '2.  B.  ^  Ad.  2>\\. 

(c)  3  Bos,  <^  P.  249. 

poor. 
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1839.  poor.  Second^,  where  there  was  an  antecedent  equit- 
jj^^^^  able  liability,  as  that  of  an  executor  to  pay  legacies; 
against      but  the  doctrinc,  as  applicable  to  these  cases,  appears 

Brooks. 

to  have  been  overruled.  Thirdly,  where  a  debt 
existed  before  the  promise,  but  the  remedy  was  bar- 
red by  statute ;  as  in  the  cases  of  certificated  bank- 
rupts or  discharged  insolvents ;  or  where  the  Statute 
of  Limitations  has  attached :  in  these  instances  the 
party  indebted  may  waive  the  statutory  bar  and  oblige 
himself,  by  a  promise,  to  pay  the  debt.  Fourthly, 
where  a  promise  merely  voidable  has  been  ratified ;  as 
in  the  case  of  a  person  of  full  age  promising  to  pay  a 
debt  contracted  during  his  infancy  (a).  In  all  these 
cases,  so  far  as  the  doctrine  is  established,  there  has 
been  an  actual  benefit  received,  or  a  debt,  or  other  ground 
of  legal  obligation,  antecedent  to  the  promise  relied  upon : 
not  merely  a  nudum  pactum,  as  in  the  present  instance, 
where  the  party  originally  promising  had  received  no 
benefit,  nor  had  the  plaintiffs  incurred  any  loss  or  pre- 
judice at  his  request.  The  money  had  been  advanced 
when  the  guarantee  was  given  ;  then  the  defendant  says, 
"  Forego  the  guarantee,  and  I  will  see  you  paid."  The 
prior  moral  obligation  was  only  that  which  every  man 
is  under  to  keep  his  word.  Nash  v.  Brown  {b\  Holli- 
day  V.  AtMnson  {c),  and  Bret  v.  J.  S.  and  Ms  Wife  (d) 
(cited  in  note  [^]  to  Barber  v.  Fox  {e) ),  all  shew  that 
moral  considerations,  where  no  actual  benefit  has  been 
received  by  one  party,  or  prejudice  sustained  by  the 
other,  and  no  legal  duty  has  attached,  are  not  sufficient 

(a)  See  Meyer  v.  Haworth,  8  A.  ^  E.  461. 

(b)  cutty  on  Bills,  74.  note  x.  9th  ed,  (1840)  by  Chitty  and  Hulme. 

(c)  5B.  4;  a  501.  (d)  Cro,  El.  755. 
(e)  2  Wms.  Saund.  137  e.  5th  ed. 

ground 
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ground  for  an  assumpsit.  As  to  the  delivery,  in  this  case, 
of  the  mere  paper,  it  is  not  pretended  that  the  paper  had 
any  value:  the  contract  of  guarantee,  not  the  paper 
containing  it,  was  the  object  really  in  question. 

Sir  W,  W,  Follett  in  reply.  It  may  he  collected  from 
the  guarantee  in  this  case,  as  it  was  from  that  in  Boelim 
V.  Campbell  («),  that  the  consideration  for  giving  it  was 
forbearance ;  and,  if  that  appears  with  certainty,  though 
not  expressed  in  direct  terms,  the  guarantee  was  suf- 
ficient. Boehm  v.  Campbell  [a)  is  not  over-ruled  by 
jRaikes  v.  Todd  (b).  This  Court,  in  the  latter  case, 
could  not  see  clearly  that  the  consideration  stated  in  the 
guarantee  was  that  alleged  in  the  declaration :  but  two 
of  the  learned  judges  were  inclined  to  think,  with  Alder- 
son  B.  who  tried  the  cause,  that  "  I  hereby  undertake  to 
secure  to  you  the  payment  of  any  sums  of  money  you 
have  advanced  "  to  H,  D.  implied  a  future  forbearance 
by  the  plaintiflPs.  So  far,  that  case  is  favourable  to 
the  present  plaintiffs :  and  the  words  relied  upon  by 
them,  "  I  do  hereby  give  you  my  guarantee  for  that 
amount,'*  are  stronger  than  those  used  in  Bailees  v. 
Todd  (b).  And,  if  it  was  only  doubtful  whether  such  a 
guarantee  was  not  available,  the  giving  it  up  was  a  good 
consideration.  If  the  invalidity  of  it  was  not  a  point  as 
clear  as  that  the  eldest  son  inherits,  the  Court  will  not 
measure  the  degree  of  doubt.  It  has  scarcely  been  dis- 
puted that  the  giving  up  of  bills  drawn  on  wrong  stamps, 
or  a  contract  on  which  the  Statute  of  Limitations  had 
attached,  would  be  sufficient  consideration:  but  those 
cases  do  not  essentially  diflPer  from  the  present.  The 

(a)  3  B.  Moore,  15.  S.  C.  8  Taunt.  679.  (6)  S  A,  8^  E.  846. 
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1839.      bills  are  void  from  the  first,  and  cannot  be  made  valid  ; 

though  the  promisor  may  have  good  reason  for  wishing 
against      to  get  them  into  his  possession.   It  is  suggested  that  the 

Brooks.  .    .  ' 

bar  created  by  the  Statute  of  Limitations  may  be  waived ; 
but  so  also  may  tliat  under  the  Statute  of  Frauds.  It 
is  clear  that,  to  support  a  promise  of  this  kind,  there 
need  not  have  been  an  original  liability  in  the  promisor ; 
for  that  is  not  so  in  the  case  of  the  bills,  or  in  that  of  the 
contract  made  during  infancy.  That  a  promise  may  be 
founded  on  sufficient  consideration,  though  no  benefit 
has  accrued  to  the  promisor,  appears  from  Stevens  v. 
Lynch{a),  where  the  drawer  of  a  bill,  knowing  that  time 
had  been  given  to  the  acceptor,  undertook  to  pay  on  the 
acceptor's  default,  and  an  action  was  held  maintainable  on 
that  undertaking.  But,  supposing  the  guarantee  in  this 
case  to  have  been  totally  void,  the  giving  up  of  a  paper 
on  which  no  action  would  lie  may  be  sufficient  consider- 
ation for  a  promise.  Here  the  plaintiffs,  though  not 
entitled  to  recover  on  the  guarantee,  might  have  brought 
trover  for  the  document  if  unlawfully  taken  out  of  their 
hands.  In  considering  whether  or  not  such  an  action 
would  lie,  the  value  would  be  of  no  importance ;  it  is 
enough  for  the  present  argument,  if  the  plaintiffs  could 
have  recovered  a  shilling.  Suppose  the  defendant  had 
said,  "  If  you  will  not  bring  trover,  I  will  pay  the 
bills;"  an  action  would  clearly  have  lain  on  such  an 
agreement,  and  the  case  would  not  have  differed  from 
the  present.  The  consideration  here  is,  not  the  re- 
leasing of  an  action  on  the  guarantee,  but  the  giving 
it  up ;  whatever  its  value  may  have  been,  the  bargain 
is  binding.     [Coleridge  J.    It  is  decided  in  Scott  v. 

(a)  12£a#,  38. 

Jones 
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Jones  (a)  that  trover  lies  for  an  unstamped  document  1839. 
if  it  is  capable  of  being  made  good  by  stamping.]  Any 
paper  may  be  the  subject  of  an  action  of  trover. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  [June  6th),  de- 
livered the  judgment  of  the  Court. 

This  action  was  brought  upon  an  assumpsit  to  see 
certain  acceptances  paid,  in  consideration  of  the  plaintiffs 
giving  up  a  guarantee  of  10,000/.  due  from  the  ac- 
ceptor to  the  plaintiffs.  Plea,  that  the  guarantee  was 
for  the  debt  of  another,  and  that  there  was  no  writing 
wherein  the  consideration  appeared,  signed  by  the  de- 
fendant, and  so  the  giving  it  up  was  no  good  consider- 
ation for  the  promise.  Demurrer,  stating  for  cause 
that  the  plea  is  bad,  because  the  consideration  was 
executed,  whether  the  guarantee  were  binding  in  law  or 
not.  Tiie  form  of  the  guarantee  was  set  out  in  the 
plea.  "  In  consideration  of  your  being  m  advance  to 
Messrs.  John  Lees  and  Sons,  in  the  sum  of  10,000/.  for 
the  purchase  of  cotton,  I  do  hereby  give  you  my  gua- 
rantee for  that  amount  (say  10,000/.),  on  their  behalf. 
John  Brooks,^* 

It  was  argued  for  the  defendant  that  this  guarantee  is 
of  no  force,  because  the  fact  of  the  plaintiffs  being 
already  in  advance  to  Lees  could  form  no  consideration 
for  the  defendant's  promise  to  guarantee  to  the  plaintiffs 
the  payment  of  Leesh  acceptances.  In  the  first  place, 
this  is  by  no  means  clear.  That  "  being  in  advance  " 
must  necessarily  mean  to  assert  that  he  was  in  advance 
at  the  time  of  giving  the  guarantee,  is  an  assertion 
open  to  argument.  It  may  possibly  have  been  intended 

(a)  4  Taunt.  865. 

as 
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as  prospective.  If  the  phrase  had  been  "  in  consider- 
ation of  your  becoming  in  advance,"  or  "  on  condition  of 
your  being  in  advance/'  such  would  have  been  the  clear 
import  («).  As  it  is,  nobody  can  doubt  that  the  de- 
fendant took  a  great  interest  in  the  affairs  of  Messrs. 
Lees,  or  believe  that  the  ^plaintiffs  had  not  come  under 
the  advance  mentioned  at  the  defendant's  request.  Here 
is  then  sufficient  doubt  to  make  it  worth  the  defendant's 
while  to  possess  himself  of  the  guarantee ;  and,  if  that  be 
so,  we  have  no  concern  with  the  adequacy  or  inade- 
quacy of  the  price  paid  or  promised  for  it. 

But  we  are  by  no  means  prepared  to  say  that  any 
circumstances  short  of  the  imputation  of  fraud  in  fact 
could  entitle  us  to  hold  that  a  party  was  not  bound  by 
a  promise  made  upon  any  consideration  which  could  be 
valuable ;  while  of  its  being  so  the  promise  by  which  it 
was  obtained  from  the  holder  of  it  must  always  afford 
some  proof. 

Here,  whether  or  not  the  guarantee  could  have  been 
available  within  the  doctrine  of  Wain  v.  Warlters  {b), 
the  plaintiffs  were  induced  by  the  defendant's  promise 
to  part  with  something  which  they  might  have  kept,  and 
the  defendant  obtained  what  he  desired  by  means  of 
that  promise.  Both  being  free  and  able  to  judge  for 
themselves,  how  can  the  defendant  be  justified  in  break- 
ing this  promise,  by  discovering  afterwards  that  the 
thing  in  consideration  of  which  he  gave  it  did  not 
possess  that  value  which  he  supposed  to  belong  to  it? 
It  cannot  be  ascertained  that  that  value  was  what  he 
most  regarded.  He  may  have  had  other  objects  and 
motives;  and  of  their  weight  he  was  the  only  judge. 

(a)  See  the  discussion  on  the  words  "  for  giving  his  vote,"  in  Lord 
Huniingtower  v.  Gardiner,  1  B.  ^  C,  297. 
(h)  5  Eastt  10. 

We 
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We  therefore  think  the  plea  bad:  and  the  demurrer  1839. 
must  prevail. 

Judgment  for  the  plaintiffs.  against 

Brooks. 

There  was  also,  in  this  case,  an  issue  of  fact,  raising 
the  question  whether  or  not  the  plaintiffs  had  given  up 
the  original  guarantee.  On  this  issue  the  parties  went 
to  trial  at  the  Liverpool  Spring  assizes,  1839,  before 
Alderson  B.  The  plaintiffs  called  on  the  defendant  to 
produce  the  guarantee.  On  production  it  appeared  to 
be  unstamped,  and  Cresswell,  for  the  defendant,  therefore 
objected  to  its  being  read.  Alderson  B.  admitted  it ;  and 
the  plaintiffs  had  a  verdict.  Cresswell  moved  for  a  new 
trial  in  the  ensuing  term,  on  account  of  the  admission 
of  that  evidence ;  and  he  cited  Jardine  v.  Paine  (a),  Pat- 
teson  J.  mentioned  Coppock  v.  Bower  {b)  and  Walliss  v. 
Broadbent  [c).  The  rule  was  afterwards  made  absolute 
by  consent.  The  cause  was  tried  again  at  the  Liverpool 
Spring  assizes,  1840,  before  ErsJcine  J.  The  guarantee 
was  not  produced,  having  been  destroyed  since  the  last 
trial;  but  the  learned  Judge  (assuming  it  not  to  have 
been  stamped)  allowed  evidence  to  be  given  of  its  con- 
tents ;  and,  on  this  ground,  Vresswell,  in  the  ensuing 
Easter  term,  moved  for  a  new  trial  (d).  He  referred 
to  Crisp  V.  Anderson  (e)  and  Gillettv,  Abbott  (g)* 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  in  the  same  term  (April  27th, 
1840)  delivered  the  judgment  of  the  Court.  This  was 
an  action  on  an  agreement  made  in  consideration  of 

(a)  1  B.  §•  Ad,  663.  {b)  AM.^W.  361. 

(c)  4:  A.^  E.  877. 

(d)  April  16th.    Before  luoxdi  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 

(e)  1  Stark.  iV.  P.  C.  35.  {g)  7  A.  4;  E»  783. 

giving 


322 


CASES  IN  TRINITY  TERM 


1839.      giving  up  a  former  guarantee.    Plea,  that  the  guarantee 
was  not,  in  fact,  given  up.    On  a  former  trial,  before 
against      AMersoji  B.,  the  paper  in  question  was  produced,  with- 

Bkooks. 

out  a  stamp.  The  learned  Judge  received  the  evidence ; 
and  we  thought  the  case  sufficiently  doubtful  to  grant  a 
rule  for  a  new  trial.  The  plaintiff  submitted  to  its 
being  made  absolute;  and  a  second  trial  took  place 
before  my  Brother  ErsJcine  at  the  last  assizes.  In  de- 
ference to  the  former  decision,  which  had  not  been 
overruled  but  was  only  in  a  course  of  investigation, 
and,  as  we  understand,  with  some  intimation  that  he 
thought  the  evidence  admissible,  he  received  evidence 
that  the  paper  (at  the  time  of  the  trial  destroyed)  had 
been  given  up  in  an  unstamped  state,  which  raised  pre- 
cisely the  same  point.  A  motion  for  a  new  trial,  on 
this  ground,  has  now  been  made  :  but  upon  more  con- 
sideration we  agree  in  opinion  with  the  two  learned 
Judges,  and  think  that  the  paper,  for  the  purpose  for 
which  it  was  produced,  required  no  stamp. 

The  authority  mainly  relied  on  for  the  opposite 
doctrine  is  Jar  dine  v.  Paine  {a) :  but  the  unstamped 
paper  there  was  the  very  bill  of  exchange  in  respect  of 
which  the  action  was  brought,  and  through  which  the 
plaintiff  must  have  made  out  his  title  to  recover.  There 
was  an  attempt  to  resort  to  the  unstamped  paper  to  shew 
the  amount  due,  which  would  have  been  successful  if 
the  acknowledojment  referring  to  it  had  been  made  to 
the  plaintiff :  but  it  was  made  to  the  holder  of  the  bill  ; 
and  direct  proof  of  the  bill  was  therefore  necessary. 
The  principle  of  that  decision  may  be  taken  from  Lord 
Tenter den^s  words  in  giving  judgment;  it  cannot  be 
proved  unstamped,  as  a  security.    Now  the  paper  here 

(a)  1  B.  ^  Ad.  663, 

called 
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called  a  guarantee  was  not  wanted  as  a  security,  but  as  1839. 
a  description  of  the  consideration  for  the  defendant's 

Haigh 

promise.  An  inadequate  security  might,  from  various  against 
motives,  be  a  very  good  consideration ;  and  this  docu- 
ment, if  produced,  might  have  been  read  to  the  jury  to 
shew  that  it  answered  the  description  in  the  declar- 
ation of  a  guarantee,  though  it  was  not  a  binding  gua- 
rantee for  want  of  a  stamp.  If  the  defendant  had 
simply  pleaded  that  the  guarantee  was  without  a  stamp, 
such  plea  would  have  been  held  bad  on  demurrer. 

Rule  refused. 

The  plaintiffs  having  signed  judgment,  error  was 
brought  in  the  Exchequer  Chamber,  and  the  judgment 
below  was  affirmed.  The  arguments,  and  judgment  of 
the  Court  of  Error,  may  conveniently  be  inserted  here. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Brooks  against  Haigh  and  Another.         fune  Qoth, 

1840. 

^jI^HE  writ  of  error  set  out  the  pleadings,-  of  which  the 
material  part  is  stated  in  the  preceding  report. 
The  errors  assigned  were,  that  the  declaration  is  in- 
sufficient, and  that  the  judgment  was  for  the  plaintiffs 
below,  whereas  it  ought  to  have  been  for  the  defendant. 
The  writ  of  error  was  argued  in  Tj^initi/  vacation  (June 
22d)  1840,  before  Lord  AMnge)'  C.  B.,  Bosanquet,  Colt- 
man^  and  Maule  Js.,  and  Alder  son  and  JRolfe  Bs. 


Sir  J.  Campbell^  Attorney  General,  for  the  plaintiff  in 
error,  the  defendant  below,  contended,  on  the  authorities 
Vol.  X.  Z  before 
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1840.      before  cited,  that  the  original  guarantee  was  void,  being 
on  a  consideration  executed,  and  not  alleged  to  have 
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against      been  executed  at  the  defendant's  request.    [Alderson  B, 

Haigh.  ...  ,         .  .J 

Is  not  It  ambiguous  whether  the  words,  "  in  consider- 
ation of  your  being  in  advance,"  refer  to  the  being 
already  in  advance,  or  being  so  in  future  ?]  The  lan-^ 
guage  is  unambiguous,  and  will  not  bear  a  prospective 
construction.  Boehm  v.  Campbell  (a)  was  decided  while 
a  doubt  still  prevailed  as  to  the  doctrine  of  Wain  v. 
Warlters  [b) ;  but  in  Boehm  v.  Campbell  (a)  the  Court 
of  Common  Pleas  thought  that  the  consideration  of  for- 
bearance sufficiently  appeared  by  the  written  agreement. 
Here  it  is  neither  stated  in  the  guarantee,  nor  necessarily 
to  be  collected  from  it ;  Raikes  v.  Todd  (c),  therefore,  is 
an  authority  for  the  defendant  below.  Then  no  action 
would  have  lain  on  this  guarantee  ;  and,  if  so,  is  the 
giving  it  up  sufficient  consideration  for  a  new  promise  ? 
Such  an  act  is  no  consideration  unless  the  thing  given 
up  be  of  some  merchantable  value.  Thus  in  Com,  Dig.^ 
Action  upon  the  Case  upon  Assumpsit^  (I*"  8.),  (cited  by 
Holroyd  J.  in  Longridge  v.  Dormlle  {d))  it  is  said 
that  the  action  does  not  lie  upon  a  promise  "  in  con- 
sideration of  a  surrender  of  a  lease  at  will ;  for  the  lessor 
might  determine  it."  There  is,  indeed,  a  qualification 
added ;  "  unless  there  was  a  doubt,  whether  it  was  a 
lease  at  will,  or  for  years : "  but  even  then,  unless  the 
doubt  were  a  very  reasonable  and  well-grounded  one,  the 
action  would  fail.  In  Smith  and  Smitlis  Case  (e)  the 
alleged  consideration  for  an  assumpsit  was,  that  the 
promisee  "  would  commit  the  education  of  his  children, 

(a)  S  B.  Moore,  15.    -S*.  C.  8  Taunt.  679.  (b)  5  Hast,  10. 

,  (c)  SA.^E.  846.  {d)  5B.     Aid.  123. 

(e)  3  Leon.  88. 


and 
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and  the  disposition  of  his  goods  after  his  death  during  1840. 
the  minority  of  his  said  children,  for  the  education  of 
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the  said  children"  to  the  defendant;  and  this  was  held  against 
not  sufficient,  the  consideration  being  only  to  have  the 
disposition  of  the  goods  for  the  benefit  of  the  children, 
and  not  for  the  defendant's  profit.  There  must  be 
some  advantage  to  the  promisor,  or  detriment  incurred 
by  the  promisee  at  his  request.  iMmde  J.  It  need  not  be 
pecuniary.  Lord  Ahinger  G.  B.  In  Smith  and  Smith! s 
Case  [a)  the  suggestion  in  support  of  the  consider- 
ation was  that  the  defendant  was  to  reap  a  pecuniary 
advantage,  which  the  Court  would  not  presume,  because 
his  doing  so  would  have  been  a  breach  of  trust.]  The 
advantage  must  be  such  as  can  be  appreciated  in  a  court 
of  law.  There  are  many  cases  in  which  promises  in 
consideration  of  forbearance  to  sue  have  been  held  void, 
where  there  was  no  suit  that  could  have  been  forborne : 
Tooley  V.  Windham  {b),  Barber  v.  Fo3^  (c),  Loi/d  \,Lee  (d). 
It  is  true  that  the  giving  up  a  doubtful  point  of  law 
has  been  held  a  good  consideration,  as  in  Longridge  v. 
Dorville  (e) ;  and  it  may  be  so  where  a  reasonable  doubt 
exists ;  but  in  this  case  there  could  be  no  doubt  on  the 
invalidity  of  the  first  guarantee.  \_Alderson  B.  What  is 
the  ground  on  which  the  giving  up  a  doubtful  point  of 
law  is  a  consideration  ?  To  whom  must  it  be  doubtful  ? 
The  Court  which  decides  upon  the  assumpsit  must  be 
supposed  capable  of  deciding  the  point  of  law.]  There 
is  a  degree  of  uncertainty  which  the  courts  will  notice. 
\_Maide  J.  referred  to  Jones  v.  Randall  (g).]  In  Stracy 
V.  The  Bank  of  England  (Ji)  the  point  which  might  have 

(a)  3  Leon.  88.  (6)  Cro.  Eliz.  206. 

{c)  2  Saund.  \S6.  (d)  1  Stra.  94.  ' 

(e)  5£.  4;  Aid.  117.  (g)  1  Cowp.  37. 
{h)  6  Bing.  754. 

>  Z  2  been 


Haigh. 


326  [CASE  IN  TRINITY  VACATION 

1840.      been  litigated  was  one  of  great  nicety  and  difficulty. 

Tindal  C.  J.,  in  his  judgment,  so  describes  it.  The 
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against  argument  on  moral  obligation  can  apply  only  to  the 
first  guarantee;  the  terms  of  the  declaration  do  not 
admit  of  its  being  extended  to  the  second.  And  on  the 
first  guarantee  no  consideration  appears,  except  the 
general  obligation  to  perform  a  promise. 

The  Court  below,  in  their  judgment,  argue  that  the 
words  **in  consideration  of  your  being  in  advance" 
might  mean  "on  condition  of  your  being  in  advance  ;" 
and  suggest,  as  rendering  this  probable,  that  the  plain- 
tiffs must  have  come  under  the  advance  at  the  defend- 
ant's request ;  a  supposition  not  confirmed  by  any  thing 
which  appears  on  the  record :  and  they  ground  upon 
it  the  observation,  "  Here  is  then  sufficient  doubt  to 
make  it  worth  the  defendant's  while  to  possess  himself 
of  the  gunrantee;  and,  if  that  be  so,  we  have  no  concern 
with  'the  adequacy  or  inadequacy  of  the  price."  They 
also  say ;  "  Whether  or  not  the  guarantee  could  have 
been  available  within  the  doctrine  of  Wainv.  WarUers{a), 
the  plaintiffs  were  induced  by  the  defendant's  promise 
to  part  with  something  which  they  might  have  kept, 
and  the  defendant  obtained  what  he  desired  by  means 
of  that  promise."  [_Maule  J.  The  record  does  not 
shew  that  any  document  was  in  the  plaintiff's  posses- 
sion. "  Giving  up"  the  guarantee  might  be  merely  re- 
linquishing the  contract.  Alderson  B.  If  they  held  a 
written  guarantee,  it  might  have  been  given  up  by  can- 
celling merely.]  The  Court  below  argue  that  the 
defendant  cannot  be  justified  in  breaking  his  promise 
by  discovering  that  the  thing  in  consideration  of  which 
he  gave  it  did  not  possess  that  value  which  he  sup- 


(a)  5  Eastf  10. 


posed 
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posed  to  belong  to  it.  "  It  cannot  be  ascertained/'  they 
say,  "  that  that  value  was  what  he  most  regarded.  He 
may  have  had  other  objects  and  motives ;  and  of  their 
weight  he  was  the  only  judge."  But  this  reasoning 
would  support  a  promise  even  in  such  a  case  as  Barber 
\,Tox{cl),  i_The  plaintiffs  contend  that  trover  would 
have  lain  for  the  paper ;  but  it  may  be  inferred,  even 
from  Scott  V.  Jones  (6),  that  this  would  not  be  so  unless 
the  paper  had  some  real  value. 

Sir  W,  TV,  Folletf,  contra.  As  to  the  observation  that 
no  actual  delivery  of  a  written  paper  appears,  if  that 
were  considered  important,  the  plaintiffs  would  ask 
leave  to  amend.  The  point  was  not  taken  on  the 
Ibrmer  argument ;  and,  when  the  declaration  speaks  of 
giving  up  a  guarantee,  which  it  describes  as  "  then 
held"  by  the  plaintiffs,  it  cannot  reasonably  be  supposed 
that  nothing  is  meant  but  foregoing  an  engagement. 
Supposing  that  no  action  would  have  lain  on  the  first 
guarantee,  here  is  an  agreement  between  persons  com- 
petent to  make  contracts,  without  imputation  of  fraud 
on  either  side,  by  which  one  is  to  give  up  an  under- 
taking signed  by  the  other,  and  the  other,  in  consider- 
ation of  it,  is  to  provide  for  certain  bills.  It  is  assumed, 
without  reason,  that  the  defendant's  only  object  in  desiri*hg 
to  have  the  guarantee  back  must  have  been  to  prevent 
an  action.  He  might  not  choose  that  his  name  should 
remain  abroad  in  the  mercantile  world,  annexed  to  such 
adocument.  It  implies  an  admission  which  he  might 
think  proper  to  recall.  He  might  not  wish,  if  sued,  to 
be  put  to  a  defence  on  the  Statute  of  Frauds.    If  he 
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184?0.      attached  a  value  to  the  document  from  any  cause,  how- 
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ever  inadequate,  as  a  man  might  be  willing  to  give  an 
against  immoderate  price  for  a  picture  or  autograph,  the  Court 
will  not  inquire  into  the  goodness  of  the  bargain. 
Giving  up  any  thing  of  which  they  were  possessed  was 
a  disadvantage  to  the  plaintiffs;  and  the  defendant  here 
was  benefited  by  it.  The  case,  therefore,  differs  from 
that  of  a  mere  forbearance  to  sue,  where  nothing  is  given 
and  received.  The  law  of  Smith  and  Smith's  Case  {a) 
may  be  doubted.  If  the  promisee  there  complied  with 
terms  by  which  the  defendant  obtained  something  from 
him,  although  those  terms  could  not  authorise  the 
making  of  any  illegal  profit,  it  would  seem  that  the  de- 
fendant was  bound. 

But  an  action  here  might  have  been  maintained  on 
the  first  guarantee.  The  doctrine  of  Wain  v.  Warlters{b) 
cannot  now  be  disputed,  though  the  decision  may  be 
regretted  as  going  beyond^  the  object  contemplated  by 
the  Statute  of  Frauds.  But  the  consideration,  though 
it  must  be  stated,  need  not  be  set  forth  with  all  the  accu- 
racy of  special  pleading  ;  RaiJces  v.  Todd  {c)  shews  this. 
And,  unless  the  written  agreement  is  so  expressed  that 
it  must  necessarily  have  been  a  nudum  pactum,  those 
relying  upon  it  may  shew,  by  the  situation  of  the  parties 
and  by  other  extrinsic  circumstances  adduced  in  evi- 
dence, that  a  valid  consideration  was  contemplated.  In 
consideration  of  your  being  in  advance,"  may  refer  to 
future  advances  ;  and  the  plaintiffs  might  shew  that  it  did 
so,  by  evidence  that  at  the  time  of  making  the  promise 
there  had  been  no  advance.  Even  if  the  advance  were 
a  past  one,  the  language,  which  is  that  of  the  party 

(«)  3  Leon.  88.  (b)  5  East,  10.  (c)  B  A.  ^  E.  846. 

promising, 
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promising,  will  be  taken  most  strongly  against  himself,  1840. 
and  may  be  presumed  to  mean  that  the  advance  was  at 
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his  request.  It  is  clear,  from  several  cases,  that  the  against 
courts,  in  estimating  the  consideration  of  a  written 
agreement,  will  look  at  the  extrinsic  circumstances. 
This  was  so,  to  a  certain  extent,  in  Morris  v.  Stacey  [a) ; 
Tindal  C.  J.  refers  to  such  circumstances  in  Stracy  v. 
The  Bank  of  England  (b)\  so  also  does  Richardson  J. 
in  Boehm  v.  Campbell  {c).  In  Newbury  v.  Armstrong  [d) 
Tindal  C.  J.  took  into  consideration  the  probable  state 
of  facts,  as  he  inferred  it  from  the  terms  of  the  gua- 
rantee; and  that  inference  might  clearly  have  been 
supported  or  varied  by  other  proof.  In  Shortrede  v. 
CheeJc  [e)  the  guarantee  required,  as  consideration  for 
the  defendant's  promise,  that  the  plaintiff  should  with- 
draw the  promissory  note ; "  and  this  was  alleged  in 
the  declaration  to  have  been  a  note  given  to  the  plain- 
tiff by  one  Henry  Cheeky  which  note  was  proved  to  have 
been  so  given.  It  was  urged  that  the  statement  of 
consideration  on  the  guarantee  was  uncertain,  because  it 
did  not  refer  to  this  note  in  particular ;  but  the  Court 
held  otherwise ;  and  Littledale  and  Parhe  Js.  observed 
that,  on  the  evidence,  only  one  note  had  appeared  to 
be  in  question.  So,  here,  it  might  be  shewn  by  evidence 
that  there  was  no  advance  in  question,  prior  to  the  gua- 
rantee. Raikes  v.  Todd  [g)  is,  in  principle,  an  authority 
for  the  plaintiff  in  error.  The  declaration  there  stated, 
as  a  consideration  for  the  alleged  promise,  future  ad- 
vances, and  not  a  forbearance  in  respect  of  advances 
past;  had  the  count  been  properly  framed,  it  might 

(a)  Holt,  N.  P.  a  153.  (6)  6  Bing.  754, 

(c)  3  B.  Moore,  13.  (d)  6  Bing.  201. 

(e)  IJ.^E.  57.  (g)  E.  846. 

Z  4  have 
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1840.  have  been  shewn  by  evidence;  that  the  guarantee  had, 
in  fact,  reference  to  both.    The  guarantee  itself  was  not 
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against  impeached.  The  Court  of  Exchequer  acceded  to  the 
doctrine  of  that  case  in  Kennaimy  v.  Treleamn  {a) 
(where  they  held  that  the  consideration  was  sufficiently 
disclosed)  ;  and  Newbury  v.  Armstrong  {b)  was  there  re- 
lied upon  as  an  authority. 

Supposing,  however,  that  an  action  would  not  have 
lain  on  the  first  guarantee,  yet,  if  the  law  upon  the 
subject  was  doubtful  (though  Boehm  v.  Campbell  [c) 
makes  it  clear  on  the  side  of  the  plaintiffs),  and  the 
parties,  upon  that  doubt,  entered  into  a  bargain  for  the 
abandonment  of  the  guarantee,  such  bargain,  made  with 
a  knowledge  of  all  the  facts,  is  binding ;  Longridge  v. 
Dorville{d\  Stracyx.  TheBanJcofE7igland{e\  Com,  Dig., 
Action  upon  the  Case  upon  Assumpsit,  (F  8.)?  referring  to 
1  Roll.  Abr.  23,  Action  sur  Case,  (V),  pi.  27,  28.  [g).  It  is 
indeed  asked,  who  is  supposed  to  entertain  the  doubt  in 
point  of  law  ?  But  matters  of  law  may  be  considered  as 
doubtful  to  the  courts  ;  and  arrangements  in  equity  are 
often  made  on  the  ground  of  the  law  being  doubtful. 
\_Bosanquet  J.  A  point  may  be  considered  so,  on  which 
learned  men  differ.  Lord  Abinger  C.  B.  It  is  carry- 
ing fiction  too  far  to  say  that  the  courts  must  always 
know  how  the  law  will  be.]  The  parties  here  have 
made  their  contract  on  a  consideration  which  they, 
knowing  all  the  facts,  thought  beneficial ;  and  this  is 
enough.  Merchantable  or  pecuniary  value,  in  any 
more  limited  sense,  is  not  to  be  insisted  upon.  The 

(a)  5  M.  ^  r.  498.  (6)  6  Bing.  201. 

(c)  3  JS.  Moore,  15.  S.  C.  8  Taunt.  679. 

{d)  5JS.  ^  Aid.  117.  (e)  6  Bing.  754. 

(g')  Comi/ns  refers  to  JTent  v.  Prat,  Brownl.  ^  Gold.  6.,  the  case  cited 
by  Rolk.  But  it  does  not  appear  that  any  doubtful  point  of  laiv  was 
there  contemplated. 

case 


(a)  12  East,  38.  (6)  5  TaMwi.  36. 

(c)  1  New  Ca.  490. 
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case  falls  within  the  principle  of  Stevens  v.  Li/nch  (a),  184-0. 
and  also  within  that  of  Lee  v.  Muggeridge  (b)  and  other 
decisions  which  have  turned  upon  moral  obligation.  It 
results  from  all  these  authorities  that,  if  parties,  having 
made  an  engagement  which  ought  to  bind  them  but  is 
incapable  of  being  enforced,  replace  it  by  another,  that 
new  engagement  is  valid  in  law.  If  the  contrary  doctrine 
could  prevail,  what  limit  would  there  be  to  objections  ? 
Would  a  second  or  third  renewal  of  guarantees  be  void 
on  account  of  the  original  defect  ? 

Lastly,  as  was  contended  below,  if  the  consideration 
amounts  to  no  more  than  the  delivering  up  of  a  paper 
at  the  defendant's  request,  the  Court  cannot  say  that  it 
is  insufficient.  If  they  do,  at  what  point  will  they 
allow  sufficiency  of  consideration  to  begin  ?  Would  the 
giving  up  an  autograph,  or  a  horse  or  dog  of  no  mer- 
chantable value,  be  sufficient  ?  [Lord  Ahingei'  C.  B. 
The  Attorney  General  cited  the  case  of  a  lease  at  will.] 
That  relates  to  a  surrender,  not  the  giving  up  of  a  docu- 
ment. Papers,  though  ineffectual  for  the  purpose  con- 
templated in  drawing  them  up,  may  have  a  value  from 
the  mere  wish  of  a  party  to  get  them  into  his  own  hands. 
\_Rolfe  B.  The  Lord  Chancellor  has  said  that  he  will 
never  compel  the  giving  up  of  an  instrument  which  is 
void  on  the  face  of  it.]  An  application  in  equity  for 
that  purpose  is  very  different  from  the  enforcing  of  a 
bargain  to  give  up  something  which  is  considered 
valuable.  \_Bosanquet  J.  Is  not  the  document  pro- 
perty, however  small  the  value  ?]  Yes ;  and  trover 
would  lie  for  it.  In  Wilkinson  v.  Oliveira  {c)  it  was 
held  sufficient  consideration,  for  a  promise  to  pay  1000/., 
that  the  plaintiff,  being  possessed  of  a  certain  letter,  had 
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given  it  to  the  defendant.  It  is  true  that  the  defendant 
was  alleged  to  have  made  a  beneficial  use  of  the  letter  ; 
but  that  was  not  an  essential  part  of  the  consideration. 
Here  the  defendant  could  judge  of  the  value  of  the  do- 
cument, and,  using  his  judgment,  made  the  promise. 
He  cannot  now  annul  it  on  the  ground  that  the  instru- 
ment was  of  no  value. 

Sir  J,  Campbell,  Attorney  General,  in  reply.  The 
last  argument  rests  on  a  fallacious  assumption.  The 
bargain  declared  upon  was,  not  for  the  delivery  of  a 
piece  of  paper,  but  for  the  release  of  a  contract.  It 
does  not  appear  that  the  paper  itself  may  not  even  now 
be  in  the  plaintiffs'  possession.  The  plea,  that  the 
guarantee  was  of  no  effect,  agrees  with  this  view  of  the 
case.  The  main  argument  on  the  other  side,  assuming 
the  first  guarantee  to  be  void,  is,  in  effect,  that,  because 
it  was  given  up  at  the  defendant's  request,  he  is  estopped 
from  saying  that  such  an  abandoment  was  no  consider- 
tion  for  his  promise.  But  this  is  contrary  to  the  prin- 
ciple of  many  placita  in  Com.  Dig,  Action  upon  the 
Case  upon  Assumpsit,  (F  8.),  already  cited.  On  those 
authorities,  if  the  right  foregone  was  in  reality  null, 
it  cannot  be  material  that  the  parties  made  their 
agreement  on  a  contrary  supposition.  The  question 
therefore  really  is,  whether  the  first  guarantee  was  valid 
or  not.  It  is  established  by  Wain  v.  Warlters  [a)  that, 
under  the  Statute  of  Frauds,  n6  notice  can  be  taken  of 
a  consideration  not  in  writing ;  and  in  no  instance  has  a 
guarantee  been  held  good,  where  a  sufficient  consider- 
ation did  not  appear  on  the  face  of  the  instrument.  In 
Kenna^way  v.  Treleamn  {b)  Parke  B.  says,  "  I  accede 
to  the  doctrine  laid  down  by  Lord  Denman,  in  the  case 

(a)  5  Easty  10.  (6)  5  M.  ^  W,  500. 

of 
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Raikes  v.  Todd  (a),  which  has  been  referred  to,  that,  1840. 
in  all  these  cases,  the  proper  course  is  to  look  at  the 

Brooks 

instrument,  and  see  whether  the  consideration  stated  in  against 

Haigh. 

it  be  the  same  with  that  alleged  in  the  declaration,  and 
no  other.'*  Here  the  attempt  is  to  vary  the  consider- 
ation appearing  on  the  instrument  by  parol  evidence, 
which  would  virtually  repeal  the  Statute  of  Frauds  as  to 
this  point.  It  was  not  suggested  in  Raikes  v.  Todd  {a) 
that  the  statement  of  consideration  could  be  explained 
by  oral  testimony.  Tindal  C.  J.,  in  his  judgment  in 
Hawes  V.  Armstrong  (h),  lays  it  down  that  the  consider- 
ation must  appear  by  the  writing  itself,  if  not  in  terms, 
yet  so  "  that  any  person  of  ordinary  capacity  must 
infer  from  the  perusal  of  it,  that  such,  and  no  other,  was 
the  consideration  upon  which  the  undertaking  was 
given.''  Here  the  instrument,  unassisted  by  extrinsic 
evidence,  discloses  no  legal  consideration.  A  past  con- 
sideration would  be  none,  unless  a  request  were  shewn. 
The  second  guarantee  does  not  shew  even  a  probability 
that  the  advance  therein  referred  to  was  an  advance 
at  the  defendant's  request.  And  the  words  "  in  con- 
sideration of  your  being  in  advance"  do  not  bear  out 
the  supposition  that  a  future  advance  was  contemplated. 
In  Morris  v.  Stacey  [c)  the  consideration  relied  upon 
was  collected  from  the  guarantee  itself ;  and  in  Boehm 
V.  Campbell  (d)  Dallas  C.  J.  and  Burrougk  J.  refer  to  the 
written  instrument  only.  \_Alderson  B.  In  both  those 
cases  the  undertaking  related  to  a  debt  already  due; 
the  consideration  of  forbearance  might  be  inferred  from 
that  fact.]    In  Shortrede  v.  Cheek  (e)  the  consideration 

(a)  8A.4-E.  846.  (b)  1  New  Ca.  761. 

(c)  Holt,  N.  P.  C.  153.  (d)  3  B.  Moore,  15. 

(e)  1  ^.  8^  E.  57. 

was 
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1840.  was  executory,  and  appeared  sufficiently  by  the  guaran- 
~;  tee.     Stevens  v.  Lynch  («),  where  the  holder  of  a  bill 

Brooks  .  . 

against       had  giveu  time  to  the  acceptor,  and  the  drawer  waived 

Haigh, 

the  benefit  of  that  cnxumstance,  is  not  applicable  to  the 
present  case.  As  to  Lee  v.  Muggeridge  (b),  and  the 
other  cases  which  have  turned  upon  moral  obligation,  it 
is  >  sufficient  to  say  that  here  no  moral  obligation  ap- 
pears for  the  first  guarantee,  and  the  declaration  does 
not  allege  any  consideration  for  the  second  guarantee 
but  the  abandonment  of  the  first. 

Cur.  adv.  mlL 


Lord  Abinger  C.B.,  in  the  same  vacation  [June  29th) 
delivered  the  judgment  of  the  Court. 

In  the  case  of  Brooks  v.  Haigh  the  judgment  of 
the  Court  is,  to  affirm  the  judgment  of  the  Court  of 
Queen's  Bench. 

It  is  the  opinion  of  all  the  Court  that  there  was  in 
the  guarantee  an  ambiguity  that  might  be  explained  by 
evidence,  so  as  to  make  it  a  valid  contract,  and,  there- 
fore, this  was  a  sufficient  consideration  for  the  promise 
declared  upon. 

It  is  also  the  opinion  of  all  the  Court,  with  the  excep- 
tion of  my  brother  Maule,  who  entertained  some  doubt 
on  the  question,  that  the  words  both  of  the  declaration 
and  the  plea  import  that  the  paper  on  which  the 
guarantee  was  written  was  given  up ;  and  that  the  actual 
surrender  of  the  possession  of  the  paper  to  the  de- 
fendant was  a  sufficient  consideration,  without  reference 
to  its  contents. 

Judgment  affirmed. 

(a)  12  Hast,  38.  (&)  5  Taunt.  36, 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench. j 
The  Queen  against  John  Humphery,  Esquire. 

INFORMATION  in  the  nature  of  quo  warranto,  for  Under  stat. 
9  G.4.  c.  17. 

using  and  exercising  the  office  of  an  alderman  or  sects.  2  and  s., 

•which  require 

the  city  of  London,  that  every  per- 

Plea,  stating,  first,  the  rights  and  customs  and  (in  p?aced°eiected! 
part)  the  by-laws,  21  B.  2.  and  13  Amu  (a),  of  the  city  Zt^'2^.ol 
of  Loiidon  as  to  the  election  of  aldermen,  and  the  enact-  alderman,  &c., 

shall,  within 

ments  of  stat.  9  G.  4.  c.  17.  ss,  2,  3,  4.  (Z>),  that  every  one  cakndar 

month  next 

person  who  shall  thereafter  be  placed,  elected,  or  chosen,  before  or  upon 

.      his  admission 

in  or  to  the  office  of  mayor,  alderman,  &c.,  shall,  withm  into  such  office, 

,      -  ,  .    f,  make  and  sub- 

one  calendar  month  next  before  or  upon  his  admission  g^ribe  a  certain 
into  any  of  the  aforesaid  offices  &c.,  make  and  subscribe  beforrcer^in 
the  declaration  specified  in  sect.  2,  before  the  persons  ^^Wich 
mentioned  in  sect.  3;  and  that  if  any  person  placed,  &c.  he'shaifomit 
into  any  of  the  aforesaid  offices  or  places  shall  omit  or  or  neglect 

to  make  and 

neglect  to  make  and  subscribe  the  said  declaration  in  subscribe  the 

.  1       7     •        o         1    n    1      ^^'^  declaration 

manner  above  mentioned,  such  placing  &c.  snaii  De  in  manner 

above  men- 
tioned, such  placing,  election,  or  choice  shall  be  void : 

Held,  by  the  Court  of  Queen's  Bench,  that  the  election  is  not  void  by  refusal  to  make 
the  declaration,  or  state  whether  the  paxty  will  do  so,  unless  he  has  first  been  admitted  to 
the  office  by  swearing  in. 

Judgment  reversed  on  error,  by  the  Court  of  Exchequer  Chamber. 

Held,  by  that  Court,  that  the  statute  does  not  give  the  party  elected  a  month  at  all 
events  for  deciding  whether  he  will  make  the  declaration  or  not,  but  only  excuses  him 
from  making  it  at  the  time  of  admission,  if  he  has  made  it  within  a  month  before. 

That  the  words  "  upon  his  admission  "  mean  at  the  time,  and  not  within  a  reasonable 
time  after,  and  that  the  authorities  who  admit  may  prescribe  the  order  in  which  the  cere- 
monies forming  parts  of  the  admission  shall  take  place.  * 

And  that,  if  the  party  offers  himself  to  the  proper  coiirt  to  be  admitted,  not  having  ipade 
the  declaration  within  a  month  before,  and,  being  asked  whether  he  will  make  it  or  not, 
declines  to  say,  but  requires  the  court  to  admit  him,  which  they  refuse,  the  election  is 
thereupon  void,  and  a  precept  may  issue  for  a  new  election. 

(a)  These  by-laws  were  cited  exactly  as  they  appear  in  Rex  v.  Jolm- 
son,  5  A.^  E.  489. 

(b)  More  fully  stated,  p.  344.  post. 

void, 
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1839.  void,  and  it  shall  not  be  lawful  for  such  person  to  do 
~  any  act  in  the  execution  of  the  office  &c.    The  plea 

The  Queen 

against       then  Stated, 

That,  since  the  making  and  passing  of  the  said 
act  of  parliament  made  and  passed  in  the  ninth  year 
aforesaid,  the  said  court  of  mayor  and  aldermen  have 
required  of  every  person  who,  since  the  passing  of 
the  said  act,  has  been  elected  or  chosen  in  or  to 
the  office  of  alderman  of  any  ward  of  the  said  city 
that  such  person  should  make  and  subscribe  the  said 
declaration  prescribed  by  the  said  act  previously  to 
taking  and  subscribing  the  oaths  of  office  according  to 
the  several  laws  made  and  now  in  force  for  that  pur- 
pose, towit  at  the  city  of  London  aforesaid "  That, 
a  vacancy  having  occurred  in  the  place  and  office  of 
alderman  of  the  ward  of  Aldgate  aforesaid,  by  the  death 
of  John  Thomas  Thorpe,  Esq.,  late  alderman  thereof,  a 
court  of  wardmote  was  holden  on  Tuesday,  the  17th 
day  of  November,  A.  D.  1835,  and  continued  by  adjourn- 
ments on  other  subsequent  days  in  and  for  the  said 
ward,  before  the  Right  Honourable  William  Taylor 
Copeland,  then  mayor  of  the  said  city,  by  virtue  of  a 
certain  precept  for  that  purpose  before  then  duly  issued 
according  to  the  custom  of  the  said  city,  for  the  election 
of  an  alderman  of  the  said  ward  in  the  room  and  stead 
of  the  said  John  Thomas  Thorpe ;  at  which  said  court  of 
wardmote  one  David  Salomons,  citizen  and  cooper,  the 
said  defendant,  citizen  and  tallow  chandler,  and  one 
James  La*w  Jones,  citizen  and  haberdasher,  were  respec- 
tively candidates  for  the  said  vacant  place  and  office  of 
an  alderman  of  the  ward  of  Aldgate  aforesaid,  towit  at " 
&c.:  "That,  at  the  said  last-mentioned  court  of  ward- 
mote, divers  persons,  inhabitants  of  the  said  ward,  being 

a  majority 
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a  majority  of  those  then  present  at  the  said  court,  voted  1839. 
for  the  said  David  Salomons  as  and '  for  such  alderman,    ^,  ~ 

J  Ihe  Queen 

and  by  reason  thereof  the  said  D.  S.  claimed  to  be  duly  against 

HUMPHERY. 

elected  into  the  said  place  and  oflSce  of  alderman  so 
vacant  as  aforesaid :  and  a  return  to  the  said  precept, 
and  of  the  result  of  the  said  election,  was  afterwards,  to- 
wit  on  the  24th  day  of  November,  A.  D.  1835,  made 
into  the  said  court  of  mayor  and  aldermen  then  duly 
holden  in  the  Guildhall  of  the  said  city,  according  to  the 
custom  of  the  said  city  in  that  behalf,  towit  at "  &c. : 
"  That  afterwards,  towit  on  the  3d  day  of  December, 
A.  D.  1835,  towit  at"  &c.,  "  at  a  court  of  mayor  and 
aldermen  then  holden  at  the  Guildhall  in  arid  for  the 
said  city,  the  said  Z>.  S»  did  tender  himself  to  the  said 
court  of  mayor  and  aldermen  at  the  said  last-mentioned 
court  for  admission,  and  did  then  and  there  make  claim, 
and  did  require,  to  be  admitted  to  the  said  office  of 
alderman  of  the  said  ward  of  A.  as  aforesaid ;  and  there- 
upon the  said  Z).  S.  was  then  and  there  requested  by  the 
said  court  of  mayor  and  aldermen  to  make  and  sub- 
scribe in  their  presence  the  said  declaration  in  the  said 
act  mentioned,  the  said  mayor  and  aldermen  then  being 
the  persons  in  the  presence  of  whom,  by  the  usage  of 
the  said  city,  the  said  declaration  should  be  made  and 
subscribed  according  to  the  provisions  of  the  said  act 
of  parliament  in  that  behalf,  according  to  the  several 
laws  made  and  now  in  force  for  that  purpose ;  but  that 
the  said  D.  S.  did  not,  nor  would,  at  the  said  court  of 
mayor  and  aldermen  so  holden  as  last  aforesaid,  nor  at 
any  time  within  one  calendar  month  next  before  or 
upon  his  admission,  according  to  the  true  intent  and 
meaning  of  the  said  act,  into  the  said  office  of  alder- 
man of  the  said  ward  of  A*  as  aforesaid,  or  at  any 

other 
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The  Queen 

against 

HuMPHERY. 


Other  time  whatsoever,  make  and  subscribe  the  said  de- 
claration, but  wholly  omitted  and  neglected  so  to  do : 
by  reason  whereof,  and  by  force  of  the  said  statute  in 
that  case"  &c.,  "  the  placing,  election,  and  choice  of 
the  said  D.  S.  into  the  said  place  and  office  of  alder- 
man of  the  said  ward  of  A.,  as  aforesaid,  became  and  was 
void,  towit  at "  &c. :  "  That,  the  said  D.  S,  so  having 
omitted  and  neglected  to  make  and  subscribe  the  said 
declaration  required  by  the  said  act  of  parliament,  the 
said  court  of  mayor  and  aldermen,  so  holden  as  last 
aforesaid,  did  thereupon,  at  the  said  last-mentioned 
court,  declare  and  adjudge  the  election  of  the  said  D.  S, 
into  the  said  place  and  office  of  alderman  of  the  said 
ward  of  A,  as  aforesaid  to  be  void,  and  did  also  then 
and  there  resolve  that  a  fresh  precept  should  issue  for 
a  court  of  wardmote  to  be  held  for  the  election  of  a  fit 
and  proper  person  to  be  alderman  of  the  said  ward  of 
A.  in  the  room  and  stead  of  the  said  John  Thomas 
T/^orp^  Esq.,  deceased,  towit  at"  &c. :  "That,  the 
said  vacancy  in  the  said  place  and  office  of  alderman  of 
the  said  ward  of  A.,  by  the  death  of  the  said  John 
Thomas  l^horpe,  Esq.,  not  having  been  filled  up,  a  cer- 
tain other  court  of  wardmote  was  holden  on  Tuesday 
the  8th  day  of  December^  A.  D.  1835,  in  and  for  the  said 
ward  of  A.,  before  the  Right  Honourable  William  Taylor 
Copeland,  then  mayor  of  the  said  city,  by  virtue  of  a 
certain  other  precept  for  that  purpose  before  then  duly 
issued  according  to  the  custom  of  the  said  city,  for  the 
election  of  an  alderman  of  the  said  ward  in  the  room 
and  stead  of  the  said  J,  T,  T.  Esq.,  deceased;  in 
which  last-mentioned  precept  it  was  stated  that  David 
Salomons  Esq.,  returned  to  the  court  of  mayor  and 
aldermen  to  be  alderman  of  the  said  ward,  having  {a) 

{a)  Sic. 

omitted 
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omitted  and  neglected  to  make  and  subscribe  the  de-  1839. 
claration  directed  to  be  made  and  subscribed  by  the  — 

,  The  Queen 

said  act  of  parliament  made  and  passed  in  the  ninth  against 

.  .  .  -  HUMPHERY. 

year  of  the  reign  aforesaid  in  manner  in  the  said  act 
mentioned,  by  reason  whereof  (a)  the  election  of  the 
said  Z).  S.  had,  by  virtue  of  the  said  act,  become  void, 
towit  at"  &c.    "  That  at  the  said  last  mentioned  court 
of  wardmote  this  defendant,  citizen  and  tallow-chandler, 
was  the  only  candidate  for  the  said  place  and  office  of 
an  alderman  of  the  said  ward  of  A.,  towit  at'*  &c. 
"  That  at  the  said  last  mentioned  court  of  wardmote 
divers  persons,  being  inhabitants  of  the  said  ward,  and 
being  a  majority  of  those  then  present  at  the  said  court, 
voted  for  the  defendant  as  and  for  such  alderman  ;  and 
by  reason  thereof  the  said  defendant  was  duly  elected 
into  the  said  place  and  office  of  alderman  of  the  said 
ward  of  A,,  so  vacant  as  aforesaid,  and  a  return  to  the 
said  last  mentioned  precept,  and  of  the  result  of  such 
last  mentioned  election,  was  afterwards,  towit  on  the 
17th  day  of  December,  a.  d.  1835,  made  unto  the  said 
court  of  mayor  and  aldermen  then  holden  in  the  Guild- 
hall of  the  said  city^  according  to  the  custom  of  the  said 
city  in  that  behalf,  towit  at"  &c.      The  plea  then 
stated  that  at  the  last  mentioned  court,  holden  &c.,  that 
is  to  say  on  December  17th,  1835,  the  defendant  ap- 
peared before  the  court,  and,  having  made  and  subscribed 
the  declaration,  was  then  and  there  duly  sworn  and  ad- 
mitted &c.,  and  then  and  there  took  and  subscribed 
the  oaths,  and  made  and  subscribed  the  declaration 
according  to  the  several  laws  made  for  that  purpose ; 
by  reason  of  which  several  premises  he  the  defend- 
ant then  and  there   took  upon   himself   the  said 

(a)  Sic. 

Vol.  X.  A  a  place 
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1839.      place  and  office,  &c.,  and  from  thence  continually  &c., 
^  ■  *      and  by  that  warrant  &c.     Traverse  of  the  usurpation. 

The  Queen  _  ^ 

against  Verification. 

Replication.  That  by  the  said  by-law  of  1 3  "  it 
was  also  enacted  that,  in  case  the  person  so  duly  elected 
alderman,  and  returned,  by  the  Lord  Mayor  or  other 
person  duly  authorized  to  hold  such  wardmote,  to  the 
said  court  of  mayor  and  aldermen  within  the  time  for 
that  purpose  b}'  the  laws  of  the  said  city  limited  and 
appointed,  should  refuse  to  take  upon  him  the  said  office, 
and  unless  he  could  discharge  himself  therefrom  by  the 
laws  of  the  said  city,  he  should  be  subject  to  all  the 
pains  and  penalties  which  might  be  inflicted  on  him  by 
the  by-laws  and  customs  of  the  said  city."  That,  by  an 
act  of  Common  Council  of  1 7th  Aprils  52  G.  3.,  it  was, 
amongst  other  things,  enacted,  "  that,  upon  any  vacancy 
by  death  or  resignation  of  any  person  being  an  alder- 
derman  of  the  said  city  of  London,  the  lord  mayor  of 
the  said  city  for  the  time  being  should,  within  eight  days 
next  after  such  death  or  resignation,  Sundays  excepted, 
cause  a  wardmote  to  be  duly  summoned  and  held  for 
the  election  of  a  fit  and  able  person  to  be  alderman  of 
such  ward  or  wards  respectively  where  such  vacancy 
should  happen,  and  returning  such  person  so  elected  to 
the  said  court  of  lord  mayor  and  aldermen  of  the  said 
city.  And  that  by  the  said  act  of  common  council  it 
was  also  enacted  that,  if  any  person  free  of  the  said  city 
should  be  thereafter  duly  elected  alderman  of  any  of  the 
said  wards  of  the  said  city  according  to  the  custom  of 
the  said  city,  and,  notice  of  such  election  being  given  to 
him,  or  left  in  writing  for  him  at  the  last  place  of  his 
abode,  shall  not  personally  appear  before  the  court  of 
the  lord  mayor  and  aldermen  for  the  time  being,  in  the 

Inner 
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Inner  chamber  of  the  Guildhall  of  the  said  city  at  the  1839. 

next  court  there  to  be  holden.  not  having  a  reasonable 

^  The  Queen 

excuse  for  such  his  not  appearance,  and  then  and  there  against 

HUMPHERY. 

to  take  upon  himself  the  said  office  and  charge  of  alder 
man  of  the  said  city  and  of  the  said  ward  whereof  he 
shall  be  elected  alderman,  or  if  such  person  so  elected 
shall,  before  the  court  of  lord  mayor  and  aldermen, 
openly  declare  his  refusal  to  take  upon  him  the  said 
office,  then  any  such  person  who  shall  so  neglect  or 
refuse  to  appear,  or  who  appearing  shall  declare  his  re- 
fusal as  aforesaid,  shall  forfeit  the  sum  of  500Z.  of  law- 
ful" &c.,  "to  the  use  of  the  mayor  and  commonalty  and 
citizens,  unless  he  shall  be  duly  discharged  of  the  said 
office  of  alderman  for  defect  or  want  of  ability  in  wealth, 
upon  oath  taken  as  by  the  said  act  of  common  council  is 
required,  which  said  forfeiture  and  penalty  is  by  the 
said  act  declared  to  be  recoverable  by  an  action  of  debt 
in  the  name  of  the  chamberlain  of  the  said  city  for  the 
time  being  in  any  of  his  Majesty's  courts  of  record." 
"  That,  after  the  said  return  to  the  said  precept,  and  of 
the  result  of  the  said  election,  was  made  to  the  said 
court  of  the  mayor  and  aldermen,  a  certain  notice  in 
writing  was  served  upon  the  said  David  Salomans  by  an 
officer  of  the  said  court  of  mayor  and  aldermen,  person- 
ally to  appear  before  the  said  court  on  the  3d  day  of 
December  last,  at  the  Guildhall  in  the  said  city,  and  then 
and  there  to  take  upon  himself  such  office  and  charge 
of  alderman  of  the  said  ward  :  and  that,  in  pursuance  of 
the  said  notice,  and  in  obedience  to  the  said  last-men- 
tioned act  of  common  council,  he,  the  said  D.  S.,  did,  on 
the  said  3d  day  of  December,  and  within  the  space  of  one 
month  next  after  the  day  of  his  election  to  the  said 
office  of  alderman  of  the  said  ward  of  A,,  present  him- 
A  a  2  self 
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1839.       self  to  the  said  court  of  mayor  and  aldermen,  and  then 
and  there  expressed  his  readiness  and  desire  to  be  sworn 

The  Queen  ^ 

against  for  the  due  execution  of  the  said  office  of  alderman,  and 
also  to  take  and  subscribe  the  oaths  according  to  the 
said  laws  made  for  those  purposes,  and  to  assume  and 
take  upon  himself  the  duties  and  burthen  of  the  said 
office,  and  did  there  demand  and  make  claim  to  be 
admitted  alderman  of  the  said  ward  of  A,  by  virtue  of 
the  said  election,  and  of  the  return  thereof  duly  made 
as  aforesaid  to  the  said  court."  "That,  when  he  the 
said  Z).  S,  so  appeared  and  presented  himself  to  the  said 
court  pursuant  to  the  said  notice,  the  said  court  de- 
manded of  him,  the  said  Z).  S.,  whether  he  had  signed 
the  declaration  required  by  the  said  act  of  Parliament 
made  and  passed  in  the  9th  year"  &c.,  *^  entitled"  &c. 
(9  G.  4.  c,  17.)j  "within  the  space  of  one  month  next 
before  his  then  application  for  admission,  to  which  the 
said  Z).  S.  then  answered  that  he  had  not ;  whereupon 
the  said  court  demanded  of  him  the  said  Z).  S.  whether 
he  would  make  and  subscribe  the  said  declaration : 
whereupon  the  said  Z).  ♦S'.  declined  to  say  whether  he 
would  or  not,  but  required  the  said  court  of  mayor  and 
aldermen  to  admit  him  to  the  said  office,  which  the  said 
court  of  mayor  and  aldermen  did  then  and  there,  and 
within  the  space  of  one  month  from  the  day  of  the 
election  of  the  said  Z).  S.  to  the  office  of  alderman  of 
the  said  ward,  positively  refuse  to  do;  and  the  said  court 
of  aldermen  did  then  and  there  declare  the  election  of 
the  said  Z).  S,  to  the  said  office  to  be  null  and  void,  and 
thereupon  directed  a  precept  to  issue  from  the  said  court 
for  the  election  of  another  alderman  for  the  said  ward 
of  A,^'  And  "  that  afterwards,  to  wit  on  the  5th  day  of 
December,  and  within  the  space  of  one  month  next  after 
the  election  of  the  said  Z).  S.,  and  the  return  thereof  to 
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the  said  court  of  mayor  and  aldermen,  a  certain  precept  1839. 
issued  from  the  said  court  of  mayor  and  aldermen,  and  — — - 

The  Queen 

that  by  virtue  thereof  a  certain  court  of  wardmote  was,  on  against 
the  8th  day  of  the  said  month,  and  within  the  space  of  one 
month  next  after  the  election  of  the  said  Z).  S,  as  afore- 
said, holden  for  the  said  ward  of  A,,  before  W.  T,  Cope- 
land^  then  mayor  of  the  said  city,  for  the  purpose  of 
electing  an  alderman  of  the  said  ward,  at  which  said 
last-mentioned  wardmote  the  said  John  HumjpJiety  was 
declared  to  be  elected  alderman  of  the  said  ward  of 
Aldgatc.  Verification. 

General  demurrer,  and  joinder.  (There  were  other 
matters  replied,  as  to  which  issues  of  fact  were  joined.) 
The  demurrer  was  argued  in  the  Court  of  Queen's 
Bench  in  Easter  term,  1838  [a). 

Sir  J.  Campbell,  Attorney  General,  for  the  defendant. 
The  question  is,  whether  Mr.  Salomons  had  a  right  to 
be  admitted  without  making  the  declaration.  If  not, 
the  office  was  void,  and  the  defendant  was  rightly 
elected ;  if  Mr.  Salomons  had  such  a  right,  the  office  was 
not  void,  and  judgment  must  be  given  for  the  Crown. 
If  he  could  claim  to  be  so  admitted,  stat.  9  G.  4.  c,  17. 
s.  2.  will  be  inoperative ;  and  stat.  5  &  6  4.  28. 
was  needless. 

By  2  stat.  13  C.  2.  c.  1.  5.  12.  it  is  enacted  that,  after 
the  expiration  of  the  commission  of  the  then  corporation 
commissioners,  "  no  person  or  persons  shall  for  ever 
hereafter  be  placed,  elected  or  chosen,  in  or  to  any  the 
offices  or  places  aforesaid"  {including  aldermen,  and 
other  persons  bearing  employment  relating  to  the  go- 
vernment of  corporations,  sect.  4.),  "  that  shall  not  have 

(a)  April  25th  and  27th,  before  Lord  Denman  C.  J.,  Littledale,  Pat- 
teson,  and  Coleridge  Js, 

A  a  3  within 


CASES  IN  TRINITY  TERM 


1839.      within  one  year  next  before  such  election  or  choice, 

'      taken  the  sacrament  of  the  Lord's  Supper,  according  to 
The  Queen  '  ^ 

against      the  rites  of  the  Church  of  England;"  ''and  in  default 

HUMPHERY.  1       1      -  1        •  .1 

hereof,  every  such  placing,  election  and  choice  is  here- 
by enacted  and  declared  to  be  void."  This  provided  a 
preliminary  test  for  officers.  Then  a  subsequent  test 
is  provided  by  stat.  25  C,  2.  c.  2.  s.  2.,  which  enacts, 
with  respect  to  every  person  that  shall  be  "  admitted, 
entered,  placed  or  taken  into  any  office  or  offices  civil  or 
military,"  that  "  all  and  every  such  person  and  persons  so 
to  be  admitted  as  aforesaid,  shall  also  receive  the  sacra- 
ment of  the  Lord's  Supper,  according  to  the  usage  of 
the  Church  of  England,  within  three  months  after  his  or 
their  admittance  in  or  receiving  their  said  authority  and 
employment,  in  some  public  church,"  &c.  And  stat. 
16  G.  2.  c.  SO.  5.  3.  enlarges  the  time  given  by  the  last- 
mentioned  act  from  three  months  to  six  months. 

Stat.  9  G.  4.  c.  17.  recites  these  acts,  and  repeals 
them  so  far  as  relates  to  taking  the  sacrament.  It  then 
provides  substitutes,  first,  by  ss.  2,  3,  4,  for  the  pre- 
liminary test,  and  next,  by  sect.  5,  for  the  subsequent 
test.  Sect.  2  recites  that  "  it  is  just  and  fitting,  that  on 
the  repeal  of  such  parts  of  the  said  acts  as  impose  the 
necessity  of  taking  the  sacrament  of  the  Lord's  Supper 
according  to  the  rites  or  usage  of  the  Church  of  England, 
as  a  qualification  for  office,  a  declaration  to  the  following 
effect  should  be  substituted  in  lieu  thereof,"  and  enacts 
that  every  person  who  shall  thereafter  be  placed,  elected, 
or  chosen  in  or  to  the  office  of  alderman,  &c.,  "  or  in  or 
to  any  office  of  magistracy,  or  place,  trust,  or  employ- 
ment relating  to  the  government  of  any  city,  corpor- 
ation, borough,  or  cinque  port  within  England  and 
Wales  or  the  town  of  Ber*wick-ujpon-TiJoeed,  shall,  within 

one 
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one  calendar  month  next  before  or  upon  his  admission  1839. 
into  any  of  the  aforesaid  offices  or  trusts,  make  and 

'  ^       ^  The  Queen 

subscribe  the  declaration  following : "  which  is  the  de-  against 

p  •  1        r        /-^^     '     •  HuMPHERY. 

claration,  upon  the  true  faith  of  a  Christian,  that  the 
party  will  not  exercise  any  power,  authority,  or  influence, 
which  he  may  possess  by  virtue  of  the  office,  to  injure 
or  weaken  the  Church,  &c.  Sect.  3  enacts  "  that  the 
said  declaration  shall  be  made  and  subscribed  as  afore- 
said,  in  the  presence  of  such  person  or  persons  re- 
spectively, who,  by  the  charters  or  usages  of  the  said 
respective  cities,"  &c.,  "  ought  to  administer  the  oath 
for  due  execution  of  the  said  offices  or  places  respect- 
ively, and  in  default  of  such,  in  the  presence  of  two 
justices  of  the  peace  of  the  said  cities,"  &c.,  "  if  such 
there  be,  or  otherwise  in  the  presence  of  two  justices  of 
the  peace  of  the  respective  counties,  ridings,  divisions, 
or  franchises  wherein  the  said  cities,"  &c.,  are ;  "  which 
said  declaration  shall  either  be  entered  in  a  book,  roll, 
or  other  record,  to  be  kept  for  that  purpose,  or  shall  be 
filed  amongst  the  records  of  the  city,"  &c.  Sect.  4 
enacts  "  that  if  any  person  placed,  elected,  or  chosen 
into  any  of  the  aforesaid  offices  or  places,  shall  omit  or 
neglect  to  make  and  subscribe  the  said  declaration  in 
manner  above  mentioned,  such  placing,  election,  or 
choice  shall  be  void ;  and  that  it  shall  not  be  lawful  for 
such  person  to  do  any  act  in  the  execution  of  the  office 
or  place  into  which  he  shall  be  so  chosen,  elected,  or 
placed."  Sect.  5  enacts  "  that  every  person  who  shall 
hereafter  be  admitted  into  any  office  or  employment,  or 
who  shall  accept  from  his  Majesty,  his  heirs  and  suc- 
cessors, any  patent,  grant,  or  commission,  and  who  by 
his  admittance  into  such  office  or  employment  or  place 
of  trust,  or  by  his  acceptance  of  such  patent,  grant,  or 
A  a  4?  commission, 
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1839.      commission,  or  by  the  receipt  of  any  pay,  salary,  fee,  or 
^,   ~         waffes  by  reason  thereof,  would,  by  the  laws  in  force 

The  Queen         &        ^  j  5  j 

against      immediately  before  the  passing  of  this  act,  have  been 

HUMPHERY. 

required  to  take  the  sacrament  of  the  Lord's  Supper 
according  to  the  rites  or  usage  of  the  Church  of  Eng- 
land, shall,  within  six  calendar  months  after  his  admis- 
sion to  such  office,  employment,  or  place  of  trust,  or  his 
acceptance  of  such  patent,  grant,  or  commission,  make 
and  subscribe  the  aforesaid  declaration,  or  in  default 
thereof  his  appointment  to  such  office,  employment,  or 
place  of  trust,  and  such  patent,  grant,  or  commission, 
shall  be  wholly  void." 

Now,  in  interpreting  sects.  2,  3,  4,  which  provide 
the  substitute  for  the  preliminary  test,  the  only  sound 
principle  must  be  to  understand  the  enactments  of  those 
sections  as  creating  a  preliminary  test  also.  Therefore, 
as,  by  2  stat.  13  C.  2.  c.l,  s.  12.,  the  election  of  any 
person  not  having,  within  one  year  before  the  elec- 
tion, taken  the  sacrament,  is  declared  void,  so  the 
admission  of  any  party  not  having,  before  the  admis- 
sion, made  the  declaration,  would  be  void  also.  And 
the  words  of  stat.  9  G.  4.  c.  17.  s.  2.,  "  within  one  calen- 
dar month  next  before  or  upon  his  admission,"  must  be 
understood  to  point  to  something  to  be  done  anteced- 
ently to  the  actual  admission.  The  word  "  upon  "  is  am- 
biguous in  itself :  it  may  mean  "  after,"  "  concurrently," 
or  "  before."  If  a  rule  be  made  absolute  for  a  new  trial 
upon  payment  of  costs,  the  costs  should  regularly  be 
paid  before  the  new  trial  takes  place.  [^Littledale  J. 
"Upon"  there  rather  means  "on  condition  of."]  It 
would  mean  a  condition  precedent.  \_Patteson  J.  Ac- 
cording to  your  argument  the  declaration  here  should 
follow  the  admission.]    The  use  of  the  word  is  various  ; 

here 
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here  it  seems  to  mean  either  "  at  the  time,''  or  "  before."  1839. 
rColerids^e  J.  If  it  meant  "  before,"  the  words  would  mean 

^  _  The  Queen 

one  month  "before  or  before  the  admission."]  "  Upon  "  against 

HUMPHERY. 

would  not  then  be  merely  superfluous  :  the  eiiect  of  the 
enactment  would  be  that  the  party,  if  he  had  not  rqade 
the  declaration  within  one  month  of  the  admission,  must 
do  it  immediately  before  the  act  of  admission.  Or  it 
might  mean  "at  the  time  of"  the  admission.  Then 
the  order  in  which  the  concurrent  acts  of  a  single  pro- 
ceeding are  to  take  place  is  clearly  to  be  regulated  by 
the  party  presiding  over  such  proceeding.  Therefore 
the  court  of  aldermen  were  justified  in  treating  Mr. 
Salomons  s  refusal,  either  to  make  the  declaration  or  to 
say  whether  he  would  or  would  not  make  it,  as  a  refusal 
to  make  it  at  the  time  of  the  admission ;  so  that  the 
election,  by  sect.  4,  was  void. 

It  may  be  argued  that  "one  calendar  month  next 
before  or  upon  his  admission  "  means  a  month  before 
or  a  month  after ;  and  that,  therefore,  Mr.  Humphery 
ought  not  to  have  been  elected  and  admitted  within  the 
month,  Mr.  Salomons  having  that  time  for  making  the 
declaration.  But  this  construction  is  not  borne  out 
by  the  language;  nor  can  the  legislature  be  supposed 
to  have  meant  that  a  party,  after  his  election,  should 
have  a  month  given  him  for  the  purpose  of  con- 
sidering his  religious  or  other  objections  to  the  declar- 
ation. He  is  supposed  to  be  qualified  at  the  time  of  the 
election.  What  was  to  be  done,  as  to  the  office,  in  the 
mean  time  ?  It  is  immaterial  how  soon  after  Mr. 
Salomons^ s  refusal  the  defendant's  election  took  place. 

Sect.  5  of  stat.  9  G.  4.  c,  1 7.  provides  a  subsequent 
test,  in  lieu  of  the  subsequent  test  given  by  stat.  25  C.  2. 
c,  2.  5.  2.,  to  the  provisions  of  which  it  manifestly  refers. 

This 
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1839.      This  shews  that  sects.  2,  3,  4,  of  stat.  9  G.  4.  c.  17.  were 
„    ~        intended  to  furnish  a  substitute  for  the  enactments  of 

;  The  Queen 

against       2  stat.  13C.  2.  c,  \.  s»  12.,  which  created  a  preliminary 

HUMPHERY. 

test.  And,  as  sect.  5  of  stat.  9  G.  4.  c.  17.  provides  for 
making  the  declaration  within  six  months  after  the  ad- 
mission,  it  cannot  be  supposed  that  sect.  2  meant  also  to 
order  a  declaration  to  be  made  within  one  month  after 
the  admission.  Sect.  2  relates  to  a  declaration  to  be 
made  before,  sect.  5  to  a  declaration  after,  being  ad- 
mitted. [_Patteson  J.  Was  a  person  to  make  two  such 
declarations  ?  Do  the  enactmehts  refer  to  the  same 
persons  ?  Did  stat.  25  C.  2.  c.  2.  s.  2.  relate  to  cor- 
poration officers  ?]  The  words  are,  "  any  office  or  offices 
civil  or  military,"  which  clearly  include  corporation 
offices.  If  the  words  "  by  reason  of  any  patent  or  grant 
of  his  majesty"  are  taken  to  govern  all  that  precede,  still 
offices  in  a  chartered  corporation  are  held  under  a  grant 
of  the  crown,  and  so  within  the  clause. 

The  legislature  must  have  introduced  stat.  9  G.  4. 
c.  17.  with  the  knowledge  that  an  annual  Indemnity  Act 
has  always  been  passed,  since  1743.  The  Indemnity 
Act  in  force  at  the  time  of  Mr.  Salomons  s  election  was 
stat.  5  &  6  4.  c.ll,  {a).  The  act  of  indemnity,  after 
reciting  (among  others)  2  stat.  13  C  2.  c.  1.,  stat.  25  C.2. 

c,  2., 

(a)  The  same,  in  all  parts  material  to  the  present  case,  with  stat.  1  W.  4. 
c.  26.,  except  as  to  dates.  The  enactment  is,"  "  That  all  and  every 
person  or  persons  who,  at  or  before  the  passing  of  this  act,  hath  or 
shall  have  omitted  to  take  and  subscribe  the  oaths  and  declarations,  or 
otherwise  to  qualify  him,  her,  or  themselves,  within  such  time  and  in 
such  manner  as  in  and  by  the  said  acts"  (including  2  stat.  13  C.  2.  c.  1., 
25  C.  2.  c.  2.,  9  G.  4.  c.  17.,  10  G.  4.  c.  7.)  "  or  any  of  them  is  required, 
and  who,  after  accepting  any  such  office,  place,  or  employment,  or  under- 
taking any  profession  or  thing,  on  account  of  which  such  qualification  ought 
to  have  been  had  and  is  required,  before  the  passing  of  this  act  hath  or  have 
taken  and  subscribed  the  said  oath  or  made  the  declarations  required  by 

law, 
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c.  2.,  and  stat.  9  G.  4.  c,  17.,  indemnifies  parties  who  1839. 
have  accepted  office  without  taking  the  oaths  or  making 

^  o  ^}^g  Queen 

the  declaration  in  proper  time,  if  they  have  subsequently  against 

HuMPHERY. 

done  so,  or  do  so  by  a  day  named,  before  which  the 
next  Indemnity  Act  always  passes.  Therefore,  if  Mr. 
Salomons  had  been  admitted  without  making  the  declar- 
ation, the  security  intended  by  stat.  9  G,  4.  c.  1 7.  would 
never  have  taken  effect  at  all. 

Stat.  5  &  6  ^.  4.  c.  28.  recites  stat.  9  G.  4.  c,  17.  ss,  2, 
4.,  and  that  there  was  a  doubt  whether  these  clauses 


law,  or  who,  on  or  before  the  25th  day  of  March  1 836,  shall  take  and 
subscribe  the  oaths,  declarations,  and  assurance  respectively,  in  such  cases 
wherein  by  the  said  several  acts  or  any  or  either  of  them  the  said  oaths, 
declarations,  and  assurance  ought  to  have  been  taken  and  subscribed,  in 
such  manner  and  form,  and  at  or  in  such  place  or  places,  as  are  appointed 
in  and  by  the  said  several  acts  or  any  or  either  of  them,  shall  be  and  are 
hereby  indemnified,  freed,  and  discharged  from  and  against  all  penalties, 
forfeitures,  incapacities,  and  disabilities  incurred  or  to  be  incurred  for  or 
by  reason  of  any  neglect  or  omission,  previous  to  the  passing  of  this  act, 
of  taking  or  subscribing  the  said  oaths  or  assurance,  or  making  or  sub- 
scribing the  said  declarations  respectively,  or  taking  or  subscribing  the 
said  oath,  according  to  the  above-mentioned  acts  or  any  of  them,  or  any 
other  act  or  acts ;  and  such  person  or  persons  is  and  are  and  shall  be  fully 
and  actually  recapacitated  and  restored  to  the  same  state  and  condition  as 
he,  she,  or  they  were  in  before  such  neglect  or  omission,  and  shall  be  and 
be  deemed  and  adjudged  to  have  duly  qualified  him,  her,  or  themselves 
according  to  the  above-mentioned  acts  and  every  of  them ;  and  that  all 
elections  of,  and  acts  done  or  to  be  done  by,  any  such  person  or  persons, 
or  by  authority  derived  from  him,  her,  or  them,  are  and  shall  be  of  the 
same  force  and  validity  as  the  same  or  any  of  them  would  have  been  if 
such  person  or  persons  respectively  had  taken  the  said  oaths  or  assurance, 
and  made  and  subscribed  the  said  declarations  respectively,  and  taken  and 
subscribed  the  said  oath,  according  to  the  directions  of  the  said  acts  and 
every  or  any  of  them ;  and  that  the  qualification  of  such  person  or  persons 
qualifying  themselves  in  manner  and  within  the  time  appointed  by  this  act 
shall  be  to  all  intents  and  purposes  as  effectual  as  if  such  person  or  persons 
had  respectively  taken  the  said  oaths  and  assurance,  and  made  and  sub- 
scribed the  said  declarations  respectively,  and  taken  and  subscribed  the 
said  oath,  within  the  time  and  in  the  manner  appointed  by  the  several 
acts  before  mentioned." 

applied 
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1839.  applied  to  sheriffs  of  cities,  or  towns  being  counties; 
^  and  it  enacts  that  no  person  elected  to  such  office  of 

The  QuEKN  ^ 

against      sheriff  shall  by  reason  thereof  "  be  liable  to  make  or 

HuMPHERY. 

subscribe  the  aforesaid  declaration  within  one  calendar 
month  next  before  or  upon  his  admission  to  the  said 
office."  But  this  would  have  been  unnecessary,  if  an 
officer,  under  the  enactments  of  stat.  9  G.  4.  c,  17.  s,  2., 
might  postpone  the  declaration  till  after  admission ; 
since,  after  admission,  he  would  have  been  protected  by 
the  annual  Indemnity  Act. 

By  the  Roman  Catholic  Emancipation  Act,  stat. 
10  G.  4.  c.  7.  5.14.,  Roman  Catholics  are  enabled  to 
hold  office,  &c.,  in  corporations,  upon"  taking  and 
subscribing  the  oath  there  set  forth.  It  may  be  shewn 
that  this  oath  must  be  taken  before  admission;  and 
sect.  2.,  as  to  members  of  either  house  of  parliament, 
is  to  be  construed  in  the  same  way.  [Sir  F.  Pollock, 
for  the  Crown,  assented  to  this.]  The  intention  of  the 
legislature  must  have  been  the  same  here  as  in  stat, 
9  G.  4.  c.  17.,  though  the  expressions  are  not  strictly 
alike. 

It  will  be  argued  that  Mr.  Salomons  is  protected  by 
the  annual  Indemnity  Act.  But  he  is  not  within  its 
terms.  He  has  not  been  admitted.  The  case  which 
has  gone  farthest  on  these  acts  is  In  the  matter  of 
Steavenson  (a),  where  it  was  held  that  the  act  protected, 
not  only  those  who  had  already  incurred  the  penalties 
or  disabilities,  but  all  who  should  do  so  while  the  act  was 
in  force.  There  the  party  was  elected  and  admitted  after 
the  act  passed.  But  here  the  penalty  has  not  been  in- 
curred at  all ;  Mr.  Salomons  never  has  been  in  the  office. 
[Lord  Denman  C.  J.    Suppose  he  had  a  right  to  be 

{a)  2B.  ^  C,  S4. 

admitted 
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admitted  when  he  claimed.]  This  claim  would  not  1839. 
subject  him  to  the  penalty :  and  the  act  would  still  be 
inapplicable.  But,  further,  Mr.  Salomons  cannot  claim 
the  benefit  of  the  act,  because  he  has  not  complied  with 
the  conditions ;  it  is  not  alleged  either  that  he  has 
made  the  declaration,  or  that  he  is  ready  to  do  so.  JRex 
V.  Parry  (a)  shews  what  allegations  are  necessary  to 
bring  a  party  within  the  protection  of  the  act. 


Sir  F.  Pollock,  contra.  The  question  is,  not  simply, 
whether  Mr.  Salomons  had  a  right  to  be  admitted  before 
making  the  declaration,  but  whether  his  election  was 
avoided  by  his  refusing  to  answer  the  questio^,  so 
that  the  Court  were  entitled  to  issue  a  precept  for  a  new 
one. 

The  Indemnity  Act  has  nothing  to  do  with  the 
interpretation  of  stat.  9  G.  4.  17.  It  has  been,  in 
fact,  passed  annually  for  a  long  time ;  but  it  does  not 
thereby  become  part  of  the  permanent  law;  and  its 
operation  is  made  temporary  only,  with  the  intention 
that  it  shall  not  constitute  such  part  of  the  law.  Ac- 
cording to  the  view  suggested  on  the  other  side,  its 
effect  would  be  altogether  to  repeal  the  laws  on  the  sub- 
ject of  qualifications  and  tests. 

The  word  "upon,"  in  sect.  2  of  stat.  9  G.  4.  c.  17., 
cannot  mean  "  before."  Its  proper  meaning  is  "  after," 
or  "  as  a  consequence  of."  Numerous  meanings  are 
assigned  to  it  in  Johnson^ s  Dictionary:  but  "before" 
is  not  among  them.  There  is  indeed,  "  at  the  time 
of;  on  occasion  of."  But  Johnson  adds,  "  It  always 
retains  an  intimation,  more  or  less  obscure,  of  some 

(a)  14  JSasf,  549. 

substratum 
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1839.      substratum^  something  precedent,   or   some  subject." 

This  agrees  with  the  ordinary  legal  use  of  it,  where 

The  Queen  ^  ./  o 

against      the  word  is  always  followed  by  some  condition  or  act 

HuMPHERy.  1  •   1       .  , 

which  IS   to  be  precedent;   as   "  a  new  trial  upon 
payment  of  costs,"  where  the  payment  of  costs,  as  a 
condition  or  act,  precedes  the  new  trial.    The  argu- 
ment that  sect.  2  provided  a  substitute  for  that  which, 
under  the  previous  law,  preceded  the  admission,  namely, 
the  taking  the  sacrament,  cannot  controul  the  ordi- 
nary sense  of  the  word,  especially  in  the  interpret- 
ation of  an  act  which  restricts  general  rights.  But, 
further,  the  declaration  was  a  substitute  for  all  the 
tests  before  imposed.    {^Patteson  J.   The  preamble  in 
sect.  2  makes  the  declaration  a  substitute  for  taking 
the  sacrament     as  a  qualification  for  office."]  That 
does   not  shew  that  the  declaration   is   to  precede 
the  taking  of  office :  it  is  a  substitute  for  all  that  was 
required  by  2  stat.  13  C.  2.  c.  1.  5.  12.  and  stat.  25  C.  2. 
c,  2.  5.  2.    Even  assuming  that  the  declaration  was  to 
be  made  at  the  time  of  admission,  why  was  the  question 
to  be  put  before  the  admission  ?  \_Coleridge  J.  Were 
not  the  court  of  aldermen  to  regulate  the  order  of  pro- 
ceedings ?]     If  the  declaration  made  a  part  of  one 
transaction,  concurrently  with  the  admission,  Mr.  Salo^ 
mons  might,  at  any  time  while  that  court  was  sitting, 
make  the  declaration  ;  therefore  the  precept  which 
issued  at  the  following  court,  in  consequence  of  the 
resolution  passed  at  the  first  court  and  the  declaration 
there  made  that  the  election  was  void,  was  illegal. 
While  the  first  court  was  sitting,  the  election  could  not 
be  void.    Even  had  Mr.  Salomons^  on  the  question  being 
put,  stated  that  he  would  not  make  the  declaration,  he 
might  still  have  changed  his  mind,  and  have  offered  to 

do 
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do  so  while  the  first  court  was  sitting.    [Coleridge  3.  1839. 
Suppose  two  persons  had  been  elected  to  different  offices, 

^  .  The  QuJ!EN 

and  each  had  refused  to  be  admitted  first,  how  could  against 

HUMPHERV. 

the  court  of  aldermen  proceed :  What  was  to  be  done 
first  ?]  That  state  of  things  did  not  in  fact  exist ;  and, 
had  it  arisen,  it  would  have  been  premature  to  declare 
the  election  void.  No  moment  can  be  pointed  out  at 
which  the  election  became  void,  until  the  first  court  had 
broken  up.  The  by-law  of  1 3  Anne  does  not  avoid  the 
election,  even  upon  the  refusal  of  the  party  to  take 
upon  him  the  office ;  it  only  imposes  penalties.  Besides, 
it  does  not  apply  to  a  party  claiming  admission.  Had 
Mr.  Salomons  not  appeared  at  all  at  the  first  court,  the 
election  would  not  have  been  void ;  and  therefore  the 
precept  under  which  the  defendant  was  elected  would 
have  been  illegal.  [Littledale  J.  But  Mr.  Salomons  did 
appear.]  Still  nothing  passed,  on  his  appearance, 
making  the  election  null.  There  is  no  provision,  by 
statute  or  by-law,  avoiding  the  election  under  such 
circumstances ;  for  stat.  9  G.  4.  c.  1 7.  s>  4.  avoids  it 
only  upon  the  party's  omission  or  neglect,  and  the  re- 
fusal to  answer  the  question  is  neither  omission  nor  ne- 
glect to  make  the  declaration.  Neither  can  there  be 
any  common  law  principle  avoiding  the  election.  The 
court  had  no  right  to  put  the  question ;  Mr.  Salomons 
might  answer,  "  You  are  to  admit,  and,  upon  my  ad- 
mission, I  am  to  make  a  declaration  ;  if  I  omit  or  neglect 
to  do  that,  my  election  will  be  void :  do  your  duty,  and 
let  me  do  mine."  [Coleridge  J.  If  Mr.  Salomons  had 
refused  to  answer  the  question  whether  he  had  already 
made  the  declaration,  could  the  court  thereupon  have 
declared  the  election  void  ?]  They  clearly  could  not. 
[Patteson  J.  Would  you  say  that  also  as  to  the  sacra- 
mental 
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1839.      mental  test,  under  2  stat.  13  C.  2.  c.  I.  s.  12.,  which 
was  necessarily  taken  before  admission?]    The  court. 

The  Queen 

against      who  Were  to  admit,  would  have  had  no  right  there  to  put 

HuMPHERY.  .  .  ^        ,  1      '        I  1 

the  question  ;  it  was  tor  the  party  admitted  to  see  that 
he  had  done  all  necessary  to  make  his  admission  good ; 
and,  supposing  the  court  (if  the  case  had  occurred  under 
that  statute),  to  have  adjourned  without  declaring  the 
election  void,  Mr.  Salomons  might  have  claimed  admis- 
sion at  the  following  court,  and  have  made  the  de- 
claration. But,  according  to  the  argument  on  the  other 
side,  had  he  been  then  admitted,  he  could  have  been 
ousted  by  a  quo  warranto,  the  election  having  been 
avoided  by  what  occurred  at  the  previous  court;  for 
the  declaration  of  avoidance  by  the  court  of  aldermen 
can  make  no  difference.  Possibly,  if  he  had  been  ad- 
mitted, and  then  refused  to  make  the  declaration,  the 
election  would  have  been  thereby  avoided :  but  that 
has  not  occurred. 


Sir  J.  Campbell,  Attorney  General,  in  reply.  It  must 
be  taken,  on  this  record,  that  Mr.  Salomons  refused  to 
make  the  declaration.  The  plea  states  that,  on  being  re- 
quired to  make  and  subscribe  it,  he  did  not,  nor  would, 
at  the  court,  nor  at  any  time  within  one  calendar  month 
next  before  or  upon  his  admission,  according  to  the  true 
intent  or  meaning  of  the  act,  or  at  any  other  time 
whatsoever,  make  and  subscribe  the  said  declaration, 
but  wholly  neglected  and  omitted  so  to  do,  whereby  the 
election  became  void,  by  force  of  the  statute.  This  is 
not  traversed,  but  only,  to  a  certain  degree,  explained 
in  the  replication.  There  is,  therefore,  a  refusal  on  the 
record ;  and  the  only  question  is,  whether  the  refusal 
avoided  the  election. 

It 
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It  is  denied,  on  the  part  of  the  Crown,  that  sect.  2  of  1839. 
Stat.  9  G.  4.  c.  17.  points  to  a  substitute  for  the  prior 

^  The  Queen 

test  in  2  stat.  13  C.  2.  c.  1.  s,  12.  rather  than  for  the  against 

...  HUMPHERY. 

subsequent  test  in  stat.  25  C.  2.  c.  2.  s.  2. :  but  the  prior 
test  was  the  only  one  provided  "  as  a  qualification  for 
office,"  which  are  the  words  used  in  the  preamble  to 
sect.  2  of  stat.  9  G.  4.  c.  17.:  it  is,  therefore,  to  that 
statute  only  that  the  section  applies. 

By  2  stat.  13  C.  2.  c.  1.  5.  13.  it  is  enacted  "that 
every  person  who  shall  be  placed  in  any  corporation  by 
virtue  of  this  act,  shall  upo?i  his  admission  take  the 
oath  or  oaths  usually  taken  by  the  members  of  such  cor- 
poration." Could  it  be  contended  that  the  party  was 
to  be  admitted  first,  and  take  the  oaths  afterwards  ? 
[Lord  Denman  C.  J.  On  comparing  sect.  12  with 
sect.  13,  it  does  not  appear  that  any  order  of  proceedings 
is  prescribed.]  The  legal  interpretation  has  always 
been  that  the  oaths  of  office  should  be  taken  before 
the  admission.  [Coleridge  J.  Does  the  admission  con- 
sist in  any  thing  besides  administering  the  oath  of 
office  ?]  It  seems  to  be  a  series  of  acts ;  the  last  pro- 
bably is  the  subscription  of  the  name  in  the  books  of 
the  corporation.  [Coleridge  J.  Can  that  be  essential  to 
his  being  an  alderman  ?]  In  the  pleadings  in  quo  war- 
ranto  there  were  usually  two  issues,  one  traversing  the 
swearing  in,  the  other  traversing  the  admission. 

Then,  the  court  of  aldermen  were  bound  to  make  the 
enquiry;  for,  by  sect.  3  of  stat.  9  G.  4.  c,  17.,  the 
party,  if  he  does  not  make  the  declaration  before  those 
who  are  to  administer  the  oath  of  office,  is  to  take  it 
before  justices.  [Lord  Denman  C.  J.  The  words  are 
"  in  default  of  such  : "  that  looks  as  if  what  took  place 
before  those  who  administer  the  oath  of  office  was  not 
necessarily  final.]    Those  words  determine  nothing  as 

Vol.  X.  B  b  to 
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1839.  to  the  time;  they  shew  only  before  whom  the  declara- 
„,   ~        tion  is  to  be  made,  whatever  be  the  proper  time.  It 

The  Queen  r  r 

against      cannot  be  contended  that,  after  admission  by  the  court 

HUMPHERY. 

of  aldermen,  the  party  could  go  and  take  the  oaths 
elsewhere.  [Lord  Denman  C.  J.  Could  the  officer 
who  admits  defeat  the  election  by  quitting  the  court 
without  receiving  the  declaration  ?]  That  case  seems 
not  to  be  provided  for  by  the  act.  It  is  said  that,  under 
the  old  law,  the  party  was  not  bound  to  answer  the 
question  whether  he  had  taken  the  sacramental  test ; 
but  that  seems  to  be  contrary  to  Rex  v.  Ha*wJcins  {a), 
IPatteson  J.  Could  he  make  the  declaration  previously 
to  the  court  at  which  he  is  admitted  ?  Can  the  words 
"in  default"  leave  the  matter  to  the  option  of  the  par- 
ties ?]  They  seem  to  mean  "  in  the  place  of."  [Lord 
Denman  C.  J.  Suppose  the  party  answered  the  question 
as  to  the  sacramental  test  in  the  affirmative,  must  the 
Court  have  received  his  answer,  or  could  they  enquire 
further?]  He  would  answer  at  his  own  peril.  In  Rex 
v.  Hawkins  (a)  Lord  Ellenhorough,  upon  the  authority 
of  Williams  v.  The  East  India  Company  {b),  considers 
that  a  party  must  be  presumed  to  have  taken  the  test,  if 
he  so  declare.  \_Patteson  J.  It  was,  in  some  cases,  usual 
for  the  party  to  bring  some  one  with  him  who  had  seen 
him  receive  the  sacrament.]  By  stat.  25  C.  2.  c,  2.  s,  3. 
a  certificate  was  required  as  to  the  subsequent  test. 

It  is  asked  at  what  period  the  vacancy  took  place  ? 
It  took  place  at  the  moment  of  the  refusal  being  made. 
There  is  no  occasion  to  enquire  whether,  if  the  Court 
had  adjourned  for  the  purpose  of  not  allowing  the  pro- 
ceeding to  be  final,  the  vacancy  would  have  been  con- 
summated. 

Cur.  adv,  vuU» 

(a)  10  East,  211.  (b)  3  East,  192. 

Lord 
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Lord  Denman  C.  J.,  in  the  following  term  {Mat/  29th,  1839. 

1838),  delivered  the  iudffment  of  the  Court.  After 

.  Queen 

Stating  the  information,  his  Lordship  proceeded  as  fol-  against 

HUMPHERY. 

lows. 

The  question  on  the  pleadings  turned  out  to  be,  whe- 
ther the  office  of  alderman,  to  which  the  defendant  was 
elected,  was  or  was  not  vacant  at  the  time  of  such  elec- 
tion ;  and  this  mainly  depended  upon  whether  the  court 
of  aldermen  had  done  right  in  refusing  to  admit  Mr. 
Salomo?iSf  who  had  before  been  duly  elected  alderman 
of  the  same  ward,  and  directing  a  new  precept  to  go  for 
the  election  of  another  alderman,  under  which  new  pre- 
cept the  defendant  was  elected.  The  ground  of  their  re- 
fusal to  admit  him  was,  that  he  had  forfeited  his  office  by 
the  operation  of  the  statute  9  G.  4.  c,  1 7.,  inasmuch  as 
he  had  not  made  the  declaration  required  by  that  statute 
within  a  month,  and,  when  questioned,  declined  to  answer 
whether  he  was  willing  to  make  it  on  being  admitted. 

On  looking  at  the  statute,  we  are  of  opinion  that,  as 
the  declaration  is  to  be  made  upon  admission,  and  to 
be  made  in  the  presence  of  those  who  by  charter  or 
custom  are  to  administer  the  oaths  of  office,  the  admis- 
sion is  the  first  thing  to  be  done ;  that  the  Court  of 
aldermen  ought  to  have  admitted  him  by  administering 
the  oaths  of  office ;  that  he,  when  so  admitted,  had  the 
option  of  making  or  declining  to  make  the  declaration ; 
and  that,  till  he  had  declined  upon  admission,  none  of 
the  consequences  attached  by  the  act  to  refusal  accrued. 
We  therefore  think  the  office  was  not  vacant  at  the 
time  when  the  precept  issued,  and  of  course  that  the 
defendant  has  not  been  well  elected.  Our  judgment 
must  be  for  the  Crown. 

Judgment  for  the  Crown. 
B  b  2  A  writ 
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1839.  A  writ  of  error  was  brought  upon  this  judgment. 
^.   Z         The  errors  assigned  were,  that  the  olea  first  pleaded  in 

The  Queen  o  ^  l  r 

against  reply  was  insufficient  in  law:  that,  when  the  precept 
issued  on  December  5th,  1835,  for  electing  an  alderman 
of  the  ward  of  Aldgate,  the  said  office  was  vacant,  and 
that  the  election  of  the  said  John  Humphery  thereupon 
was  legal  and  good :  and  that  judgment  was  given  for  the 
Crown,  whereas  &c.  (the  common  assignment  of  error). 
The  writ  of  error  was  argued  in  Hilary  vacation,  1839, 
February  4;th,  before  Tindal  C.  J.,  Bosanquet,  Vaug/iarif 
and  CoUman  Js.,  and  ParJce,  Alderson,  and  Gurney  Bs. 

Sir  J.  Campbell,  Attorney  General,  for  the  plaintiff 
in  error,  the  defendant  below.  The  judgment  of  the 
Court  below  repeals  the  clauses  of  9  G.  4.  c,  17.  which 
require  a  declaration  in  lieu  of  the  sacramental  test,  and 
defeats  the  purpose  of  the  legislature,  which  was,  when 
abolishing  that  test,  to  provide,  by  means  of  the  sub- 
stituted declaration,  that  the  offices  specified  should  not 
be  filled  by  persons  who  could  not  profess  that  they 
^  were  Christians.    Such  a  construction  is  inconsistent 

with  the  policy  of  stat.  5  &  6  ^.4.  c.  76.  s.  50.,  which 
retains  the  declaration,  and  would  have  made  it  needless 
to  introduce  the  act  5  &  6  W,  4.  c,  28.,  which  was  passed 
on  Mr.  Salomons  being  elected  sheriff  of  London.  It  is 
contended  for  the  Crown  that  the  practice  alleged  in 
the  plea  to  have  prevailed  ever  since  the  statute  9  G.  4. 
c.  17.  was  passed,  of  requiring  every  person  elected 
alderman  to  subscribe  the  declaration  before  taking  the 
oaths  of  office,  is  illegal,  and  that  the  party  elected  may 
require  the  oaths  to  be  administered  first.  The  de- 
fendant insists  that,  if  administering  the  oaths  is  the 
admissionj  and  it  is  consummated  by  that  act,  the  de- 
claration 
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claration  ought  to  be  made  first  ;  and,  further,  if  it  is  1839, 
necessary  to  argue  that  point,  that  the  declaration  is 

.  .  .    .         The  Queen 

part  of  the  ceremonies  of  admission  ;  that  the  admission  against 

.  Ill  HUMPHERT« 

is  not  consummated  without  it ;  that  the  lord  mayor 
and  aldermen  may  direct  the  order  in  which  the  cere- 
monies shall  be  performed  ;  and  that,  if  they  require  the 
declaration  to  be  made  first,  and  the  party  elected  re- 
fuse then  to  make  it,  the  election  is  thereby  void. 

As  to  the  first  point;  the  judgment  of  the  Court  below 
does  not  enter  into  any  discussion  of  the  statute  9  G.  4. 
c.  17.,  of  the  other  acts  in  pari  materia,  or  of  the  In- 
demnity Acts ;  and  these  do  not  appear  to  have  been 
sufficiently  considered.  Not  only  particular  words  or 
enactments,  but  the  whole  scheme  and  tendency  of  these 
acts  should  be  looked  at.  (He  then  commented  on  the 
several  statutes,  taking  the  same  course  of  argument  as 
before  the  Court  below.)  \_Alderson  B.  observed  that 
Stat.  9  G.  4.  17.  5.2.  required  the  declaration  to  be 
made  by  every  person  who  should  be  placed,  elected, 
or  chosen  "  (not  admitted)  "  in  or  to  the  office  of  mayor, 
alderman,"  &c. ;  and  sect.  4  made  such  "  placing^ 
election,  or  choice  "  void,  in  case  of  omission.]  It  is 
contended  for  the  Crown  that  the  lord  mayor  and 
aldermen,  in  giving  the  admission,  exercise  only  a  minis- 
terial function,  are  not  authorised  to  put  a  question  to 
the  candidate,  and  must  leave  him  to  make  the  declara- 
tion at  whatever  time  he  pleases.  But  it  was  their 
right  and  duty  to  enquire  whether  he  had  signed  the 
declaration.  They  were  to  see  the  law  properly  en- 
forced ;  and  the  election  was  void  if  the  declaration  was 
not  made  within  a  month  next  before,  or  upon,  the  ad- 
mission. Under  the  old  law,  according  to  Rex  v.  Haw- 
B  b  3  Mns 
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1839.      Jcins  (a),  a  candidate  for  the  office  of  alderman  might  be 
asked  even  by  an  individual  elector,  at  the  time  of 

The  Queen 

against      election,  whether  he  had  taken  the  sacrament  within  a 

HUMPHERT. 

year.  The  word  "  upon  "  may  be  so  used  as  to  signify 
after  ;  but  it  may  also  mean  before  or  at  the  time ;  and  it 
must  receive  a  reasonable  construction,  according  to  the 
nature  of  the  thing  to  be  done,  and  the  object  for  which 
it  is  required.  Making  the  declaration  after  being  ad- 
mitted would  be  no  test.  If  the  candidate,  on  coming  to 
be  admitted,  states  that  he  has  not  made  the  declaration, 
and,  on  being  asked  then  to  make  it,  refuses,  the  election 
is  void  eo  instanti ;  the  statutes  nowhere  require  the  in- 
terval of  a  month  before  another  person  can  be  elected. 
(Nothing  material  was  added,  on  this  point,  to  the  argu- 
ment below.)  Secondly,  the  true  cojistruction  being  that 
the  declaration  shall  be  made  at  the  time  of  admission,  it 
forms  one  of  the  acts  in  which  the  admission  consists ;  and 
the  Court  before  which  that  ceremony  takes  place  must 
regulate  its  order.  An  attorney,  on  being  admitted  in 
this  court,  could  not  claim  to  determine  whether  he 
should  take  the  attorney's  oath  or  the  oath  of  allegiance 
first.  There  is  no  hardship  in  requiring  that  the  can- 
didate shall  be  ready  at  once  to  say,  whether  he  objects 
to  the  declaration ;  and  it  would  be  very  inconvenient, 
where  there  were  several  persons,  if  all  might  reserve 
their  answer  on  this  point  till  the  last  moment  of  the 
Court's  sitting.  It  may  be  contended  that  stat.  9  G.  4. 
c,  17.  must  be  strictly  construed,  being  penal.  It  is  not, 
however,  properly  penal,  for  it  is  a  relaxation  of  former 
penal  acts ;  and  the  conditions  of  that  relaxation  ought 
not  to  be  explained  away. 

{a)  lOEasti2ll. 

Sir 
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Sir  F.  Pollock,  contra.  As  to  the  last  argument,  1839. 
although  this  act  relaxes  some  provisions  of  the  earlier  ' 

...  ...  .  .  The  Queen 

statutes,  it  still  imposes  restraints  which  did  not  originally  against 

^     .  n  .  1  .    ,  T  HuMPHEftT. 

exist,  and  is  so  lar  against  common  law  rights,  and 
therefore  to  be  construed  strictly.  The  observation, 
that  the  judgment  below  will  impliedly  repeal  stat. 
9G.  4.  c.  17.5  supposes  that  an  indemnity  act  will  pass 
every  year :  but  that  is  not  to  be  assumed ;  and  the 
statute  must  be  construed  according  to  its  own  language. 
This  act  substitutes  certain  provisions  for  those  of  the 
Corporation  and  Test  Acts ;  but  it  does  not  follow  that 
the  enactments  of  those  statutes  furnish  a  rule  for  con- 
struing the  acts  substituted  for  them.  The  question  is, 
whether,  under  the  present  act,  the  court  of  lord  mayor 
and  aldermen  had  a  right  to  pronounce  the  election  of 
Mr.  Salomons  void  on  his  refusal,  before  admission,  to 
say  that  he  would  make  the  declaration.  A  distinction 
was  suggested  from  the  Bench,  during  this  argument, 
between  the  words  "  placed "  in  sects.  2  and  4,  and 
"  admitted  "  in  sect.  5.  \_Alderson  B.  "  Placed  "  pro- 
bably means  an  appointment  in  any  other  mode  than  by 
election.]  The  words  "  placing,  election,  or  choice  " 
seem  to  have  been  adopted  from  2  stat.  13  C.  2.  1. 
s.  12.  "  Placing"  is  opposed  to  "removing,"  in  the 
preamble  to  that  act,  in  a  manner  which  seems  to  imply 
an  admission.  \_Alderson  B.  Sect.  13  of  that  statute 
enacts,  "  That  every  person  who  shall  be  placed  in  any 
corporation  by  virtue  of  this  act,  shall  upon  his  admission 
take  the  oath  or  oaths  usually  taken  by  the  members  of 
such  corporation."  The  statute  probably  used  the  ge- 
ral  term  "  placing  "  as  applicable  to  whoever  might  have 
the  power  to  place  in  the  particular  office.  Sect.  9  shews 
this ;  and,  under  the  old  corporation  law,  if  a  charter 
B  b  4  expired 
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1839.  expired  and  a  new  corporation  was  constituted,  the  new 
officers  would  be  vlacedhy  the  Crown.]   It  is  at  least  so 

The  Queen  r  :/  J 

against  far  doubtful  whether  placing  does  not  include  admission, 
that  no  inference  can  safely  be  drawn,  from  the  use  of 
this  word,  in  favour  of  the  defendant's  construction  of 
Stat.  9  G.  4.  c.  17.  ss.  2,  4.  Then,  further,  the  pleadings 
here  do  not  shew  that  the  office  had  become  void  when  the 
defendant  was  elected.  It  is  nowhere  said  that  Salomons 
refused  to  make  the  declaration.  He  omitted  to  do  so 
at  the  court  holden  on  December  3d ;  but,  by  the  statute, 
he  should  have  had  a  month  for  doing  it,  from  the  time 
of  his  election.  At  the  court  in  question  the  functions 
of  the  lord  mayor  and  aldermen,  as  to  admitting,  were 
ministerial  only.  [Tindal  C.  J.  If  they  had  actually 
admitted,  it  does  not  seem  certain  that  the  admission 
would  have  been  void,  as  sect.  4  of  stat.  9  G.  4.  c.  17. 
avoids  only  the  ''placing,  election,  or  choice."]  Sup- 
posing, as  is  contended  on  the  other  side,  that  taking  the 
declaration  is  part  of  the  proceedings  on  admission,  yet, 
in  point  of  order,  it  ought  to  follow  the  act  of  admit- 
ting. "  Upon."  here,  means  "  after,  within  a  reasonable 
time."  By  stat.  10  G.  4.  c.l,  s,  14.,  Roman  catholics 
may  hold  office  upon  taking  certain  oaths :  that  clearly 
means  after.  The  same  construction  prevails  where 
a  settlement  is  to  be  made  upon  marriage,  or  a  penalty 
to  accrue  upon  conviction,  or  upon  default  or  refusal. 
\_Bosanquet  J.  So,  where  a  reward  is  to  be  paid  upon 
conviction  of  an  offender.  Alderson  B.  In  most  of  the 
cases  put,  "  upon  "  is  used  elliptically  for  "  upon  con- 
dition of."  Parke  B.  Where  a  thing  is  to  be  done 
"  upon  payment  of  costs,"  it  is  so.  Tindal  C.  J.  There 
are  instances  where  it  refers  to  consideration.  In  the 
case  of  copyhold  fines,     on  admission"  has  been  held 

to 
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to  mean  "  after."]    It  never  means  "  before."    The  1839. 
lord  mayor  and  aldermen  in  this  case  should,  at  least, 

The  Queen 

have  expressed  an  intention  to  admit  "M-w  Salomons  if  he  against 

A        1  1  HUMPHERY. 

would  make  the  declaration.  As  the  case  stands  upon 
the  pleadings,  he  calls  on  them  to  admit  him ;  they,  in 
answer,  demand  of  him  whether  he  has  signed  the  de- 
claration ;  he  replies  that  he  has  not :  they  ask  if  he 
will  do  so ;  he  declines  to  say  whether  he  will  or  not, 
but  requires  them  to  admit :  they  refuse  to  do  so,  and 
thereupon  declare  the  election  void,  and  direct  a  precept 
for  a  new  one.  It  is  not  necessary  even  to  contend  that 
they  ought  to  have  admitted  him  first,  and  then  tendered 
the  declaration :  it  is  enough  to  say,  that  on  his  answer- 
ing, "  I  will  not  tell  you  whether  I  will  subscribe  or 
not,"  the  office  was  not  void.  This  was  not  an  omitting 
or  neglecting  to  make  the  declaration,  within  stat.  9  G.  4. 
c.  17.  s,  4.  The  question  is,  at  what  moment  the  office 
can  be  said  to  have  become  void  ?  It  did  not  upon  Mr. 
Salomons's  refusal  to  say  whether  he  would  make  the 
declaration  or  not ;  for  he  might  afterwards  have  offered 
to  do  it.  \_Tindal  C.J.  That  would  have  altered  the 
case  very  much  ;  but  it  is  not  stated  that  he  did.]  He 
retained  the  right.  The  vacancy  ought  not  to  have 
been  declared  till  another  court  was  holden.  [Parke  B. 
Has  the  declaration  of  a  vacancy  any  effect?  If  the 
office  was  void  by  law,  was  any  judgment  of  the  mayor 
and  aldermen  required  ?  ]  At  any  rate,  when  he  de- 
clined to  say  whether  he  would  subscribe  or  not,  they 
might,  at  his  request,  have  adjourned,  to  give  him 
time ;  and,  if  so,  the  office  was  not  already  void.  But, 
even  if  it  was  void  within  sect.  4,  it  was  not  so  to  all 
intents,  until  legally  called  in  question  and  determined. 
Sect.  9  shews  that,  for  some  purposes,  the  party  might 
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1839.  be  an  efficient  officer.  \_Alderson  B.  cited  The  Margate 
The  Queen    ^^^^  CoTYvpany  V.  Hannam  (a).] 

against 

HUMPHERT. 

Sir  J.  Campbell^  Attorney  General,  in  reply.  The 
relator  must  establish  that  there  could  be  no  vacancy 
till  a  month  had  elapsed  after  the  election,  however 
positively  the  party  elected  might  say  that  he  never 
would  make  the  declaration.  Here,  the  conduct 
amounted  to  a  refusal.  \_Alderson  B.  The  object  con- 
templated in  using  the  words  "within  one  calendar 
month  next  before  or  upon  his  admission"  was  to 
allow  the  benefit  of  a  declaration  made  before  the  ad- 
mission, but  yet  to  bring  it  as  near  as  possible  to  the 
time  of  admitting,  that  it  might  not  be  suggested  that 
the  party  had  changed  his  mind  in  the  interim.  The 
words  cannot  have  been  intended  to  protect  parties  who 
hesitated  whether  they  should  take  the  declaration  at 
all.]  The  v/ord  "placed"  means,  simply,  "appointed 
without  election,"  as  in  the  case  of  a  new  charter,  and  in 
other  instances,  where  the  Crown  nominates.  Sect.  9 
of  Stat.  9  G.  4.  c,  17.  gives  validity  to  certain  acts,  but 
that  is  where  they  are  done  ignorantly ;  and  the  pro- 
tection is  for  the  benefit,  not  of  the  party  exercising  an 
office,  but  of  those  claiming  under  him.  [Parke  B. 
You  say  that  when  the  party  applies  for  admission,  and 
omits  to  make  the  declaration,  the  office  is  void.  Sup- 
pose he  does  not  appear  at  the  first  or  second  court 
after  his  election ;  if  he  applies  for  admission  at  the 
third,  has  the  office  become  void?]  Not  if  he  has 
never  appeared ;  but  if  he  comes,  voluntarily  or  other- 
wise, and  then  does  not  make  the  declaration,  it  is  void. 

(a)  SB.  ^  Aid,  266. 

Some  of  the  arguments  for  the  Crown,  not  materially  differing  from 
those  used  in  the  court  below,  are  omitted. 

Then 
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Then  as  to  the  effect  of  the  word  "upon."  lAlder- 
son  B.  The  question  must  always  be,  whether  the 
thing  to  be  done,  which  follows  that  word,  is  made  a 
condition  or  not.]  That  is  so,  whatever  be  the  form  of 
expression.  Here,  making  the  declaration  is  the  con- 
dition of  being  admitted.  [Parke  B.  You  say  that  he 
never  has  more  than  one  option  of  being  admitted  or 
not.]  There  is  no  reason  that,  when  he  appears,  he 
should  have  more.  As  to  declaring  th&  avoidance,  there 
is  no  need  that  the  lord  mayor  and  aldermen  should  do 
it;  the  law  itself  makes  the  adjudication. 

Cur.  adv.  mlt. 

TiNDAL  C.  J.  in  this  term,  June  4th,  delivered  the 
judgment  of  the  Court. 

In  this  case,  the  Court  of  Queen's  Bench  gave  judg- 
ment in  favour  of  the  Crown  upon  a  quo  warranto  in- 
formation filed  against  the  defendant,  for  exercising  the 
office  of  alderman  of  the  ward  of  Aldgate^  in  the  city  of 
London.  The  pleadings  raise  the  question  on  demurrer, 
whether,  at  the  time  of  issuing  the  precept  by  virtue  of 
which  the  defendant  below  was  elected  alderman,  the 
office  was  void,  by  reason  of  Mr.  Salomons,  who  had 
been  elected  alderman  of  that  ward  upon  a  vacancy  by 
death,  having  neglected  to  comply  with  the  provisions 
of  Stat.  9  G.  4.  c.  17.  s.  2. 

Mr.  Salomons  had  not  made  and  subscribed  the  de- 
claration, required  by  that  act,  before  he  tendered  him- 
self to  the  court  of  mayor  and  aldermen  for  admission 
into  the  office  of  alderman ;  and  upon  his  so  tendering 
himself,  as  it  is  averred  in  the  plea,  "  the  said  David 
Salomons  was  then  and  there  requested  by  the  said  court 
of  mayor  and  aldermen  to  make  and  subscribe  in  their 
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The  Queen 
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]8.S9.  presence  the  said  declaration  in  the  said  act  mentioned,'* 
 ~      but  "  the  said  David  Salomons  did  not,  nor  would,  at  the 

The  Queen 

against       said  court  of  mayor  and  aldermen  so  holden  as  last 

HUMPHERY.  /.  .  1  .  .  ,  .  ,        ,  , 

aioresaid,  nor  at  any  time  withm  one  calendar  month 
next  before  or  upon  his  admission  "  "  into  the  said  office 
of  alderman,"  "  or  at  any  other  time  whatsoever,  make 
and  subscribe  the  said  declaration,  but  wholly  omitted 
and  neglected  so  to  do." 

The  replication  does  not  traverse  this  omission  and 
neglect,  but  states  the  special  circumstances,  viz.  that, 
within  the  space  of  one  month  next  after  the  day  of  his 
election,  he  presented  himself  to  the  court  of  mayor  and 
aldermen,  and  demanded  and  made  claim  to  be  ad- 
mitted ;  and  that  the  Court  demanded  of  him  whether  he 
had  signed  the  declaration  required  by  the  said  act 
within  the  space  of  one  month  next  before  his  then 
application  for  admission :  to  which  he  answered,  that  he 
had  not :  whereupon  the  Court  demanded  of  him  whe- 
ther he  would  make  and  subscribe  the  said  declaration ; 
whereupon  the  said  David  Salomons  declined  to  say 
whether  he  would  or  not,  but  required  the  said  Court  to 
admit  him  to  the  said  office,  which  the  said  Court,  then 
and  there,  and  within  the  space  of  one  month  from  the 
election  of  the  said  David  Salomons  to  the  said  office  of 
alderman,  positively  refused  to  do ;  and  the  said  Court 
then  and  there  declared  the  election  of  the  said  David 
Salomons  to  the  said  office  to  be  null  and  void. 

Upon  this  state  of  the  pleadings,  the  Court  is  bound 
to  assume  that  he  omitted  to  make  and  subscribe  the 
declaration  at  the  time  when  the  Court  required  him  to 
do  so ;  because  the  allegation  in  the  plea,  that  he  did  so 
omit  and  neglect,  is  not  traversed,  and  it  is  expressly 
alleged  in  the  replication  that  he  would  not  say  whether 

he 


IN  THE  Second  Year  of  VICTORIA. 


367 


he  would  do  so  or  not  after  he  should  be  admitted  ;  and  1839. 
the  question  therefore  becomes  this,  whether,  by  reason  " 
of  such  omission  and  neglect,  Mr.  Salomons^a  election  against 
became  void :  which  question  depends  upon  the  con- 
struction which  must  be  put  upon  the  act  of  parliament, 
as  to  the  time  at  which  the  declaration  required  by  the 
statute  must  be  subscribed  and  made. 

The  statute  9  G.  4.  c.  1 7.,  after  referring,  in  the  first 
section,  to  the  acts  usually  called  the  Corporation  and 
Test  Acts,  and  reciting  the  expediency  of  repealing  so 
much  of  them  as  imposes  the  necessity  of  taking  the 
sacrament  of  the  Lord's  Supper  according  to  the  rites 
or  usages  of  the  Church  of  England,  proceeds  to  repeal 
such  parts  of  the  said  acts.  The  second  section,  after 
reciting  that  the  Protestant  Episcopal  Church  of  Eng~ 
land  and  Ireland,  and  the  doctrine,  discipline,  and  go- 
vernment thereof,  and  the  Protestant  Presbyterian 
Church  of  Scotland,  and  the  doctrine,  discipline,  and 
government  thereof,  are  by  the  laws  of  this  realm  seve- 
rally established,  permanently  and  inviolably,  and  that  it 
was  just  and  fitting  that,  on  the  repeal  of  such  parts  of  the 
said  acts  as  impose  the  necessity  of  taking  the  sacrament 
as  a  qualification  for  office,  a  declaration,  which  is  after- 
wards set  forth,  should  he  substituted  in  lieu  thereof,  pro- 
ceeds to  order,  "  That  every  person  who  shall  hereafter 
be  placed,  elected,  or  chosen  in  or  to  the  office  of  mayor, 
alderman,"  &c.,  "  or  in  or  to  any  office  of  magistracy,  or 
place,  trust,  or  employment  relating  to  the  government  of 
any  city,"  &c.,  "  within  England  and  Wales  or  the  town 
of  Berwick-upon-Tweed,  shall,  within  one  calendar  month 
next  before  or  upon  his  admission  into  any  of  the  afore- 
said offices  or  trusts,  make  and  subscribe  the  declaration  " 
therein  set  forth. 

The  third  section  specifies  in  the  presence  of  what 

persons 


368 


CASES  IN  TRINITY  TERM 


1839*       persons  the  said  declaration  shall  be  made  and  sub- 
scribed ;  and  the  fourth  enacts  that,  "  if  any  person 

The  Queen  '  J  r 

against       placed,  elected,  or  chosen  into  any  of  the  aforesaid 

HUMPHERY,  •  ^ 

offices  or  places,  shall  omit  or  neglect  to  make  and  sub- 
scribe the  said  declaration  in  manner  above-mentioned, 
such  placing,  election,  or  choice  shall  be  void ;  and  that 
it  shall  not  be  lawful  for  such  person  to  do  any  act  in  the 
execution  of  the  office  or  place  into  which  he  shall  be  so 
chosen,  elected,  or  placed." 

It  is  clear,  from  these  recitals  and  provisions,  that  the 
legislature  meant  to  open  as  well  corporate  offices  as 
places  in  the  gift  and  appointment  of  the  Crown  to 
every  person  professing  the  Christian  faith,  instead  of 
confining  them,  as  before  had  been  the  case,  to  those 
only  who  were  willing  to  take  the  sacramental  test :  but  it 
is  equally  clear  that  it  intended  that  no  one  should  ex- 
ercise such  an  office  unless  he  made  and  subscribed,  at 
the  proper  time,  the  declaration  which  is  substituted 
instead  of  such  sacramental  test :  and  the  only  difficulty 
which  is  raised  upon  this  record  is,  whether  the  proper 
time  had  arrived  for  holding  the  election  of  Mr.  Salo- 
mons to  be  void,  when  he  was  required  by  the  Court  of 
mayor  and  aldermen  to  make  and  subscribe  the  de- 
claration prescribed  by  the  act,  and  when  he  omitted 
and  neglected  so  to  do. 

And  we  are  all  of  opinion  that,  upon  the  proper  con- 
struction of  the  act,  such  time  had  then  arrived,  and 
that  the  non-compliance  of  Mr.  Salomons  with  such  re- 
quisition of  the  Court  made  his  election  to  the  office  of 
alderman,  ipso  facto,  void. 

Upon  two  points  which  have  been  made  in  the  course 
of  the  argument,  on  the  part  of  the  Crown,  we  have 
entertained  no  doubt.    We  think  it  clear  that  the  sta- 
tute 
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tute  did  not  intend,  by  the  second  section,  to  give  the  1839. 
period  of  one  entire  month  to  the  person  elected,  within 

^  ^  ^  The  Queen 

which  he  might  decide  whether  he  would  make  the  against 

HUMPHERY. 

declaration  or  not;  and  that  the  objection,  that  one 
month  had  not  elapsed  in  this  case  between  the  election 
of  Mr.  Salomons  and  the  application  to  be  admitted,  is 
entirely  without  foundation.  The  statute  never  could 
anticipate  that  any  one  would  offer  himself  as  a  candidate 
for  the  office  who  had  not  already  made  up  his  mind  to 
subscribe  the  declaration  imposed  by  law ;  and  the  plain 
object  of  the  provision  contained  in  the  second  section 
appears  to  us  to  be  that,  if,  at  the  time  of  being  ad- 
mitted, the  person  elected  has  already  made  the  declara- 
tion so  recently  as  within  one  month  next  before  (but 
not  at  an  anterior  period),  such  making  of  the  declara- 
tion shall  be  sufficient,  and  he  cannot  be  called  upon 
to  make  it  again.  Neither  have  we  any  doubt  upon 
another  point  which  was  raised  in  the  course  of  the 
argument,  namely,  that  the  legislature  did  not  intend  to 
give  to  the  person  elected  a  reasonable  time  after  admis- 
sion, for  the  purpose  of  making  the  declaration ;  for,  in 
the  first  place,  such  are  not  the  words  of  the  act ;  nor 
could  the  legislature  have  ever  contemplated  that  the 
propriety  of  making  or  not  making  the  declaration  was 
a  subject  which  required  any  time  for  consideration. 
The  words  of  the  act,  "  upon  his  admission,"  do  not,  as 
it  appears  to  us,  mean  after  the  admission  has  taken 
place,  but  upon  the  occasion  of,  or  at  the  time  of  his  ad- 
mission :  the  words  of  that  section  shew  the  intention  of 
the  legislature  to  have  been  that  the  space  of  time  com- 
mencing at  the  distance  of  one  calendar  month  next 
before,  and  terminating  with,  the  act  of  admission, 
should  be  the  limit  or  period  within  which  the  declara- 
tion 
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1839.      tion  was  required  to  be  made;  so  that,  if  not  made  at 
The  Queen         earlier  time,  the  latest  opportunity  of  making  it 
against       would  be  at  the  same  time  and  place  at  which  the  oath 

HUMPHERV. 

of  office  was  administered,  and  before  the  same  persons. 
In  effect,  the  making  of  the  declaration  does,  by  virtue 
of  those  words,  form  a  part  of  the  act  of  admission,  and 
is  an  essential  requisite  to  the  being  permitted  to  exer- 
cise the  corporate  office.  And  we  hold  it  therefore  to 
be  unnecessary  to  refer  to  instances  of  the  legal  meaning 
of  the  word  "  upon,"  which,  in  different  cases,  may  un- 
doubtedly either  mean  before  the  act  done  to  which  it 
relates,  or  simultaneously  mtJi  the  act  done,  or  after  the 
act  done,  according  as  reason  and  good  sense  require 
the  interpretation,  with  reference  to  the  context,  and  the 
subject  matter  of  the  enactment.  And  consequently,  if, 
immediately  after  having  been  admitted  in  the  same  way 
as  if  this  act  had  not  been  passed,  Mr.  Salomons  had 
omitted  and  neglected  to  make  the  declaration,  his 
election  would  unquestionably  have  been  void,  and  it 
would  have  become  the  duty  of  the  court  of  mayor  and 
aldermen  to  have  forthwith  issued  a  precept  for  a  new 
election. 

But  the  point  upon  which  the  doubt,  and  the  only 
doubt,  in  this  case  has  arisen  in  our  minds  is,  whether, 
upon  the  strict  interpretation  of  the  wording  of  the  act, 
the  election  became  void  by  the  mere  offer  of  the  party 
elected  to  be  admitted  at  the  proper  time  when  he 
ought  to  have  been  admitted,  and  by  his  omission  or 
neglect  at  that  time  to  make  and  subscribe  the  declara- 
tion required  ;  or  whether,  as  no  admission  had  actually 
taken  place  in  the  old  corporate  form,  that  is,  by  taking 
the  oath  of  office,  the  occasion  had  arisen  upon  which 

he 
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The  Queen 

against 
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he  was  bound  to  make  the  declaration  and  the  Court  1839. 
had  the  power  to  declare  the  election  to  be  void. 

It  seems,  however,  to  us,  that  the  more  reasonable 
construction  of  the  act,  and  the  construction  which  will 
best  effectuate  the  intentions  of  the  legislature,  is,  that, 
if  the  person  elected  (not  having  qualified  within  the 
preceding  month  by  making  the  declaration)  be  not 
ready  (and  much  more  if  he  decline  to  say  whether  he 
will  so  do  or  not)  to  make  and  subscribe  the  declaration, 
as  well  as  take  the  corporate  oaths,  at  the  time  and  place 
when  his  admission  ought  to  take  place  according  to  the 
charter,  by-law,  law,  or  usage  of  the  corporation,  no 
complete  or  valid  admission  can  take  place  at  all  ;  his 
admission  could  be  at  most  but  an  idle  form,  since  he 
Cannot  be  permitted,  under  section  4,  "  to  do  any  act  in 
the  execution  of  the  office;"  and  that  his  election  thereby 
becomes  void.  The  declaration  comes  in  lieu  of  the 
sacramental  test ;  which,  in  the  case  of  corporate  offices, 
must  have  been  taken,  not  only  before  the  admission, 
but  even  the  election  of  the  party ;  it  is  a  test  of  the 
required  qualification  for  the  office,  both  as  indicating 
the  religious  faith  of  the  party,  and  furnishing  a  security, 
by  his  solemn  promise,  against  any  injury  to  the  Pro- 
testant church  and  its  establishments.  And,  as  the 
precise  order  in  which  each  part  of  the  act  of  admission 
is  to  take  place  is  not  defined  by  the  statute,  it  is 
reasonable  to  hold,  where  there  is  any  doubt  as  to  which 
should  precede  the  other,  that  the  court  of  mayor  and 
aldermen,  being  the  proper  court  to  give  the  admission, 
may  prescribe  the  order  in  which  the  respective  parts  of 
the  admission  shall  be  arranged;  that  they  may  first 
ascertain  the  qualification  before  they  administer  the 
oath  of  office,  instead  of  adopting  the  course,  which 

Vol.  X.  C  c  might 
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1839.      might  be  useless,  and  which,  if  useless,  would  be  im- 

"      proper,''and  might  even  lead  to  inconvenience,  —  that  of 
The  Queen  ... 
against       first  administering  the  oath,  and  afterwards  ascertaining 

HUMPHERY.  .  mi  • 

the  qualification.  Ihere  is  no  reason,  therefore,  why 
the  admission,  by  administering  the  corporate  oath  of 
office,  should  first  take  place  before  the  statutory  de- 
claration is  made,  but  the  contrary,  as  thereby  this  great 
inconvenience  would  follow,  that  the  time  during  which 
the  corporation  remains  without  an  officer  must  be  un- 
necessarily extended. 

And  we  think  this  construction  is  entirely  consistent 
with  the  words  of  the  statute.  The  second  section  is 
formed  upon  the  supposition  that  the  party  elected  will 
be  completely  admitted,  and  requires  that  he  make  the 
declaration  either  within  a  given  time  before,  or  at  the 
time  and  on  the  occasion  of  his  admission,  superadding 
a  new  requisite  to  the  old  corporate  form  of  admission. 
It  is  the  fourth  section  which  provides  for  the  conse- 
quences of  an  omission  or  neglect  to  make  that  declara- 
tion. It  enacts  that,  if  the  person  elected  shall  omit  or 
neglect  to  make  and  subscribe  the  said  declaration  in 
manner  above  mentioned^  such  placing,  election,  or  choice 
shall  be  void.  The  question,  therefore,  upon  the  words 
of  this  section,  is,  what  is  the  proper  meaning  of  the 
general  words  of  reference,  "  in  manner  above  men- 
tioned ?"  And,  coupling  those  words  with  the  context, 
we  think  we  are  not  bound  to  say  that  they  mean  at  the 
time  when  a  corporate  admission  has  been  actually  com- 
pleted ;  when  it  is  clear  from  the  context  that  an  actual 
admission  cannot  be  an  available  admission,  unless  the 
declaration  is  made,  and  that  the  person  elected  cannot, 
without  such  declaration  made,  exercise  any  corporate 
functions. 

It 
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It  is  also  not  unworthy  of  observation  that  the  words  1839. 
of  the  fourth  section  do  not  in  terms  provide  that  the  ^, 

^  The  Queen 

admission  shall  be  void,  but  the  election  only  (for  the  against 

HUMPHERY. 

word  "  placing  '*  has  no  reference  to  admission,  but  only 
to  appointment  or  title  by  any  other  mode  than  election 
or  choice) ;  and  it  can  scarcely  be  conceived  that,  if  an 
actual  admission  had  been  contemplated,  the  legislature 
would  not  have  declared  such  admission  to  be  void,  by 
the  refusal  or  omission  to  make  the  declaration. 

Upon  the  whole,  therefore,  we  hold  the  meaning  of 
the  statute  to  be,  that  it  makes  void  the  election,  if  the 
person  elected  (not  having  previously  qualified  within  a 
calendar  month)  should  omit  or  neglect  to  qualify  him- 
self by  making  the  declaration  at  the  time  and  occasion 
when  he  ought  to  be  admitted ;  and  that  the  useless  form 
of  a  corporate  admission  is  not  necessary  before  the 
party  can  be  called  on  to  qualify  according  to  the  statute, 
and  before  the  election  can  by  law  be  declared  to  be 
void. 

We  therefore  think  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed. 

'   Judgment  reversed. 
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The  Queen  against  The  Lords  Commissioners 
of  Her  Majesty's  Treasury. 

(In  the  Matter  of  Tibbits.) 

^BESSWELL  obtained  a  rule,  in  Michaelmas  term, 
18S7,  calling  upon  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  to  shew  cause  why  a  mandanius 
should  not  issue,  commanding  them  to  hear  and  de- 
termine the  merits  of  the  appeal  of  James  Tibbits,  on 
his  claim  to  be  allowed  compensation  for  the  loss  of  the 
office  of  town  clerk  of  the  borough  of  Warwick  :  notice 
to  be  given  to  the  solicitor  for  the  Treasury,  and  the 
mayor  and  town  clerk  of  the  borough  of  Warwick, 

The  affidavit  of  Tibbits  contained  the  following  state- 
ments.  On  7th  Maij  1827,  he  was  appointed  town 
clerk  (a),  and  he  so  continued  until  and  at  the  passing  of 
the  Municipal  Corporation  Act,  5  &  6  ]FK  4.  c.  76. 

or  witnesses.  The  council  sent  in  a  memorial  in  answer,  and  the  town^  clerk  another 
in  reply.  The  council,  in  their  memorial,  alleged  that  they  had  dismissed  him  for  con- 
duct which,  they  stated,  warranted  removal.  This  the  town  clei'k  denied.  The  Lords 
of  the  Treasury,  without  hearing  the  parties  further  than  by  taking  the  memorials  into 
consideration,  awarded  that  the  town  clerk  was  entitled  to  no  compensation  ;  stating  as 
their  reason,  that  they  thought  the  council  had  made  the  removal  in  the  bon^  fide  and 
justifiable  exercise  of  the  discretion  vested  in  them.  On  application  for  a  mandamus  to 
the  Lords,  commanding  them  to  hear  the  appeal, 

Held,  that  it  could  not  be  granted;  for  that,  if  the  Lords  had  jurisdiction  (and  semble, 
that  they  had  not),  they  had  already  heard  and  decided. 

Although  the  Court  considered  that  the  dismissal  was  not  warranted  by  the  town  clerk's 
conduct. 

(a)  The  affidavit  also  contained  a  statement  of  a  claim  for  compensa- 
tion made  by  Tibbits  in  respect  of  the  offices  of  clerk  of  the  peace  and 
clerk  to  the  justices,  as  to  which  the  Lords  of  the  Treasury  awarded  a 
gratuity  ;  but,  as  the  argument  and  judgment  related  exclusively  to  the 
office  of  town  clerk,  so  much  only  as  relates  to  that  office  is  stated  in  the 
text. 

Under 


A  town  clerk, 
who  was  in 
office  at  the 
passing  of  stat. 
5  &  6  4. 
c.  76.,  but  who 
had  been  re- 
appointed after- 
wards, and 
subsequently 
dismissed  by 
the  council, 
applied  for 
compensation, 
which  the 
council  re- 
fused. He 
then  appealed 
to  the  Lords  of 
the  Treasury  by 
memorial,  and 
prayed  therein 
to  be  heard  by 
himself,  his 
counsel,  agents. 
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Under  the  provisions  of  that  act,  he  ceased  to  hold  the 
office  on  31st  December  1835.  On  1st  January  1836, 
he  was  re-appointed  town  clerk  by  the  new  town  council. 
On  6th  October  1836,  he  was  removed  by  them  from 
the  office.  Shortly  after  the  act  passed,  a  minute  was 
made  and  promulgated  by  the  Lords  of  the  Treasury, 
dated  \Qi\\\Sejptember  1835,  and  headed,  Compensation 
to  Town  Clerks,"  which  referred  to  stat.  11  G.  4.  & 
1  W,  4.  c,  58.,  and  concluded  as  follows  (a), 

"  My  Lords  consider  that  the  principle  adopted  by 
the  legislature  in  the  fore-cited  act  may  fairly  be  applied 


1839. 

The  Queen 

against 
The  Lords 

of  the 
Treasury. 


(g)  The  minute  began  thus.  "  My  Lords  read  the  66th  clause  of  the 
act  for  the  reform  of  municipal  corporations,  by  which  compensation  is 
provided  for  all  corporate  officers  whose  office  shall  be  abolished,  or  who 
shall  be  removed  from  office  under  the  provisions  of  the  act,  or  who  shall 
not  be  reappointed  as  aforesaid ;  and  in  certain  cases  an  appeal  is  given  to 
the  Lords  of  the  Treasury,  who  shall  make  such  order  as  may  appear  to 
them  just,  which  order  shall  be  binding  on  all  parties. 

"  Lord  Melbourne  and  the  Chancellor  of  the  Exchequer  inform  the 
board  that  in  the  discussions  which  took  place  in  parliament  on  this 
clause,  it  was  stated  by  them  that  in  fixing  the  amount  of  compensation 
it  would  be  right  and  equitable  to  take  into  consideration,  not  only  the 
salary  and  just  emoluments  of  the  office  of  town  clerk,  but  also  the  profits 
derived  from  the  performance  of  legal  business  of  the  several  corporations 
executed  by  town  clerks  in  their  official  capacity,  and  the  just  emoluments 
of  any  other  corporate  appointment  held  by  such  town  clerk,  and  usually 
held  in  conjunction  with,  or  attached  or  annexed  to,  the  office  of  town 
clerk.  My  Lords  concur  in  the  views  expressed  by  Lord  Melbourne  and 
the  Chancellor  of  the  Exchequer,  and  are  pleased  that  their  opinion 
should  be  recorded  for  the  future  guidance  of  the  decisions  on  such  cases 
as  may  be  referred  to  them  under  the  act, 

"  My  Lords  proceed  to  consider  the  principles  upon  which  compensation 
should  be  awarded.  My  Lords  read  the  act,  1  W.  4.  c.  58.,  by  which  the 
legislature  have  secured  compensation  to  officers  in  the  courts  of  law  upon 
abolition  of  office. 

'<  My  Lords  read  the  fourth  i-eason  of  the  House  of  Commons  for  dis- 
senting to  the  amendment  of  the  Lords  proposing  to  continue  the  existing 
town  clerks  for  life,  in  which  reason  it  is  stated  that  a  just  and  liberal 
construction  cannot  fail  to  be  given  to  the  compensation  clause  proposed 
by  the  House  of  Commons.    My  Lords  consider  "  &c.  (as  above), 
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1839.      to  the  cases  of  the  town  clerks,  and  they  are  of  opinion 
'      that  in  all  cases  where  such  officer  holds  his  office  for 

The  QuEEK 

against      life,  or  where  the  usaeje  has  been  such  as  to  raise  a  iust 

The  Lords  . 

of  the  expectation  that  the  office  should  continue  for  the  life  of 
Treasury.  holder,  a  compensation  of  not  less  than  two  thirds 

of  his  profits  may  be  granted  to  such  officer,  estimated 
upon  the  principles  stated  in  the  commencement  of  this 
minute,  and  calculated  upon  an  average  of  his  just 
emoluments  for  the  five  years  previously  to  the  1st 
January^  1835." 

About  1st  January  1837,  Tibbits  delivered  to  the 
new  town  clerk  and  the  treasurer  of  the  borough  a 
statement  of  his  claim  for  compensation,  in  which  he 
alleged  that  the  appointment  of  town  clerk  had  been 
always  considered  in  the  borough  as  an  appointment  for 
life,  and  gave  an  estimate  of  his  annual  emoluments  on 
an  average  of  the  last  five  years,  claiming  in  respect 
thereof  1 200/.  On  February  ,  he  received  a 
notice  from  the  then  town  clerk,  stating  that  the 
council  had  wholly  disallowed  his  claim,  and  inclosing  a 
report  of  a  committee  appointed  by  them  for  consider- 
ing it,  wherein  they  stated  "  that  the  office  of  town 
clerk  in  Warwick  was  held  during  the  pleasure  of  the 
recorder ;  and  the  committee  do  not  find  that  the  usage 
has  been  such  as  to  raise  a  just  expectation  that  Mr. 
James  Tibbits  should  hold  that  office  during  his  life : 
they  therefore,  on  these  grounds  (without  referring  to 
the  various  other  objections  to  the  claim),  do  not  con- 
sider that  he  is  entitled  to  claim  or  receive  any  com- 
pensation out  of  the  borough  fund  by  reason  of  his 
removal  from  that  office." 

In  March  1837  he  appealed  to  the  Lords  of  the 
Treasury  by  a  memorial,  in  which  he  stated  the  above 

facts. 
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facts,  and  mentioned  that  he  had  been  removed  by  the  1839. 
council  in  consequence  of  some  disputes  having  arisen 

The  Queen 

between  the  council  and  himself  relative  to  the  trans-  against 
action  of  the  legal  business  of  the  corporation,  which  o^f  the  ^ 
had  been  placed  in  the  hands  of  another  solicitor  while  Tieasury. 
he  continued  in  the  office  of  town  clerk.  He  then  sub- 
mitted, in  his  memorial,  that  he  ought  to  have  been 
considered  as  holding  for  life,  or,  at  all  events,  under 
such  circumstances  as  to  raise  a  just  expectation  that  he 
should  be  continued  in  his  office  for  life  ;  and  he  set  out 
a  clause  of  the  governing  charter  [o  W,  ikf.),  by  which 
it  was  provided  that  the  town  clerk  should  be  appointed 
by  the  recorder,  and  continue  in  his  office  so  long  as  it 
should  please  the  recorder :  and  he  referred  to  the  usage 
of  the  borough,  as  shewing  a  general  practice  of  the  town 
clerk  holding  for  life.  He  added  that  he  was  willing  to 
meet  any  charges  of  misconduct ;  and  prayed  that  he 
might  be  heard  before  their  Lordships  by  himself,  his 
counsel,  agents,  or  witnesses,  in  support  of  his  claims, 
in  case  of  further  opposition  thereto.  About  l^th  July 
1837,  he  received  from  the  Lords  of  the  Treasury  a 
copy  of  a  memorial  of  the  corporation  in  answer  to  his 
statement,  with  an  intimation  that  it  was  sent  to  him  in 
order  that  he  might  make  any  observation  in  reply. 
The  memorial  of  the  corporation  stated  that  the  usage 
had  never  been  to  consider  the  office  as  one  for  the 
life  of  the  holder ;  and  mentioned  that  one  of  Tibbits^ 
predecessors  had  been  dismissed  from  his  office  by 
a  late  recorder.  Other  facts  were  added  as  to  the 
usage.  The  corporation  further  contended,  in  their 
memorial,  that  Tibbits  had  forfeited  all  claim  to  com- 
pensation, by  reason  of  improper  conduct  towards  the 
corporation,  the  facts  respecting  which  they  then  stated ; 

C  c  4  adding 
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1839.      adding  that  they  had  therefore  dismissed  him  from  his 
office,  and  that  they  were  ready  to  prove  the  truth  of 

The  Queen  .  ,     *^  ^ 

against  their  Statement  in  any  manner  which  the  Lords  should 
of  th^  ^  think  necessary.  Tibbits  transmitted  a  memorial  to  the 
Treasury.  Lords  of  the  treasury  in  answer,  denying  or  explaining 
the  allegations  in  the  statement  of  the  corporation,  but 
admitting  the  fact  of  the  dismissal  of  a  previous  town 
clerk  by  the  recorder;  and  contending  that  (as  he  was 
legally  advised)  he  was  entitled  to  be  employed  in  the 
legal  business  of  the  corporation. 

About  28th  December  1837,  he  received  a  Treasury 
minute,  dated  15th  September  1837,  of  which  the  fol- 
lowing are  extracts. 

"  The  legal  tenure  of  the  office  was  during  the  plea- 
sure of  the  recorder,  who  held  his  office  for  life.  Mr. 
Tibbits  contends  that,  though  the  tenure  was  nominally 
during  the  pleasure  of  the  recorder,  the  usage  was  such 
as  to  raise  a  just  expectation  that  he  should  hold  the 
office  for  life.  My  Lords  refer  to  Mr.  Tibbits' s  own 
statement,  in  which  they  observe,  that  it  is  admitted  by 
him  that,  in  1798,  Mr.  Thomas  Greermay^  the  common 
clerk,  was,  in  consequence  of  a  dispute  with  the  late 
Earl  of  Warwick  (a),  dismissed  from  his  office.  My 
Lords  cannot  admit  that,  with  the  recent  instance  before 
them,  they  should  be  justified  in  declaring  that  the 
immemorial  usage  had  been  such  as  to  raise  a  just 
expectation  that  the  office  would  continue  for  life,  or 
during  good  behaviour.  They  do  not,  therefore,  judge 
Mr.  Tibbits  entitled  to  the  benefit  of  their  minute  of 
1835,  but  are  of  opinion  that  he  should  be  dealt  with 
in  the  same  manner  as  if  he  held  an  office  during 
pleasure  in  the  public  service,  and  retired  upon  aboli- 

(a)  The  then  recorder^ 

tion 
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tion  or  reduction  of  office,  which  course  my  Lords  have 
pursued  in  similar  cases  (a)."  *  *  *  * 
"  It  remains  for  my  Lords  to  decide  upon  the  claim 
for  the  loss  of  the  office  of  town  clerk,  to  which  Mr. 
Tibbits  was  elected  by  the  town  council,  from  which  he 
was  removed  on  the  allegation  of  misconduct.  The 
object  of  the  act,  in  giving  the  privilege  of  granting 
compensation  in  such  cases,  was  clearly  to  prevent  the 
claims  for  compensation  being  defeated  under  colour  of 
a  re-election  and  subsequent  removal ;  but  it  was  never 
the  intention  of  the  legislature  to  interfere  with  the  just 
authority  of  the  town  council  over  their  town  clerk,  or 
to  deprive  them  of  the  fair  claims  which  they  possess  to 
the  zealous  and  faithful  services  of  their  legal  adviser 
and  agent.  Had  my  Lords  any  reason  to  suppose, 
from  the  papers  before  them,  that  Mr.  Tibbits  was  re- 
elected for  the  object  of  defeating  his  claim  for  compen- 
sation, and  of  removing  him  upon  any  pretext  or  excuse 
which  might  subsequently  appear,  and  not  with  the 
bona  fide  intent  of  continuing  him  in  office  so  long  as  he 
should  conduct  himself  to  the  satisfaction  of  the  town 
council,  my  Lords  would  have  felt  themselves  bound  to 
have  awarded  him  the  same  compensation  as  if  he  had 
been  originally  removed  from  his  office.  Upon  an  at- 
tentive consideration  of  the  papers,  my  Lords  can  find 
no  ground  to  impute  such  a  course  to  the  town  council, 
or  to  adjudge  that  the  removal  of  Mr.  Tibbits  was  not 
made  in  the  bona  fide  and  justifiable  exercise  of  the 
discretion  vested  in  them.  In  this  view  of  the  case,  my 
Lords  are  decidedly  of  opinion  that  Mr.  Tibbits  is  not 


1839. 
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(a)  It  appeared  from  the  minute  that,  in  these  cases,  the  Lords  were 
in  the  habit  of  awarding  a  compensation  as  a  gratuity,  in  proportion  to 
length  of  service. 
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entitled  to  compensation  for  his  removal  from  the  office 
of  town  clerk."  Their  Lordships  then  ordered  that  no 
such  compensation  should  be  awarded. 

Tibhits  further  stated,  in  his  affidavit,  that  his  prayer 
to  be  heard  before  the  Lords  had  not  been  complied 
with,  and  that,  as  far  as  he  was  informed,  their  decision 
was  made  without  any  further  investigation  than  as 
appears  by  the  documents  above  mentioned.  In  last 
Hilary  term  (a), 


Sir  J.  Campbell,  Attorney  General,  Sir  F,  Pollock, 
and  Wightman,  shewed  cause  on  behalf  of  the  Lords  of 
the  Treasury,  and  Sir  W.  W.  Follett  and  Waddington 
on  behalf  of  the  corporation  [b).  The  Lords  of  the 
Treasury  have  in  fact  heard  this  application,  and  would 
so  return,  if  the  mandamus  were  to  go.  Whether  they 
decided  correctly  or  not,  is  a  question  which  cannot 
now  be  discussed ;  this  Court  will  not  hear  an  appeal 
from  the  decision,  even  upon  a  pure  question  of  law : 
In  the  Matter  of  Pratt  {c).  In  Rex  v.  The  Mayor,  S^c., 
of  Bridgewater  [d)  this  Court  interfered ;  but  there  they 
enforced  a  decision  of  the  Lords  of  the  Treasury.  The 
Court  there  seemed  to  consider  that  the  decision  of  the 
Lords,  if  without  jurisdiction,  might  be  a  mere  nul- 
lity, and  so  not  to  be  enforced  by  this  Court :  and  in 
Regina  v.  The  Corporation  of  Poole  [e)  the  Court  re- 
fused to  enforce  their  decision,  conceiving  the  case  not 


(a)  January  12th,  1839.  Before  Lord  Denman  C.  J.,  Littledale,  Wil- 
liamSf  and  Coleridge  Js. 

(&)  Cresswell  objected  to  counsel  being  heard  on  behalf  of  the  corpora- 
tion, although  the  rule  directed  notice  to  be  given  to  them ;  but  Lord 
Denman  C.  J.  said  that,  according  to  the  practice  in  such  a  case,  the 
corporation  were  entitled  to  be  heard. 

(c)  1  A.^  E.  27.         {d)  6A.^E.  339.         (e)  1  A.  ^  E.  730. 

to 
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to  be  within  the  statute,  and  that  the  Lords,  therefore, 
had  no  jurisdiction.  Here,  the  assumption  on  the 
other  side  is  that  they  have  jurisdiction  ;  otherwise  the 
mandamus  could  not  go.  Besides,  under  the  circum- 
stances, the  compensation  could  be  merely  nominal  : 
the  Court  therefore  will  not  grant  the  writ ;  Ex  parte 
Lee  (a), 

Cresswell  and  G.  Hayes^  contra.  It  is  certainly  true 
that  this  Court  will  not  enforce  an  order  of  the  Lords  of 
the  Treasury  where  the  statute  gives  no  jurisdiction, 
because  the  Lords  cannot  give  themselves  jurisdiction. 
It  seems  to  follow  that  they  cannot  divest  themselves  of 
jurisdiction :  and  therefore  this  Court,  when  the  Lords 
refuse  to  hear  a  case  within  the  statute,  will  compel  the 
hearing :  ^ex  v.  The  Justices  of  Kent  Rex ,  v.  The 
Justices  of  the  City  of  York  {c),  shew  the  power  exercised 
by  this  Court  in  such  cases.  In  this  case  there  has 
been  no  hearing.  It  is  not  necessary  to  contend  that  the 
applicant  had  a  right  to  appear  by  counsel  or  agent :  but, 
after  the  respective  statements  were  before  the  Lords  of 
the  Treasury,  the  parties  should  have  been  heard ;  and 
a  decision  given  without  such  hearing  is  a  nullity.  Mr. 
Tihbits  applied,  in  his  first  memorial,  to  be  heard  by 
himself,  or  his  counsel,  or  agent*  This  was  the  more 
necessary,  because  from  Ex  parte  Lee  (d)  it  appears  that 
the  Lords  of  the  Treasury  are  not  aware  that  an  office 
held  during  good  behaviour  is  an  office  for  life.  Here 
they  appear  to  assume  that  a  bona  fide  removal  is  suf- 
ficient to  destroy  a  claim  for  compensation ;  but  the  legis- 
lature meant  to  provide,  not  merely  against  removals  mala 

(a)  1  A.  <^  E.  139.  (6)  14  JEast,  395. 

(c)  1A,^E.  828.  (rf)  7A.^E.  139.    See  p.  141. 

fide, 
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fide,  but  against  removals,  generally,  which  might  be 
made  under  circumstances  not  justifying  dismissal  from 
an  office  held  during  good  behaviour.  Such  removal, 
though  made  bona  fide,  may  be  unjustifiable.  The 
proviso  in  sect.  66  of  stat.  5  &  6  JF.  4.  c.  76.  is,  "  That 
every  such  officer  who  shall  be  continued  in  or  re-ap- 
pointed to  such  office  under  the  provisions  of  this  act, 
and  who  shall  be  subsequently  removed  from  such  office 
for  any  cause  other  than  such  misconduct  as  would  war- 
rant removal  from  any  office  held  during  good  behaviour, 
shall  be  entitled  to  compensation  in  like  manner  as  if  he 
had  been  forthwith  removed  under  the  provisions  of  this 
act,  and  had  not  been  continued  in  or  re-appointed  to 
such  office."  This  refusal  appears,  by  the  statement  of 
the  Lords  of  the  Treasury,  to  have  proceeded  on  a 
wrong  principle. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  in  the  present  term  (June  3d), 
delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  mandamus  to  hear  and 
decide  the  appeal  of  the  late  town  clerk  of  the  borough 
of  Warwick  against  the  refusal  of  the  council  to  allow 
him  any  compensation  for  the  loss  of  his  office.  It 
arises  under  the  sixty-sixth  section  of  the  Municipal 
Reform  Act,  which  requires  the  town  council  to  make 
compensation  to  all  whose  offices  may  be  abolished,  or 
who  may  be  removed  from  them  under  the  provisions 
of  that  act,  with  a  proviso,  that  every  such  officer  who 
shall  be  so  removed  for  any  cause,  other  than  such 
misconduct  as  would  warrant  removal  from  any  office 
held  during  good  behaviour,  shall  be  entitled  to  com- 

DO  ^ 
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forthwith  under  the  provisions  of  that  act,  and  had  not 
been  continued  in  or  reappointed  to  his  office. 

The  facts  of  the  present  case  are  these :  that  the  town 
clerk  was  continued  in  his  office  for  some  time  after  the 
act  passed ;  but  the  corporation,  being  involved  in  some 
proceedings  in  chancery  respecting  the  management  of 
a  charity,  were  dissatisfied  with  his  conduct  in  some 
particulars  connected  with  it.  He  had  refused  to  part 
with  some  documents,  placed  by  the  terms  of  the  trust 
under  his  care,  for  the  purpose  of  being  carried  to  the 
solicitor  in  London  ;  and  had  insisted  on  keeping  the 
key  of  the  chest  in  which  they  were  lodged.  These 
circumstances  produced  some  degree  of  inconvenience, 
and  some  angry  feelings  ;  and  he  was  removed  from  his 
office  by  a  vote  of  the  council,  who  refused  him  all  com- 
pensation. On  his  appealing  to  the  Treasury,  their 
Lordships  were  of  opinion  that  the  removal  was  justi- 
fiable, and  confirmed  the  order  of  the  council,  observing 
to  the  effect  that,  though  officers  were  not  to  be  removed 
without  reasonable  cause,  yet  in  this  case  they  thought 
the  council  had  just  ground  for  dissatisfaction  in  the 
town  clerk's  conduct,  and  were  therefore  not  bound  to 
make  compensation  to  him  on  his  removal. 

In  the  Treasury  minute  issued  on  the  present  occasion, 
their  Lordships  very  candidly  disclose  the  reasons  for 
their  decision,  observing  that  the  proviso  was  meant  to 
protect  the  officers  from  fraudulent  amotion,  but  that  the 
town  council  of  Warwick  could  not  be  charged  with  any 
improper  motive,  as  the  dissatisfaction  appears  to  their 
Lordships  to  be  genuine  and  well  founded.  But,  in 
answer  to  this,  it  must  be  said  that  the  protection 
against  fraudulent  amotion  is  specific,  and  is  referred  to 

a  precise 
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a  precise  test,  • —  whether  the  amotion  would  have  been 
warranted  by  the  officer's  misconduct. 

The  town  clerk  urges  that  he  has  been  guilty  of  no 
such  misconduct.  We  think  him  in  this  clearly  right ; 
and  the  contrary  proposition  was  not  contended  for  at 
the  bar.  But  the  cause  shewn  against  the  rule  was,  that 
the  proceeding  asked  for  was  already  complete,  as  the 
Lords  of  the  Treasury  had  heard  and  decided  the  com- 
plaint;  which  is  certainly  true:  so  that,  if  they  have 
jurisdiction  over  the  subject-matter,  as  the  application 
for  the  rule  supposes,  they  have  actually  pronounced  a 
judgment  which  cannot  be  questioned. 

The  Court,  however,  conceived  a  strong  doubt  whe- 
ther this  jurisdiction  is  entrusted  by  the  act  to  the  Lords 
of  the  Treasury.  An  appeal  to  them  is  indeed  given 
from  the  decision  of  the  town  council ;  but  the  proviso 
comes  after,  giving  full  compensation  to  such  as  may  be 
removed  without  such  misconduct  as  would  warrant 
dismissal,  not  such  as  their  Lordships  may  think  would 
have  warranted  dismissal.  No  power  is  conferred  by 
the  act  on  the  Lords  of  the  Treasury,  for  ascertaining 
the  facts  which  may  be  thought  to  prove  such  mis- 
conduct ;  nor  is  there  any  disrespect  to  their  Lordships 
in  supposing  that  they  may  not  be  cognisant  of  the 
law  (often  difficult  of  application)  on  which  the  question 
might  turn. 

These  considerations  appear  to  prove  that  the  Lords 
of  the  Treasury  have  no  power  to  decide  the  question 
whether  the  town  clerk  has  or  has  not  been  properly 
removed  from  his  office.  If  they  have  it  not,  the  man- 
damus prayed  for  cannot  issue,  for  that  reason.  If  they 
possess  the  jurisdiction,  the  answer,  that  they  have 

already 
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already  exercised  it,  is  equally  conclusive  against  making 
the  rule  absolute. 

Whether  there  may  be  another  remedy  it  is  no  part 
of  our  duty  to  decide  at  present. 

Rule  discharged  {a). 

(a)  The  Queen  against  The  Lords  Commissioners  of  Her 
Majesty's  Treasury. 

(In  the  Matter  of  Trevor.) 

A  rule  for  a  similar  mandamus  had  been  obtained  in  Michaelmas  term, 
1837,  by  Sir  W.  W.  Folletty  on  behalf  John  Trevor,  late  town  clerk  of 
Bridgewater,  In  last  Easter  term  (^Apnl  16th,  before  Lord  Denman  C.  J., 
Littledakf  Patteson,  and  Coleridge,  Js.),  Sir  John  Campbell,  Attorney 
General,  Sir  F.  Pollock,  and  Wightman  shewed  cause,  and  Jervis  and 
Jardine  supported  the  rule.  The  following  cases  were  referred  to : 
Harcourt  v.  Fox  (4  Mod.  167.)>  I^ex  v.  Owen  (4  Mod.  293. )>  Bagg's 
Case  (1 1  Rep.  93  &.),  Rex  v.  The  Mayor  and  Aldermen  of  London  (3  B. 
8f  Ad.  255.),  Ex  parte  Smyth  (3  A.  §•  E.  719.),  Kent  v.  Elstoh  (3  East, 
13.). 

Cur.  adv.vult. 

Lord  Denman  C.  J.,  after  delivering  the  judgment  in  the  text,  added, 
— In  another  case,  moved  on  the  part  of  the  town  clerk  of  Bridgewater,  the 
same  judgment  must  be  given  ;  the  only  difference  in  the  two  cases  lying 
in  the  particulars  of  conduct  which  have  been  thought  to  justify  his  dis- 
missal, but,  in  our  opinion,  certainly  do  not,  v«rithin  the  terms  and  mean- 
ing of  the  proviso. 

Rule  discharged. 

See  the  next  cases,  p.  386. 
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The  following  cases  may  properly  be  added  here. 

The  Queen  against  The  Corporation  of 
Warwick. 

The  Queen  against  The  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Newbury. 


Lords  of  the  Treasury,  a  rule  was  obtained  on 
behalf  of  Mr.  Tihhits,  in  the  same  {Trinity)  term,  for  a 
mandamus  to  the  corporation  to  assess  compensation 
to  him  for  the  loss  of  his  office  of  town  clerk.  The 
affidavit  in  support  of  this  rule  set  forth  the  same 
grounds  of  application  as  those  urged  in  support  of 
the  former  motion;  alleged  reasons  for  which  Mr. 
Tihhits  believed  that  he  should  have  held  his  office 


Where  a  party     A  FTER  the  above  decision  in  The  Queen  v.  The 

removed  from  xIIl 
a  borough  office 
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and  mentioned  the  prior  application 
against  the  Lords  of  the  Treasury,  and  its  unsuccessful 
result,  stating,  as  the  ground  of  rejection,  "  that  this 
deponent  was  not  legally  entitled  to  any  compensation 
under  the  said  statute."  The  affidavits  in  answer  went 
into  the  merits  of  the  case  as  to  the  grounds  of  dis- 
missal, and  the  alleged  tenure  of  office,  and  stated  that 
the  Lords,  on  a  full  statement  of  facts,  had  decided 
against  Mr.  Tihhits  as  to  the  tenure  and  reasonable 
expectation  of  continuance  in  the  office. 

In  the  case  of  The  Queen  v.  The  Mayor,  S^c,  of  the 
Borough  of  Newbury,  a  rule  had  been  obtained,  on  be- 

con firmed  such 

refusal,  this  Court,  on  affidavits  satisfactory  to  them,  granted  a  mandamus  calling  on  the 
corporation  to  assess  compensation,  notwithstanding  the  judgment  of  the  Lords. 

half 
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half  of  Robert  Balcer  (in  Trinity  term,  1839),  for  a  man-  1840. 
damns  commanding  the  mayor,  &c.,  to  prepare,  execute, 


The  Queen 

and  deliver  to  him  a  bond,  securing  to  him  an  annuity  of  against 

The 

107/.,  in  compensation  for  the  loss  of  his  office  of  town  Corporation  of 

Warwick* 

clerk  of  the  said  borough.    He  stated  in  his  affidavit  that 

The  Q.UKEN' 

he  was  town  clerk  when  stat.  5  &  6  4.  c.  76.  passed,  against 
was  reappointed  in  August  1836,  and  was  dismissed,  by  corporation  of 
resolution  of  the  town  QonncW^  \\\  January  1838.  He  Newbury. 
denied  that  such  dismissal  was  merited,  or  that  he  had 
been  guilty  of  such  misconduct  as  would  warrant  his 
removal  from  the  said  office  or  any  office  held  during 
good  behaviour ;  and  he  stated  his  belief  (alleging  cir- 
cumstances as  to  the  tenure  in  former  times)  that,  but 
for  the  passing  of  the  act,  he  would  have  continued  to 
hold  the  office  during  life.  He  then  deposed  that,  in 
March  1838,  he  laid  before  the  town  council  a  claim 
of  compensation,  which  they  disallowed  ;  whereupon  he 
presented  a  memorial  of  appeal  to  the  Lords  of  the 
Treasury,  setting  forth  the  material  circumstances  of 
the  case.  The  Lords  transmitted  the  memorial  to  the 
mayor,  to  be  laid  before  the  town  council  for  any  ob- 
servation upon  or  answer  to  it  which  they  might  think 
fit  to  submit ;  and  the  town  council  presented  a  reply 
to  the  memorial,  in  which  they  stated  at  length  the 
reasons  for  their  determination  on  Mx,  Baker's  claim, 
and  contended  that  he  was  not  entitled  to  compen- 
sation under  the  sixty-sixth  section  of  the  act.  The 
Lords  transmitted  this  statement  to  Mr.  Baker  for 
any  observations  which  he  might  think  fit  to  make  ; 
and  he  presented  a  memorial  in  answer.  The  Lords, 
by  minute  of  January  23d,  1839,  made  (as  was 
therein  stated)  after  having  "  read  all  the  papers  in 
the  appeal,"  and  "  upon  a  full  consideration  of  all  the 
Vol.  X.  D  d  papers," 
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184<0.      papers,"  pronounced  Mr.  Baker  entitled  to  compensa- 
„  tion;  awarded  him  an  annuity  of  107/.  for  life;  and 

The  Queen  ^ 

against       directed  that  an  order  should  be  prepared,  and  sent. 

The 

Corporation  of  with  that  minute,  to  the  mayor.    The  affidavit  stated 

Warwick. 

that  this  was  done,  but  no  step  taken  by  the  town 


council  for  granting  the  annuity. 


The  Q,UEEN 
against 

^      The  affidavits  in  answer  controverted  Mr.  Baker's 

Corporation  or 

Newbury,  statements  as  to  the  tenure  of  the  office,  and  alleged 
further  that  he  had  been  dismissed  (after  due  examin- 
ation and  hearing)  for  misconduct,  which  they  shortly 
specified,  and  which,  in  the  opinion  of  the  town  council, 
would  warrant  removal  from  any  office  held  during 
good  behaviour  :  and  that  the  facts  in  these  affidavits 
above  mentioned,  and  all  the  material  circumstances  of 
the  dismissal,  were  stated  by'  the  town  council  to  the 
Lords  of  the  Treasury,  in  answer  to  Mr.  Baker's  me- 
morial, and  while  the  same  was  under  their  consider- 
ation. The  affidavits  then  set  forth  more  fully  the 
circumstances  of  the  alleged  misconduct,  and  of  Mr. 
Baker's  dismissal,  and  averred  that  the  town  council 
delivered  to  the  Lords  a  statement  under  their  common 
seal,  alleging  the  principal  facts  above  set  forth,  and 
examining  the  details  of  Mr.  Baker's  claim  for  compen- 
sation ;  but  such  examination  was  declared  to  be  with- 
out prejudice  to  the  position  that  his  conduct  warranted 
his  removal  without  compensation.  The  deponents  also 
stated  that  they  were  advised  and  believed  that  the  mis- 
conduct stated  by  them  warranted  removal  from  any 
office  held  during  good  behaviour. 

This  case  coming  on  for  argument  before  that  of  The 
Queen  v.  The  Corporation  of  Warmck,  and  raising  the 
same  point  as  to  the  jurisdiction  of  the  Lords  of  the 
Treasury,  the  Court  desired  to  hear  the  latter  case  also 

before 


NEWBURf. 
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before  giving  any  judgment ;  and  they  were  argued  in  1840. 
immediate  succession  (a),  „ 

The  Queen 

against 
The 

Sir  JV.  W.  Follett  and  J.  Z.  Adolphus  against  the  rule  Corporation  of 

  Warwick. 

in  The  Queen  v.  The  Mayor,  S^c,  of  Newbury,  The 
adjudication  of  the  Lords  of  the  Treasury  is  inelFectual  '^^ag^m^^ 
for  want  of  jurisdiction.  By  stat.  5  &  6  ^.  4.  c.  76  corpoTatlonof 
5.  66.  every  officer  of  a  borough  "  who  shall  be  in  any 
office  of  profit  at  the  time  of  the  passing  of  this  act, 
whose  office  shall  be  abolished,  or  who  shall  be  re- 
moved "  under  the  act,  or  shall  not  be  re-appointed,  and 
every  such  officer  re-appointed  under  this  act  who  shall 
be  subsequently  removed  "for any  cause  other  than  such 
misconduct  as  would  warrant  removal  from  any  office 
held  during  good  behaviour,"  is  declared  entitled  to 
compensation,  which  is  to  be  assessed  by  the  council 
and  paid  out  of  the  borough  fund.  The  same  section 
enacts  that  every  person  "  entitled  to  such  compensa- 
tion" shall  deliver  a  statement  as  to  his  past  emolu- 
ments, &c.,  and  setting  forth  the  sum  claimed  by  him, 
which  statement  shall  be  taken  into  consideration  and 
*  determined  upon  by  the  council ;  and,  if  the  claimant 
shall  think  himself  aggrieved  by  the  determination  of 
the  council  thereon,  or  in  case  one  third  of  the  mem- 
bers of  the  council  shall  subscribe  a  protest  against  the 
amount  of  compensation  allowed  by  the  determination 
of  the  council  as  excessive,"  the  claimant,  or  any  mem- 
ber of  the  council  so  subscribing,  may  appeal  to  the 
Lords  of  the  Treasury,  "  v/ho  shall  thereupon  make 
such  order  as  to  them  shall  seem  just and  such  order, 
signed  &c.,  "  shall  be  binding  on  all  parties."  By  this 
clause  it  is  an  essential  preliminary  to  the  claim,  that 

(a)  January  29th  and  30th.    Before  Lord  Denman  C.  J.,  Littledale, 
Williams,  and  Coleridge  Js.  , 

D  d  2  the 
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Newbury. 


1840.  the  party  shall  have  held  office  under  the  circumstances 
"  ^  pointed  out  by  the  act,  and  have  been  removed  (or  not 
against       re-appoiuted),  under  the  act;  or  that,  if  re-appointed. 

The 

Corporation  of  he  shall  have  been  removed  for  such  cause  as  the 

Warwick.  .  .  , 

section  dennes.  Ihese  are  facts  necessary  to  give  the 
^^ag^mt^^  claimant  a  locus  standi  before  the  council.  If  they 
Corporadonof  ^^'^  Unquestioned,  and  the  council  adjudicate  upon 
the  claim,  but  make  an  unsatisfactory  award  as  to 
the  amount,  an  appeal  clearly  lies  to  the  Lords  of  the 
Treasury.  But,  if  these  preliminary  facts,  or  the  legal 
inference  from  them,  as  he  suggests  it,  be  denied,  and 
the  council  for  that  reason  refuse  to  award  any  compen- 
sation, the  claimant  ought  not  to  appeal  to  the  Lords  of 
the  Treasury,  nor  can  they  enquire  into  the  matter  in 
dispute.  He  must  move  this  Court  for  a  mandamus 
to  the  council  to  hear  his  claim  and  award  compensa- 
tion; if  they  still  contest  the  facts  upon  which  he 
grounds  his  right  of  claim,  the  Court,  if  it  sees  cause, 
will  grant  the  writ,  and,  on  a -^return,  the  facts  may  be 
tried  in  due  course  of  law.  Then,  if  a  peremptory  man- 
damus issue,  the  council  must  determine  the  amount  of 
compensation ;  and  upon  that  point  the  claimant,  if  dis- 
satisfied, may  appeal  to  the  Lords  of  the  Treasury.  But, 
if,  when  the  council  refuse  to  entertain  his  claim,  he  ap- 
peals, in  the  first  instance,  to  the  Lords  upon  the  disputed 
question  of  fact  or  law,  he  submits  matter  to  them  which 
they  have  no  power  to  try.  The  Lord  Treasurer,  whom 
they  represent,  had  no  such  judicial  authority ;  4  Inst, 
c.  1 1 ;  and  they  can  have  none  but  that  which  the  statute 
gives  them.  The  statute  furnishes  them  with  no  means 
of  enquiring  into  disputed  facts  ;  they  cannot  administer 
an  oath,  or  compel  the  attendance  of  witnesses  :  and  on 
points  of  law  they  have  no  legal  assessor ;  nor  is  there 
any  court  of  appeal  to  rectify  their  judgments  if  they 

mistake 
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mistake  the  law  :  yet,  if  they  could  determine  the  preli-  1840. 
minary  questions  which  arise  as  to  the  right  of  making 
a  claim,  they  would  often  have  to  decide  very  important 


The  Queen 

against 
The 

questions  both  of  law  and  of  fact.    The  statute,  in  Corporation  of 


w 


ARWICK. 


reality,  makes  them  mere  valuers.  When  the  party 
«^  entitled  to  such  compensation  "  has  had  his  statement  "^^Ij^mt  ^ 
received  and  considered  by  the  council,  the  Lords  of  the  CorpoTitlon  of 
Treasury  are,  in  case  of  appeal,  made  arbitrators  upon  Nkwburt. 
the  question  of  amount.  Their  mode  of  trying,  by 
memorials  and  counter-memorials,  is  suited  to  this  kind 
of  investigation,  but  not  to  inquiries  of  a  more  difficult 
kind,  as  on  questions  of  misconduct.  The  appeal  is 
given  in  case  the  claimant  thinks  himself  aggrieved  by 
the  determination,  or  if  one  third  of  the  council  pro- 
test against  the  amount  of  compensation  as  excessive. 
There  is  no  reason  that  the  enquiry  should  be  limited 
to  amount  in  the  one  case  more  than  in  the  other ;  the 
wording  of  this  clause  is  an  additional  proof  that  the 
same  limit  was  contemplated  in  both  instances.  It  may 
be  contended  that  the  council  are,  by  sect  66,  to  assess 
compensation  with  "regard"  to  ''all"  the  "circum- 
stances of  the  case,"  and  that  the  Lords  must  assess 
upon  the  same  principle ;  but  the  "  circumstances,"  on 
the  enquiry  before  them,  can  only  be  those  bearing  on 
the  question  of  amount.  Here  the  lords  have  made 
their  award  upon  statements  raising  the  whole  question 
of  misfeasance  in  office  ;  their  adjudication,  therefore,  is 
grounded  on  an  excess  of  jurisdiction. 

In  the  late  case  of  Regina  v.  The  Lords  of  the  Treasury^ 
In  the  Matter  of  Tibhits  («),  this  Court  expressed  at 
least  a  doubt  as  to  the  jurisdiction  of  the  Lords  to  decide 
whether  or  not  a  town  clerk  had  been  properly  removed. 
In  Rex  V.  The  May  or  ^  4*^.,  of  Bridgeu^ater  {h\  where  the 

(a)  Ante,  p.  S74.  {h)  Q  A.  ^  E.  339. 

D  d  3  ,  Lords, 
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1840.      Lords,  on  appeal,  had  awarded  compensation,  as  for  a 
*      corporation  office,  Lord  Denman  C.  J.  and  Coleridge  J. 

The  Queen     ^    ^  ,  \  ^ 

against      intimated  that,  if  it  had  appeared  not  to  be  a  borough 

The 

Corporation  of  office,  the  Court  would  not  have  enforced  the  decision, 
^       '     and  that  the  Lords  could  not,  by  their  own  order,  give 
The  Q.UEEN    themselves  jurisdiction.    If  they  had  jurisdiction,  their 

against  J  J  ^ 

The        order,  by  sect.  66,  was  "  binding  on  all  parties."  In 

Clorporation  of  o  i. 

Kewbury.  Regina  v.  The  Corporation  of  Poole  {a)  the  Lords  had, 
on  appeal,  awarded  compensation  for  dismissal  from  an 
office :  but  this  Court  held  that  the  party  was  not  dis- 
missed by  virtue  of  the  Municipal  Corporation  act,  and 
therefore  refused  to  enforce  the  award  by  mandamus : 
and  Lord  Denman  C.  J,  said,  "  We  were  desirous  of 
considering  whether,  upon  the  affidavits,  he  was  an  officer 
of  the  borough  of  Poole^  and  had  been  removed  from 
his  office  under  the  provisions  of  the  act.  If  we  should 
be  satisfied  that  the  affirmative  of  both  these  pro- 
positions was  established,  we  had  no  doubt  that  the 
Lords  of  the  Treasury  had  the  exclusive  jurisdiction  to 
determine  on  his  right  to  compensation ;  and  it  would 
then  be  our  duty  to  enforce  by  mandamus  obedience  to 
the  award  they  have  made ;  but,  if  either  of  those  pro- 
positions be  decided  in  the  negative,  it  would  be  equally 
clear  that  their  Lordships  have  not,  and  of  course 
cannot  give  themselves,  jurisdiction."  It  is  unneces- 
sary here  to  discuss  the  facts ;  for  it  is  sufficient  that 
the  council  have  dismissed  Mr.  Baker's  claim  on  ac- 
count of  an  objection  to  his  right  of  appearing  as  a 
claimant ;  namely,  that  he  was  removed  from  office  on 
a  bona  fide  charge  of  misconduct.  Had  the  charge 
been  made  colourably,  to  preclude  the  claim,  a  diffijrent 
question  would  have  arisen ;  but  that  is  not  pretended. 

(a)  1  A.  E.130. 

Sir 
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Sir  J.  Campbell,  Attorney  General,  and  Whateley,  in  1840. 
support  of  the  rule ;  and  Sir  J.  Campbell,  Attorney  r^^i^oi 
General,  and  Waddington,  in  opposition  to  the  rule  in  against 

The 

The  Qiieen  v.  The  Corporation  of  Warwick.  If  the  Lords   Corporation  of 

"W  A  RWICK* 

of  the  Treasury  had  not  jurisdiction,  their  award,  of 
course,  cannot  stand.    But  it  is  clear  that  they  have  agaimt^^ 
jurisdiction  over  the  claim  of  an  officer  dismissed  and  corporation  of 
not  re-appointed ;  and  there  is  no  distinction  between  Newbury. 
that  and  the  claim  of  a  person  re-appointed  and  dis- 
missed without  proper  cause.    It  is  contended  on  the 
other  side  that,  on  appeal,  the  act  makes  them  merely 
valuers;  but  sect.  66  directs  that  the  town  council,  in 
assessing  compensation  to  an  officer  not  re-appointed,  is 
to  consider  "  the  manner  of  his  appointment  to  the  said 
office,  and  his  term  or  interest  therein,  and  all  other 
circumstances  of  the  case;"  and,  when  the  claimant 
appeals,  the  whole  matter,  as  it  came  before  the  council, 
is,  by  sect.  66,  referred  to  the  Lords  of  the  Treasury. 
Where  members  of  the  council  protest,  the  Lords  are 
expressly  limited  in  their  enquiry  to  the  question  of 
amount;  but,  where  the  claimant  appeals,  there  is  no 
such  restriction  :  the  council  are  first  to  decide  upon  the 
right  of  claim  and  the  quantum;  and,  "  in  case  the  person 
preferring  such  claim  shall  think  himself  aggrieved  by  the 
determination  of  the  council  thereon,"  he  may  appeal  to 
the  Lords  of  the  Treasury,     who  shall  thereupon  -make 
such  order  as  to  them  shall  seem  just."    It  is  contended 
that  the  Lords  of  the  Treasury  cannot  decide  a  dis- 
puted question  on*the  right,  because  they  have  no  au- 
thority to  administer  an  oath :  but  they  can  decide  upon 
the  evidence  taken  before  the  council.    Here  the  town 
council  of  Newbury  submitted  themselves  to  the  judg- 
ment of  the  Lords  upon  the  evidence.    If,  indeed,  the 
D  d  4  supposed 


whether  the  Lords  had  jurisdiction  where  the  council 
had  entirely  refused  to  grant  compensation  under  all  the 
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supposed  office  for  which  the  Lords  grant  compensation 
prove  not  to  be  an  office  within  the  act,  their  award  must 
against      necessaHlv  be  a  nullity ;  and  that  was  the  case  in  Re^ 

The  . 

Corporation  of  gzna  V.  The  Corporation  of  Poole  (a):  but  no  such  point 
Warwick,     ^^ises  here.    In  Ex  parte  Lee  (b)  it  was  made  a  question 

The  Queen 
against 
The 
Corporation  of 

Newbury,  circumstances  of  the  case;  and  this  Court  did  not  deny 
that  they  had  such  jurisdiction.  But  in  such  a  case,  if 
the  Lords  could  decide  at  all,  the  whole  matter  must 
go  before  them.  This  Court  will  not  enter  into  ques- 
tions of  nicety  on  the  jurisdiction  of  the  Lords  Com- 
missioners in  cases  of  compensation.  They  are  appointed 
by  the  statute  as  a  temporary  tribunal  to  administer  a 
rough  justice  (under  the  control  of  this  Court)  in  a 
particular  class  of  cases,  the  legislature  placing  this 
confidence  in  them  with  a  view  that  they  should  act 
liberally,  and  take  care  that  persons  really  aggrieved 
should  obtain  the  compensation  due  to  them. 

Cresswell  and  G.  Hayes  in  support  of  the  rule  in  The 
Queen  v.  The  Corporation  of  Warwicic,  Ex  parte  Lee  (5), 
if  it  decided  any  thing  applicable  to  the  present  case, 
would  shew  that  the  town  council  cannot  absolutely  re- 
fuse compensation,  nor  the  Lords  of  the  Treasury  con- 
firm such  refusal  on  appeal.  Regina  v.  The  Corporation 
of  Poole  (a)  is,  in  principle,  decisive  of  this  case.  If  the 
Lords  of  the  Treasury  there  could  not  decide  conclu- 
sively that  the  claimant  was  removed  from  his  office 
under  circumstances  entitling  him  to  compensation 
within  the  statute,  neither  can  they  conclusively  decide 

(a)  1  A.  ^  E.  730.  (6)  7  A.  ^  E.  139. 

that 


IN  THE  Third  Year  of  VICTORIA.] 


395 


that  point  here.  This  Court  is,  by  virtue  of  its  ordinary 
jurisdiction,  the  proper  tribunal  for  determining  the 
party's  right  to  be  a  claimant;  and  that  jurisdiction 
could  be  taken  away  only  by  express  statutory  enact- 
ment. It  is  argued  that,  although  the  Lords  cannot 
examine  witnesses,  they  may  act  upon  the  evidence  taken 
by  the  town  council;  but,  where  an  individual  is  the 
appellant,  he  might  justly  complain  that  this  was  trying 
the  case  on  evidence  taken  by  the  adverse  party.  And 
the  council  have  no  power,  by  sect.  66,  to  examine  any 
one  on  oath  but  the  claimant  himself. 

Cur,  adv.  mlt* 


1840. 

The  Queen 
against 
The 
Corporation  of 
Warwick. 

The  Queen 
against 
The 
Corporation  of 
Newburv, 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  in  The  Qiieen  v.  The  Corporation  of  Warwick. 

The  late  town  clerk,  having  been  removed  from  his 
office,  appealed  to  the  Lords  of  the  Treasury,  complain- 
ing that  the  removal  was  not  justified  by  such  miscon- 
duct as  would  have  warranted  his  removal  from  an  office 
held  during  good  behaviour.  Their  Lordships,  having 
considered  the  statements  of  both  parties,  dismissed  the 
appeal,  thinking  that  the  council  had  acted  bona  fide, 
and  that  they  had  just  ground  for  removing  the  officer. 
The  supposed  misconduct  was  laid  before  us  by  affi- 
davit, and  appeared  to  us  then,  as  it  does  now,  not  to 
be  such  as  would  have  w^arranted  removal  from  an  office 
held  during  good  behaviour.  If,  however,  the  Lords 
of  the  Treasury  had  jurisdiction  to  try  that  question,  all 
the  world  is  bound  by  their  decision,  though  we  may 
deem  it  erroneous.  But  a  mandamus  to  them  to  hear 
and  decide  was  refused,  because  they  either  had  no 
jurisdiction  or  had  already  exercised  it.  The  same 
gentleman  has  now  obtained  a  rule  for  a  mandamus  to 

the 
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1840.      the  council  to  assess  compensation  for  the  loss  of  his 
office,  on  the  ground  that  his  removal  was  unwarrantable 

The  Queen  ° 

against       under  the  proviso  abov^  alluded  to.    The  cause  now 

The 

Corporation  of  shewu  against  that  rule  is  the  before-mentioned  decision 

Warwick.  Lords  of  the  Treasury  on  his  appeal,  and  brings 

The  QuEES  directly  before  us  the  question  of  their  jurisdiction  in 

against  ^ 

The        this  matter. 

Corporation  of 

Newburv.        The  effective  words  of  the  sixty-sixth  clause  are, 
that  every  officer  of  a  borough  who  shall  be  in  any 
office  of  profit  at  the  time  of  the  passing  of  this  act,  who 
shall  be  removed  from  his  office  under  the  provisions  of 
this  act,  shall  be  entitled  to  have  an  adequate  compen- 
sation, to  be  assessed  by  the  council,  for  the  salary,  fees, 
and  emoluments  of  the  office,  regard  being  had  to  the 
manner  of  his  appointment,  and  his  term  or  interest  in 
the  office,  and  all  other  circumstances  of  the  case  :  the 
person  entitled  shall  deliver  in  a  statement  of  the  amount 
received  by  him  for  the  last  five  years,  and  the  council 
shall  consider  and  determine  thereon ;  and,  if  he  think 
himself  aggrieved  by  their  determination,  it  shall  be 
lawful  for  him  to  appeal  to  the  Lords  of  the  Treasury, 
who  shall  thereupon  make  such  order  as  to  them  shall 
seem  just,  which  shall  be  conclusive  and  binding  :  Pro- 
vided (among  other  things)  that  every  such  officer  who 
shall  be  continued  in  office  and  subsequently  removed 
"for  any  cause  other  than  such  misconduct  as  would 
warrant  removal  from  any  office  held  during  good  be- 
haviour, shall  be  entitled  to  compensation  in  like  manner 
as  if  he  had  been  forthwith  removed  under  the  provisions 
of  this  act,"  and  not  continued  or  re-appointed. 

If,  now,  this  town  clerk  had  been  forthwith  removed, 
he  would  have  been  entitled  to  an  adequate  compensa- 
tion for  the  emoluments  of  his  office,  regard  being  had 

to 
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to  the  nature  of  his  appointment,  his  term  in  the  office,  1840. 
and  all  other  circumstances  of  the  case,  with  a  power 
of  appealing,  if  dissatisfied  with  the  determination  of  the 


The  Queen 

against 
The 

council,  to  the  Lords  of  the  Treasury.  Corporation  of 


Must  they,  the  Lords,  then,  have  the  right  to  consider 
the  causes  of  removal,  and  decide  on  their  sufficiency  ?  "^^^^jw*^^ 
If  so,  it  must  be  from  being  empowered  to  look  at  them  coj,porat1on  of 
as  circumstances  of  the  case :  but  the  circumstances  are  Newbury. 
only  referred  to  them  as  qualifying  the  amount  of  com- 
pensation, while,  if  the  removal  were  justifiable,  no  com- 
pensation could  be  due.  Or  must  not  the  facts  be  such 
as  to  shew  that  the  removal  was  not  for  misconduct,  to 
ground  their  jurisdiction  ?  We  think  the  latter.  The 
words  of  the  proviso  control  the  whole  clause :  if  the 
council  removed  without  a  case  of  misconduct,  they 
must  give  compensation.  Whether  that  misconduct 
existed,  must  be  determined  by  some  superior  authority. 
But,  if  that  authority  was  the  Treasury,  it  is  incredible 
that  no  power  is  given  to  their  Lordships  to  inquire  into 
the  facts ;  nor  can  they  be  expected  to  possess  the  legal 
knowledge  requisite  for  deciding  what  misconduct  would 
have  justified  the  officer's  removal.  On  the  contrary, 
all  the  words  of  the  section  are  employed  in  creating  a 
power  to  revise  the  assessment  of  the  compensation,  in 
like  manner  as  if  the  party  had  been  removed  by  the 
Municipal  Reform  Act,  or  immediately  after  its  passing. 

We  think  the  town  council  could  not  deprive  their 
officer  of  his  right  to  compensation  by  removing  him 
without  cause;  that  the  Lords  of  the  Treasury  had  no 
authority  to  exclude  him  from  compensation  by  their 
affirmance  of  what  was  done ;  and  that  he  is  entitled  in 
the  samp  manner  as  he  would  have  been  if  removed  by 
the  act  itself. 

The 
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1840.  The  rule  for  a  mandamus  must,  therefore,  be  abso- 

The  Queen  ^"^^ '                 council  think  their  dismissal  justified 

against  by  the  mlsconduct  of  the  town  clerk,  that  must  be  re- 

The 

Corporation  of  tumed  as  an  answer  to  the  writ. 

Warwick. 

Rule  absolute. 

The  Queen 
against 
The 

Corporation  of  In  The  Queeu  V.  The  Mayor  S^c,  of  Ne'wbury^  The 

Newburv.  (JQ^^yf^     ^Easter  term  {May  2d),  1840,  desired  to  have 
the  facts  returned,  and  made  the  rule  absolute. 


The  Queen  against  Capel  Hanbury  Leigh, 
Esquire,  and  Others. 

JpRESENTMENT  at  a  general  court  and  sessions 
of  sewers  for  the  Levels  of  the  hundreds  of  Caldicot 
and  Wentlooge,  in  Monmouthshire,  The  presentment 
charged  that  the  defendants,  and  all  those  whose  estates 
they  have  of  and  in  certain  lands  and  tenements  com- 
monly called  the  Lordship  of  Porton^  situate  within  the 
parish  of  Goldclift^  in  the  county  of  Monmouth^  within  the 
level  of  the  hundred  of  Caldicot,  and  within  the  juris- 
diction of  this  Court  (part  of  which  said  lands  abut  in 
part  upon  part  of  the  wall  hereinafter  mentioned),  from 
time  whereof  &c.,  by  reason  of  their  tenure  of  the  said 
lands  &c.,  have  been  forced  to  repair,  and  of  right 
ought  to  have  repaired,  and  still  of  right  ought  &c., 
divers  parts  of  a  certain  wall  called  Porton  Wall,  adjoin- 
ing to  a  certain  public  navigable  river  called  the  Severn, 


A  land-owner 
may  be  liable, 
by  prescription, 
to  repair  sea- 
walls, though 
destroyed  by 
extraordinary 
tempest.  And 
therefore,  on 
presentment 
against  such 
owner,  for 
suffering  the 
■walls  to  be  out 
of  repair,  it 
ought  not,  in 
point  of  law,  to 
be  left  as  the 
sole  question 
for  the  jury, 
■whether  the 
walls  were  in  a 
condition  to 
resist  ordinary 
■weather  and 
tides :  but  it  is 
a  question,  to 
be  determined 

on  the  evidence,  -whether  the  proprietor  was  bound  to  provide  against  the  effects  of  ordinary 
tempests  only,  or  of  extraordinary  ones  also. 

Orders  of  the  commissioners  of  sewers,  requiring  land  owners  to  repair  and  alter  sea  walls, 
may  be  given  in  evidence  as  adjudications  by  a  court  of  competent  jurisdiction,  withont 
proof  of  their  having  been  acted  upon.  After  a  considerable  lapse  of  time  (as  seventy 
years),  the  Court  will  presume  that  such  orders  were  executed. 

and 
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and  within  the  said  parish  &c.,  and  within  the  level  and  1839. 
iurisdiction  aforesaid,  that  is  to  say  a  certain  part  of    _  ~ 

M.  jj^g  Queen 

the  said  wall  &c.  (stating  the  extent  and  local  situation  against 

Leigh. 

of  the  portions  of  wall),  which  said  several  parts  of  the 
said  wall  are  within  the  parish  &c.,  and  within  the  level 
and  jurisdiction  aforesaid.  Averment  that,  although  de- 
fendants ought  to  have  repaired  and  kept  in  repair  the 
said  several  parts,  they  have  wholly  neglected  so  to  do, 
and  that,  by  and  through  the  neglect  and  default  of 
defendants  in  this  behalf,  and  for  want  of  the  §aid 
several  parts  of  the  said  wall  being  kept  in  due  and 
sufficient  repair,  heretofore,  towit  on  &c.,  divers  large 
portions  of  the  said  wall,  viz.  (stating  the  length  of  the 
portions  respectively),  were  ruinous,  prostrate,  &c.,  and 
yet  remain  and  continue  ruinous,  prostrate,  &c.,  down 
to  the  time  of  taking  and  finding  this  inquisition.  And 
that  defendants,  by  reason  of  their  tenure  of  the  said 
lands  and  premises,  ought  to  repair,  amend,  and  make 
good  the  said  several  breaches,  defects,  and  injuries  in 
the  said  several  parts  of  the  said  wall.  And  the  jurors 
further  presented  that  the  costs  of  repairing  the  said 
breaches,  &c.,  would  amount  to  767/.  The  presentment 
was  removed  by  certiorari  into  this  Court,  where  the 
defendants  pleaded  Not  Guilty, 

On  the  trial  of  the  issue,  before  Bolland  B.,  at  the 
Monmouthshire  Spring  assizes,  1837,  it  appeared  that  the 
defendants  were  liable  to  repair  ratione  tenurte,  and 
that  the  wall  had  been  thrown  down  by  the  sea  on  Octo- 
ber 1 1th,  1836.  The  defendants  insisted  that  in  this  in- 
stance they  were  not  liable,  inasmuch  as  the  mischief  had 
been  done  by  an  extraordinary  tempest,  which  fact  was 
proved.  It  appeared  that  the  wall  in  question  had 
been  repaired  by  the  lords  of  the  land  now  charged,  in 

1813 
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.1839.  1813  and  1815,  after  storms:  the  last  time  at  an  ex- 
_  pense  of  more  than  5000/.    Some  evidence  was  given 

The  Queen     ^  ^  ^ 

agaimt      as  to  the  condition  of  the  wall  before  the  repairs  done  in 

Leigh. 

1813  and  1815  became  necessary.  There  was  no  proof 
that  before  those  times  it  had  been  presented  as  want- 
ing repair. 

The  counsel  for  the  Crown  also  tendered  in  evidence 
certain  documents  alleged  to  be  presentments  by  sewers' 
juries  touching  defects  and  liabilities  to  repair  within  the 
levels  in  question;  and  minutes  of  orders  purporting  to 
be  made  by  the  commissioners  of  sewers  within  these 
levels  at  various  periods  during  the  last  hundred  years 
(among  others,  an  order  of  1761),  for  the  repair  or  al- 
teration of  walls  by  parties  mentioned  in  the  minutes  as 
liable.  The  presentments  and  orders  were  contained  in 
books,  produced  by  the  clerk  of  the  commissioners,  who 
held  them  in  that  capacity-  Bolland  B.  held  the  present- 
ments inadmissible.  As  to  the  orders,  he  enquired  if 
they  had  ever  been  acted  upon.  Maule,  for  the  Crown, 
said  that,  in  the  case  of  old  orders,  that  could  not  have 
been  shewn,  but  that  the  orders  themselves  were  acts; 
and  that  it  lay  on  those  who  disputed  their  admissibility 
to  shew  that  they  had  been  disobeyed.  Bolland  B.  held 
that  the  orders,  not  appearing  to  have  been  acted  upon, 
or  even  to  have  come  to  the  knowledge  of  the  parties 
supposed  to  be  affected  by  them,  could  not  be  read. 

The  learned  Judge,  in  summing  up,  told  the  jury 
that  the  only  question  was,  whether  or  not  the  wall, 
which  the  defendants  were  charged  as  liable  to  repair, 
was,  at  the  time  of  the  storm  on  October  11th,  1836,  in 
such  a  state  as  to  have  resisted  the  ordinary  pressure  of 
the  weather  and  tides  upon  the  spot  on  which  it  was 
constructed ;  and  he  said  that,  if  the  prostration  of  the 

wall 
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wall  was  attributable  to  the  storm,  and  not  to  any  in-  1839. 
firmity  in  the  wall  itself  upon  which  the  defendants  would 

The  Queen 

be  liable,  it  would  of  course  be  the  duty  of  the  jury  to  against 

^  Leigh, 

acquit.  His  Lordship  read  to  them  the  argument  of 
Gihhs  and  Dampier  in  Rex  v.  The  Commissioners  of 
Sewers  for  ihe  Western  Division  •  of  Somerset  («),  which 
he  said  was  recognised  as  law  by  Lord  Kenyon  in  the 
same  case;  and  the  judgment  of  Abbott  C.  J.  in  Rex  v. 
The  Commissioners  of  Sewers  for  Essex  (b).  And  he 
again  stated  the  only  question  to  be,  whether  the  wall 
fell  by  reason  of  any  infirmity  in  it  which  the  defend- 
ants were  liable  for  as  being  an  act  of  their  own  and  an 
act  of  nuisance,  or  by  reason  of  the  extraordinary  tem- 
pest on  October  11th.  The  jury  found  the  defendants 
Not  Guilty. 

Maule,  in  the  ensuing  term,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had,  on  the  following  grounds.  First,  the 
learned  Judge  was  wrong  in  leaving  it  to  the  jury  to 
say  whether  the  wall  at  the  time  of  the  storm  was  fit  to 
withstand  ordinary  bad  weather,  and  intimating  to 
them  that  a  party  liable  by  tenure  is  not  bound  to  re- 
pair in  case  of  extraordinary  tempest.  Obligation  by 
tenure  is  in  this  respect  like  obligation  by  covenant. 
The  doctrine  sanctioned  by  the  learned  Judge  derives 
some  colour  from  the  language  of  Walmesley  J.  in 
Roolce^s  Case  {c) ;  but  in  Keighley's  Case[d)  Walmesley  J. 
"  explained  his  opinion  in  Rooke's  Case  (c),  that  the 
commissioners  ought  not  to  charge  him  who  is  bound 
by  prescription  only :  that  he  meant  where  there  is  no 


(a)  ST.  i2.  312. 
(c)  5  Rep,  99  6. 


(&)  1  B.  ^  C.  477. 
id)  10  Rep.  189  a. 

default 
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J  839.      default  in  him  (for  that  agrees  with  the  words  of  the 
'~      said  act  of  23  H.8.),  and  no  inevitable  necessity  for  in- 

The  QoEEK  " 

agamst       sufficiency  or  otherwise ;  but  if  he  himself  can  do  it, 

Leigh. 

there  he  himself  shall  be  only  charged  by  force  of  the 
said  commission  :  and  he  said,  that  his  reason  given  in 
Moo/ces  Case  {a)  implied  as  much,  sc.  for  otherwise  it 
may  be  that  all  the  country  will  be  drowned ;  which 
reason  imports  his  meaning,  that  all  who  had  lands  in 
danger  should  not  be  charged,  but  in  case  of  insuffi- 
ciency of  him  who  is  bound,  or  for  other  inevitable  ne- 
cessity." And  Callis,  in  his  Reading  on  The  Statute  of 
Sewers,  p.  14<4.,  thus  comments  on  the  cases.  "  In  Hookers 
Case  (a)  it  is  said,  '  that  if  one  be  bound  in  respect 
of  his  lands  to  repair  a  wall  or  bank  by  tenure,  pre- 
scription, or  otherwise,  that  yet  the  commissioners  of 
sewers  could  not  assess  the  said  party  alone  to  repair 
the  same,  and  said  that  the  commissioners  were  not 
tied  to  the  rules  of  prescription,  tenure,  custom  or 
otherwise,  but  ought  to  assess  all  the  level  to  do  the 
same,  which  are  to  have  good  thereby  but  this  being 
mistaken,  is  very  justly  and  discreetly  altered  in  the 
said  case  of  Keighley  (b)  by  the  author  himself ;  for  how 
could  it  be  presumed  that  the  learned  makers  of  this 
worthy  law  would  have  stricken  down  at  one  blow  so 
many  thousand  prescriptions,  customs,  tenures,  cove- 
nants, and  uses,  as  be  within  this  realm,  which  be  tied 
and  bound  to  do  and  make  the  repairs  in  this  kind, 
some  in  consideration  of  houses  and  land,  others  for 
yearly  rents,  and  for  other  causes."  And  at  p.  146.  he 
cites  a  case  from  Dj/er  {c),  "  where  one  made  a  lease  for 
years  of  grounds  to  J,  S,  lying  near  the  river  Exe, 

(a)  5  Rep.  99  b.  {h)  10  Rep,  139  a. 

{^c)  Anonymous,  Dyer  J  QZ  a*  pi,  10.  \ 

and 
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and  the  lessee  covenanted  to  sustain  and  repair  the  1839. 
banks  of  the  river  to  preserve  the  meadow  from  sur- 

The  Queen 

rounder  on  pain  of  10/.;  yet  after  an  extraordinary  against 
flood,  the  banks  were  broken  down,  and  the  meadows 
were  surrounded,  and  it  was  there  holden  to  be  no 
breach  of  covenant."  In  the  edition  of  1685  there  is 
added  this  note  (which  subsequent  editions  retain) : 
"  And  that  he  should  be  excused  from  the  penalty : " 
with,  indeed,  a  qualification,  —  but  yet  he  must  make 
and  repair  the  banks  in  convenient  time."  In  Bea:  v.  The 
Commissioners  of  Sewers  for  Somerset  {a),  where  the  sea- 
wall had  been  thrown  down  by  a  violent  storm,  the  com- 
missioners made  an  order,  charging  all  persons  who  held 
lands  liable  to  damage  by  inundations  of  the  sea  for  want 
of  a  sufficient- wall,  though  certain  individuals  had  been 
liable  to  repair  the  former  wall  ratione  tenura3 ;  and  it 
may  be  said  that  the  validity  of  the  order,  as  to  the  per- 
sons charged,  was  not  disputed.  But  there  the  order  was 
for  building  "  a  new  wall  of  larger  size  and  dimensions, 
and  upon  a  different  principle."  The  thing  to  be  done, 
therefore,  was  not  that  which  the  individuals  were 
bound  by  prescription  to  do.  In  Bex  v.  TJie  Commis- 
sioners of  Sewers  for  the  Western  Division  of  Somerset  (h) 
it  was  argued  and  admitted  that,  if  sea-walls  be  de- 
stroyed by  an  extr^aordinary  tide,  or  by  tempest,  with- 
out any  default  in  the  party  bound  to  repair^them,  the 
expense  of  repair  must  fall  upon  the  level.  But  the 
point  decided  was  that,  in  such  a  case,  a  rate  necessarily 
imposed  upon  the  level  to  prevent  the  overflow  of  the 
sea  was  not  bad.  And  there  it  had  become  "  absolutely 
necessary  to  raise  new  works  of  a  different  and  more  ex- 
pensive construction."    {Patteson  J.  According  to  your 

(a)  9  East,  109.  {h)  8  T,  E,  312. 

Vol,  X.  E  e  view, 
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1839.  view,  there  could  be  no  case  in  which  there  was  not  default 
in  the  party  liable,  if  the  wall  were  prostrate.]   If  it  was 

The  Queen  .  . 

against  destroyed  by  an  extraordinary  tempest,  he  would,  never- 
theless, be  bound  to  repair;  but,  on  a  presentment  against 
him,  he  might  shew,  upon  the  plea  of  not  guilty,  that 
before  the  accident  he  had  kept  up  a  wall  of  the  proper 
dimensions,  and  that  he  had  taken  steps  for  repairing  it 
as  soon  as  possible  afterwards.  There  is  no  authority 
shewing  that,  where  a  party  is  liable  without  qualifica- 
tion to  repair  ratione  tenurse,  he  can  be  excused  on  the 
ground  here  suggested.  [Lord  Denman  C.  J.  men- 
tioned Piex  V.  The  Commissioners  of  Sewers  for  Essex  (a).] 
Secondly,  the  orders  of  the  Court  of  Sewers  calling 
on  the  lords  of  Porto7i,  the  defendants'  predecessors,  to 
repair  (and  no  orders  on  any  one  else  were  tendered  in 
evidence)  ought  not  to  have  been  rejected.  It  was  urged 
that  they  were  not  admissible,  because  nothing  appeared 
to  have  been  done  upon  them ;  but,  if  they  were  obeyed, 
no  evidence  of  that  fact  would  appear,  though,  if  they 
had  been  disobeyed,  there  might  have  been  evidence  of 
that.  The  order  itself  is  a  thing  done  by  a  court  of  com- 
petent authority ;  and  the  presumption  is  that  it  was 
obeyed.    Thirdly,  the  presentments  ought  to  have  been 

'  received,  notwithstanding  the  objections,  which  were, 

that  they  appeared  to  be  copies ;  that  nothing  appeared 
to  have  been  done  upon  them ;  and  that  they  were 
made  by  a  standing  jury,  as  to  which  Rex  v.  The  Com- 
missioners of  Sewers  for  Somerset  {b)  was  cited.  (The  ar- 
gument on  this  head  of  objection  is  not  followed  up,  no 
decision  having  been  given  upon  the  points.  Maule 
cited  Ex  parte  Taylor  (c),). 

Cur  adx),  vuU, 

(a)  IB.  8^  C.  4:11.  (b)  7  East,  71. 

(c)  S  F.     J.  91. 

A  rule 
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A  rule  nisi  was  granted  (April  25th),  against  which  1839. 

The  Queen 

Ludlo'w  Serjt.  and  R.  V,  Richards  shewed  cause  in  against 

Leigh. 

last  Easter  term  {a).  As  to  the  liability  to  repair,  it  is 
contended,  on  the  other  side,  that,  where  a  sea-wall  is 
overthrown  by  extraordinary  tempest,  the  commis- 
sioners of  sewers  may  tax  the  level  for  the  purpose  of 
more  expeditious  repair,  but  the  individual  bound 
ratione  tenurse  will  be  ultimately  liable.  That,  how- 
ever, is  not  so  where  the  individual  has  been  in  no 
default.  All  the  cases  are  explained  by  the  words  of  the 
commission  of  sewers,  stat.  23  H.  8.  c,  5.  sects.  2.,  &c., 
which,  after  reciting  the  mischiefs  happening  by  the  de- 
struction of  sea-walls,  directs  the  commissioners  to  sur- 
vey, &c.,  and  as  well  to  ordain  and  do  according  to  the 
statutes,  as  also  to  inquire  "  through  whose  default  the 
said  hurts  and  damages  have  happened."  The  question 
here  was,  whether  the  wall,  just  before  the  storm,  was 
in  such  a  state  as  placed  the  defendants  out  of  default ; 
and  the  learned  Judge  left  it  properly  to  the  jury  to 
say  whether  the  wall  was  in  sufficient  repair  on  the 
11th  of  October  to  resist  ordinary  weather  and  tides,  and 
whether  the  damage  happened  by  any  default  on  his  part. 
Callis,  pp.  146,  147.,  the  Anonymous  Case  \\\  Moore  {b\ 
and  Griffins  Case{c),  referred  to  in  the  note  (ed.  1685)  to 
Callis,  p.  146.,  are  strong  authorities  to  shew  that,  if  the 
damage  happens  by  violent  tempest,  without  default  in 
the  party  bound  by  prescription,  he  is  excused.  The 
language  of  Walmesley  J,  .in  Keighlei/s  Case  id)  also  sup- 
ports the  proposition  that,  where  there  is  no  default  in 

(a)  April  QOth.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 

(6)  Moore,  62.,  pi.  173. 

(c)  Dalison,  70.    S.  C.  Moore,  69.  pi.  187.,  as  Griffith's  Case, 
{d)  \Q  Itep,l2>9a. 

E  e  2  the 
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1839.      the  individual,  the  public,  and  not  he,  is  liable.    In  Bex 

V.  The  Commissioners  of  Sewers  for  tlie  Western  Division 

The  Queen  ^     ^  ^ 

against       of  Somerset  [a)  that  doctrine  was  enforced  in  the  argu- 

Leigh. 

ment  against  the  rule,  and  adopted  by  Lord  Kenyo7i,  . 
In  Bex  V.  The  Commissioners  of  Sewers  for  Essex  {b) 
Abbott  C.  J.  says,  "  Even  where  an  individual  is  bound 
by  prescription  or  otherwise  to  repair,  still  if  there  be 
no  default  on  his  part,  and  damage  is  sustained  by  an 
extraordinary  flood  or  tempest,  the  whole  level  must 
bear  the  loss  and  be  contributory  to  the  repairs."  It 
is  represented  on  the  other  side  that,  although  the  com- 
missioners are  bound,  in  such  a  case,  to  provide  for 
the  repair  in  the  first  instance,  the  individual  is  ulti- 
mately liable ;  but  this  is  not  borne  out  by  the  cases,  or 
by  the  language  of  Callis  in  the  passages  v/hich  have 
been  referred  to.  In  Bex  v.  Baker  (c),  on  the  Oxford 
circuit,  where  an  individual  was  charged  with  repairs, 
the  whole  question  turned  on  the  condition  of  the  wall  at 
the  time  when  the  damage  by  tempest  happened.  The  - 
direction  to  the  jury,  therefore,  in  the  present  case  was 
right.  The  former  orders  of  the  commissioners  of 
sewers  were  properly  rejected,  for  the  reasons  which 
prevailed  at  the  trial.  But,  further,  the  proceeding 
here  is  criminal,  and  therefore  the  Court  will  not  order 
a  new  trial.  This  point  was  much  discussed,  and  the 
Court  would  not  decide  on  granting  a  new  trial,  in  Bex 
V.  Sutton  {(J).  [Lord  Denman  C.  J.  We  can  hardly 
consider  this  as  a  criminal  proceeding.]  The  defendant 
may  suffer  fine  and  imprisonment,  [hoi d  Denman  C.  3. 
In  a  civil  case  he  may  be  taken  in  execution.] 

(a)  8  T.  R.  312.  ^  (6)  1  i?.  §•  C.  477. 

(c)  Not  repoTted.     See  the  case  at  Gloucester^  referred  to  by  Best 
C.  J.  in  Henly  v.  The  Mayor  of  Lyme,  5  JSing.  113. 
{(1)  5  B.     Ad.  52. 

Talfotird 
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Tal/oiird  Serjt.  and  Whateley^  contra.  The  direction  1839. 
of  the  learned  Judse  led  the  iury  to  conclude  that  an  ' 

.  .  The  Queen 

individual  could  be  liable  to  repair  only  in  the  case  against 

Leigh. 

of  an  ordinary  tempest.  If  there  could  be  a  larger 
liability,  the  Judge  should  have  brought  it  within  the 
jury's  consideration.  A  larger  may  exist  in  point  of 
law.  The  commissioners  of  sewers  are  to  enquire  by 
whose  default  damages  happen;  but  the  question  is,  also, 
by  "6:11^1  default  ?  Here  some  evidence  of  the  more  ex- 
tensive obligation  appeared ;  namely,  the  repairs  done 
in  1813  and  1815.  \_Colericlge  J.  The  wall  may  not 
have  been  in  perfect  repair  before  those  periods  {a),'] 
It  had  not  been  presented  as  out  of  repair ;  the 
evidence  shewed  that  it  was  not  so  in  1815,  before  the 
accident;  and  the  repair  then  performed  cost  a  sum 
which  no  person  v/ould  lay  out  unless  convinced  that  he 
was  liable.  Keighleifs  Case  [b)  does  not  shew  that  the 
liability  now  contended  for  may  not  exist.  The  form  in 
which  that  case  came  under  discussion  is  not  stated : 
but  it  was  before  the  Court  of  Common  Pleas,  and 
therefore  the  proceeding  could  not  have  been  a  manda- 
mus or  a  presentment.  Probably  the  question  arose 
upon  a  rate.  All  that  the  case  decides  is  that,  on  a 
sudden  emergency,  the  commissioners  may  take  measures 
for  the  present  repair ;  not  that  the  proprietor  is  not 
liable  ultimately.  And  this  is  consistent  with  the  illus- 
trations there  given  by  Lord  Coke,  who  says  [c)  that  "  in 
the  case  at  bar,  the  law  is  grounded  upon  great  reason : 
for  although  by  the  law  one  be  bound  to  keep  and  repair 
it "  (the  wall),  "  yet  zmpotentia  exciisat  legem.,  and  that 
which  comes  by  the  act  of  God,  and  is  so  inevitable, 

(a)  See  AnonymouSy  Moore,  62.  pi.  173.       (6)  IQ  Eep,  139  c. 
(c)  10  Bcp.  139  .  / 

E  e  3  that 
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1839.  that  by  no  providence  or  industry  of  him  that  is  bound. 
The  Queen  prevented,  shall  not  charge  him  :  and  therefore 

against       jf  tenant  for  life  or  years  does  not  repair  a  sea-wall,  so 

Leigh. 

that  by  his  fault  the  land  is  drowned,  and  becomes 
unprofitable,  it  is  waste ;  but  if  the  land  is  drowned  by 
the  extraordinary  rage  and  violence  of  the  sea  without 
his  fault,  it  is  no  waste ;  no  more  than  if  a  house  is  burnt 
by  lightning,  or  overthrown  by  the  rage  of  the  wind  or 
tempest,  without  fault  in  the  lessee,  it  is  no  waste."  Yet 
in  such  cases  the  tenant  would  not  the  less  be  liable  to 
repair  within  a  reasonable  time  afterwards.  In  Com, 
Dig*  Wast,  (E  5.),  it  is  said  that  the  action  of  waste 
"  does  not  lie,  if  the  waste  was  by  tempest,  lightning, 
&c.  if  it  be  repaired  in  convenient  time ; "  and  Keigh^ 
lei/s  Case  [a)  is  referred  to.  The  dictum  accords  also 
with  that  in  Rooke's  Case  {b).  {JLittledale  J.  Comy7is 
also  refers  to  Co.  Litt.  53.  a.  In  the  following  page 
(53.  b.)  Lord  Coke  says,  It  is  waste  to  suffer  a  wall  of 
the  sea  to  be  in  decay,  so  as  by  the  flowing  and  reflow- 
ing  of  the  sea,  the  meadow  or  marsh  is  surrounded, 
whereby  the  same  becomes  unprofitable ;  but  if  it  be 
surrounded  suddenly  by  the  rage  or  violence  of  the  sea, 
occasioned  by  wind,  tempest,  or  the  like,  without  any 
default  in  the  tenant,  this  is  no  waste  punishable." 
There,  the  qualification  is  not  added.]  The  tenant  is 
exempted  from  any  present  penalty  to  which  he  might 
be  liable,  but  is  not  excused  from  repairing  in  proper 
time.  Any  language  in  Rex  v.  The  Commissioners  of 
Sewers  for  the  V/estern  Division  of  Somerset  (c),  which 
may  seem  to  support  the  argument  for  the  defendants, 
was  extra-judicial.    The  question  there  turned  upon 

(a)  IQ  Rep.  IS9  a.  (b)  5  Rep.  100  a. 

(c)  8  T.  R.  312. 

the 
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the  liability  of  the  level  to  taxation  in  the  first  instance.  1839. 
Neither  in  that  case  nor  in  Rex  v.  The  Commissioners  of    ^  ~ 

The  QuEEU 

Sewers  for  Essex  [a)  was  it  considered  whether  in  parti-  against 
cular  cases  an  individual  may  not  be  obliged  to  repair, 
although  the  mischief  be  done  by  sudden  inundation  and 
tempest.  In  the  case  of  liability  ratione  tenurae  to  repair 
bridges,  a  violent  influx  of  water  does  not  excuse  the 
landowner.  In  many  places,  and  particularly  that  now  in 
question,  it  might  be  very  difficult  to  decide,  on  evidence, 
what  could  be  considered  the  ordinary  and  what  the 
extraordinary  operation  of  the  elements. 

As  to  the  rejection  of  evidence :  the  presentments 
were  admissible  on  the  principle,  laid  down  in  1  Stark,  on 
Ev,  260.  (ed.  2.),  under  the  head  Inquisitions,"  that  the 
subject  matter  is  of  public  concern,  and  no  one  can  pro- 
perly be  considered  a  stranger  to  it.  The  orders  were 
admissible  on  similar  grounds.  They  were  not  shewn 
to  have  been  acted  upon;  but  they  were  themselves 
an  act  done:  and  they  were  in  the  nature  of  evidence  ^ 
of  reputation,  and  therefore  admissible,  like  the  verdict 
(on  which  no  subsequent  proceeding  had  been  grounded) 
in  Brisco  v.  Lomax  (6).  At  any  rate,  they  were  evidence 
against  the  lords  of  Porto7i. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  in  this  term.  May  27th,  delivered 
the  judgment  of  the  Court. 

In  this  case  the  defendants  were  charged,  by  reason  of 
their  tenure,  with  the  repair  of  a  sea-bank.  The  defence 
was,  that  the  wall  was  in  a  state  of  repair  sufficient  to 
resist  the  ordinary  action  of  tides  and  weather,  and  that 
the  damage  was  done  by  an  excessive  and  outrageous 

(a)  1  5.  §•  C.  477.  (6)  S  A  Sf  E.  198. 

E  e  4  tempest, 
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1839.       tempest,  and  not  by  any  of  those  accidents  of  ordinary 
occurrence  to  which  such  a  liability  must  be  restricted. 

The  QuEEK 

against       The  learned  Baron  who  presided  left  this  question  to 

Leigh. 

the  jury,  who  thereupon  acquitted  the  defendant.  A 
rule  for  staying  the  judgment  and  proceedings,  till  a 
second  trial  could  be  had,  was  obtained,  on  account  of 
this  direction,  as  well  as  for  the  rejection  of  evidence 
tending  to  shew  that  the  defendants  and  their  predeces- 
sors who  held  the  same  lands  had  in  fact  repaired 
against  the  effects  of  the  more  violent  tempests. 

After  argument,  and  consulting  the  authorities,  we 
are  clearly  of  opinion  that  a  liability  of  a  more  extended 
nature  may  well  exist  by  law.  Many  prescriptive 
liabilities  to  repair  must  have  existed  before  the  date  of 
the  earliest  statute  for  the  issuing  of  commissions  of 
sewers  :  many  such  may  now  exist  where  no  commis- 
sion has  issued  :  in  such  cases  there  is  no  legal  reason 
to  limit  the  liability  by  any  thing  but  the  ability  of  the 
party  liable,  or  the  value  of  the  lands  granted,  as  the 
case  may  be.  And  it  is  clear  that  a  commission  of 
sevv^ers  can  have  no  effect  upon  these  liabilities,  other 
than  to  provide  intermediately  for  the  safety  of  the 
level,  before  the  individual  chargeable  shall  have  been 
compelled,  or  be  able  to  restore  the  defences.  Callis 
(pp.  144-,  145.)  is  express  that  the  commissioners  are 
bound  by  precedent  prescriptions,  customs,  and  tenures, 
and  we  think  that,  rightly  understood,  there  is  nothing 
either  in  BooJce's  {a)  or  Keigfilei/s  {b)  cases  that  at  all 
conflicts  with  the  law  as  we  have  stated  it. 

We  do  not  take  upon  us  to  say  what  was  the  extent 
of  the  defendants'  liability  in  the  present  case;  but 


(a)  5  Hep,  9.9  h. 


(b)  10  Rep.  139  a. 

there 
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there  was  evidence  to  shew  that  it  went  beyond  that  to  1839. 
which  the  direction  of  the  learned  Judge  might  lead 

^  ^  The  Queen 

the  jury  to  suppose  it  limited  by  law;  and  the  jury  against 

Leigh. 

therefore  ought  to  have  decided  upon  it  as  a  matter  of 
fact,  upon  all  the  evidence. 

The  evidence  here  rejected  was  two-fold.  First :  Or- 
ders of  the  court  of  sewers  made  a  hundred  years  ago, 
which  were  deemed  inapplicable,  because  they  were  not 
proved  to  have  been  carried  into  effect.  Secondly :  Pre- 
sentments by  the  jury,  to  which  the  same  objection  was 
made.  We  are  very  clearly  of  opinion  that  such  orders 
were  good  evidence,  as  adjudications  by  a  court  of 
competent  jurisdiction  over  the  subject-matter,  unless 
they  were  affected  by  proof  of  fraud  or  collusion ;  and 
that  at  so  great  a  distance  of  time  their  execution 
might  well  be  presumed.  On  the  admissibility  of  the 
presentments  we  prefer  giving  no  opinion,  as  the  facts 
are  not  quite  clearly  before  us.  Perhaps  it  may  not 
be  thought  prudent  to  tender  them  on  the  next  trial. 

Rule  absolute. 
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Thursday,  EaRLE  agaiHSt  BrOWNE.  ' 

May  30th. 

In  1835  ^.  13th  February  1835,  the  .defendant,  with  two 

granted  a  life 

annuity  of  180^.  sureties,  in  consideration  of  the  sum  of  1200/., 

to  E.,  secured  •  i     ,         i  •     -rY-  i       n      i  i  . 

by  a  warrant  of  Covenanted  With  the  plamtin,  by  deed,  to  pay  him  an 

whkh^'dg-  annuity  of  180/.  during  defendant's  life,  secured  by  an 

tSrcd  up,^  by'an  assignment  of  a  pension  of  500/.  per  annum  awarded  to 

assignment  of  Y\\m  by  the  Lords  of  the  Treasury  by  way  of  compensa- 

a  pension,  and  -  J     J        j  ir 

by  a  power  of  ^Jq^  for  the  loss  of  an  office  in  the  customs  ;  and  at  the 

attorney  to 

receive  it  in  same  time  executed  separate  warrants  of  attorney  by  way 

payment  of  the 

annuity.   A  of  Collateral  security,  and  also  a  power  of  attorney,  en- 

this  grant  was  abling  the  plaintiff  to  receive  the  whole  of  his  pension  in 

In^iBSY^the  payment  of  the  annuity.    A  memorial  of  the  annuity  so 

request  of^B^  granted  on  the  above  terms  was  duly  enrolled.   In  ISSYj 

executed  an  in-  (defendant  applied  to  plaintiff  to  reduce  the  amount  of  the 

denture,  where-  ^ 

by  E.  cove-  annuity,  which  the  latter  consented  to  do,  rather  than 

nanted  to 

accept  an  an-  allow  it  to  be  redeemed.    A  further  deed  was  there- 

nuity  of  150^. 

in  lieu  and  sa-  upon,  on  6th  Maij  1837,  executed  by  and  between  the 

tisfaction  of  the  .  i        i       i        i  •  i     •  i  i 

former  one  of  above  parties,  whereby  the  piaintiii  covenanted  with  the 

coven'anted^ot  defendant  and  the  two  other  grantors  of  the  said  annuity 
to  redeem  it  for       ^  annuity  of  150/.  in  lieu  of  180/. ;  and  the 

a  certain  pe-  tr  J  ' 

riod;  andit  defendant  and  his  two  co-^rantors,  in  consideration  of 

was  declared  ^ 

that  the  an-  xhe.  Said  Covenant  by  the  plaintiff,  cov<enanted  not  to 

nuity  deed  of  ^  ^ 

1835  and  all  redeem  the  annuity  before  the  10th  April  1842.   It  was 

collateral  se- 
curities should  further  declared,  by  the  last-mentioned  deed,  that  the 

the^payment  of  deed  of  Fehruary  1835,  and  the  collateral  securities 

Innultyr"^  for  the  annuity  of  180/.,  should  be  securities  for  the 

Held,  that 
the  latter  an- 
nuity was  void,  under  stat.  53  G.  3.  c.  141.  s.  2.,  for  want  of  enrolment;  and  the  Court, 
upon  motion,  set  aside,  not  only  the  annuity  deed  of  1837,  but  also  that  of  1835,  together 
with  the  warrant  of  attorney  and  judgment  thereon,  and  the  power  of  attorney  to  receive 
the  pension. 

Held,  also,  that  the  Court  had  no  power  to  impose  terms  on  B. 

payment 
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payment  of  the  annuity  of  150/.,  in  the  same  manner  as  1839. 
if  the  last-mentioned  annuity  had  been  granted  by  the 

^  _         ^  EARtE 

deed  of  1835  instead  of  the  annuity  of  180/.     No  against 

Browne. 

memorial  of  the  deed  of  6th  May  1837  was  ever  en- 
rolled. 

In  Trinity  term,  1838,  Sir  W.  W.  Follett,  on  the  part 
of  the  defendant  (who  had  become  insolvent)  and  his 
assignees,  upon  the  above  statement  of  facts  appearing 
upon  affidavit,  obtained  a  rule  nisi  to  set  aside  the 
annuity  deeds,  the  warrant  of  attorney  and  a  judgjnent 
thereon,  the  power  of  attorney,  and  all  other  deeds  and 
documents  given  to  secure  the  annuities  granted  as 
above,  on  six  different  grounds ;  one  of  which  was,  that 
the  deed  of  6th  May  1837  was  never  enrolled  according 
to  Stat.  53  G,  3.  c.  I4f}.  s.  2.  As  the  judgment  of  the 
Court  was  founded  upon  this  objection  only,  the  rest 
are  here  omitted. 

In  opposition  to  the  above  rule,  affidavits  were  filed 
stating,  among  other  things,  that  the  reduction  of  the 
annuity  was  made  at  the  urgent  request  of  the  defend- 
ant Bromie,  in  order  to  enable  him  to  obtain  a  further 
advance  of  money  on  the  same  security;  that  he  had 
become  insolvent ;  that  his  assignees  had  applied  with- 
out success  to  the  Commissioners  of  Customs  to  pay 
his  pension  to  them,  and  not  to  the  plaintiff;  that 
the  Court  for  the  Relief  of  Insolvent  Debtors  had 
refused  to  send  a  recommendation  to  the  Commis- 
sioners to  pay  the  pension,  or  any  part  thereof,  for  the 
general  benefit  of  the  creditors,  because  it  had  been 
duly  assigned  before  the  petition  of  the  insolvent ;  and 
that  the  application  to  set  aside  the  annuity  was  made 
solely  at  the  instigation  of  the  assignees.    It  further 

appeared 
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appeared  that  the  deed  of  May  1837  was,  in  form,  a 
covenant  by  the  plaintiff  with  the  defendant  and  each 
of  the  two  other  grantors  of  the  original  annuity,  "  to 
accept  and  take  an  annuity  or  yearly  sum  of  150/.,  to  be 
paid  at  the  same  times  and  in  the  same  manner  as,  by 
the  within  written  indenture,  is  provided  for  the  pay- 
ment of  the  within  mentioned  annuity  or  yearly  sum  of 
180/.,  in  lieu  and  full  satisfaction  of  the  annuity  or 
yearly  sum  of  180/.,  covenanted  to  be  paid  and  secured 
by  the  within  written  indenture." 

Eyie  SLud' Miller  now  shewed  cause.  The  deed  of 
1837  was  not  a  grant  of  a  fresh  annuity,  but  only  a 
covenant,  on  the  one  part,  not  to  redeem  for  a  certain 
period;  on  the  other,  to  take  a  less  sum  than  the  de- 
fendant was  originally  bound  to  pay.  It  was  a  release 
of  30/.  out  of  every  annual  payment  of  180/.  The  ob- 
ject of  the  statute  was  the  protection  of  the  grantor ; 
and  this  has  been  satisfied  by  the  enrolment  of  the 
original  grant.  The  second  transaction  was  a  mere 
indenture  of  mutual  covenants,  entered  into  at  the  re- 
quest and  for  the  benefit  of  the  defendant.  In  Astofi 
V.  Gwinnell  {a)  there  was  an  additional  charge,  not 
mentioned  in  the  memorial ;  yet  the  grant  was  upheld. 
At  all  events,  the  Court  will  not,  upon  this  ground  of 
objection,  set  aside  more  than  the  last  instrument ;  for 
the  omission  to  enrol  a  memorial  of  an  alteration  in  the 
terms  of  a  previous  valid  annuity  cannot  vitiate  such 
annuity,  nor  entitle  the  Court  to  set  aside  all  the  pre- 
vious securities. 

{a)  3  Y.  ^  J.  136. 

Kelly, 


18S9. 


Earle 
against 
Beowjste. 
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Kelli/i  contra.  The  instrument  executed  in  1837  was 
an  essential  alteration  of  the  former  terms,  not  only  in 
favour  of  the  defendant,  but  also  of  the  plaintiff.  The 
annuity  was  then  made  irredeemable  for  a  certain  time ; 
and  this  was  one  of  the  considerations  for  the  reduction 
in  the  annual  sum.  The  old  security  is  superseded  by 
the  new  one,  and  is  kept  on  foot  only  as  a  security  for 
the  latter.  The  memorial  now  contains  neither  a  true 
statement  of  the  consideration,  nor  of  the  annual  sum. 
The  giving  up  the  former  annuity  upon  new  terms  con- 
stitutes the  consideration  for  which  the  reduced  annuity 
was  granted.  To  enforce  the  second  transaction,  under 
such  circumstances,  would  defeat  the  intention  of  the 
legislature.  Then,  as  the  old  securities  and  judgment 
thereupon  are  expressly  made  securities  for  the  second 
annuity,  it  follows,  of  course,  that  the  Court  will  set 
aside  all,  and  not  merely  the  unenrolled  instrument. 
l^Patteson  J.  Hammond  v.  Foster  (a)  nearly  resembles 
your  case.]  There,  the  original  deeds  were  set  aside, 
because  there  was  an  attempt  to  make  them  securities 
for  a  second  invalid  transaction. 

Lord  Denman  C.  J.  I  have  no  doubt  on  the  case* 
We  shall  repeal  the  statute,  if  we  decide  that  this  second 
annuity  need  not  be  registered  ;  for  there  will  be  a  total 
absence  of  that  security  which  the  legislature  has  re- 
quired. We  are  bound  to  set  aside  the  second  bargain, 
because  that  is  now  the  real  one  between  the  parties  ; 
and,  as  the  former  securities,  and  the  judgment  thereon, 
have  become  securities  for  the  latter  bargain,  these  also 
must  be  set  aside. 

(a)  5  T.  R.  635> 

LiTTLEDALE 


1839. 


Earle 

against 

BilOWNE. 
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1839.  LiTTLEDALE  J.    The  alteration  of  an  annuity  re- 

quires enrolment  just  as  much  as  the  original  grant. 


Earle 
against 
Browne. 


Patteson  and  Williams  Js.  concurred. 

Erie,  Will  the  Court  impose  terms  on  the  de- 
fendant? 

Per  Curiam,    We  have  no  power  to  do  so  (a). 

Rule  absolute  to  set  aside  and  vacate  the  annuity 
deeds  of  13th  February  1835,  and  6th  Mai/ 
1837,  together  with  the  warrant  of  attorney 
and  judgment  thereon,  and  the  power  of 
attorney  given  by  defendant  to  plaintiff  to 
receive  the  pension  or  compensation  allow- 
ance of  defendant  of  500/.  per  annum.  Rule 
discharged  as  to  so  much  as  relates  to  all 
other  deeds  and  documents  given  to  secure 
the  annuities  by  the  first-mentioned  deeds 
granted  (b), 

(a)  See  Ex  parte  Lewis,  9,  A.  ^  E.  135. 

(6)  As  to  the  power  of  setting  aside  annuity  deeds  in  a  summary  way 
for  defects  other  than  those  mentioned  in  sect.  6  of  53  (5.  3.  c.  141.,  see 
the  cases  on  the  old  stat.  17  G.  3.  c.  26.  Symonds  v.  Cobourne^  1  B.  ^ 
P.  482.    Siorton  v.  Tomlins,  2  Bing.  475. 
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The  Queen  against  The  Inhabitants  of  ^"^^f'f 
Stafford. 

The  Queen  against  The  Inhabitants  of 

COSTOCK. 

THE  two  following  cases  in  the  Crown  paper  were  A  man  having, 
^  ^        ,  in  1836,  mar- 

argued  at  the  same  time  by  the  direction  of  the.  ned  a  widow 

^  with  children 

Court.  by  her  first 

husband,  ran 
away  and  left 

In  The  Quee?i  v.  The  Inhabitants  of  Stafford  an  order  for  'he^p;. 
the  removal  of  John.  William,  and  James  Blackbourne»  of  ■^'^^f' 

that  the  chil- 

the  ages  of  eight,  seven,  and  two,  respectively,  children  dren  above  the 

age  of  nurture 

of  John  Blackhourne^  deceased,  by  his  wife  An7ie  after-  might,  notwith- 
wards  Anne  Ford,  from  the  township  of  Malthy  in  the  4&?r.4^^ 
West  Riding  of  the  county  of  Yorh,  to  the  parish  of  removed  from  ^ 
Stafford  in  the  county  of  Stafford,  was  on  appeal  con-  lllfpi^e  tfVer 
firmed  as  to  the  two  elder  children,  and  quashed  as  to       husband's  ^ 

^  settlement, 

the  youngest,  subject  to  the  opinion  of  this  Court  on  the  though  they 

were  under  the 

following  case.  age  of  sixteen. 

Anne  Ford,  the  mother  of  the  three  children  named  child  within  the 

in  the  order,  is  now  the  wife  of  James  Ford,  to  whom  L^remove^d"'^^ 

she  was  married  in  October  1836.    Her  late  husband,  I'^Tttt'fact''' 

John  BlacJcbourne,  who  died  in  1834,  was  settled  in  appears  on  the 

face  of  the 

Stafford.    The  question  is,  whether  the  two  elder  chil-  order  and  in 

,  the  special 

dren  of  John  Blackbourne  (both  of  whom,  at  the  time  of  case,  yet  the 
making  the  order,  were  above  the  age  of  seven  years),  Queen's  Bench 
having  gained  no  settlement  in  their  own  right,  are  re-  it,^  unless ^the 
moveable  from  Maltbi^  to  Stafford,  their  late  father's  SuponTn 
settlement ;  James  Ford,  their  stepfather,  whose  settle-  groundf of 
ment  is  in  Malthy,  having  run  away  and  left  his  wife  appeal. 

and 
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1839.      and  her  aforesaid  children  chargeable  to  the  township 

The  Queen 

against 
The  Inhabit. 

ants  of         Pashley  and  J.  T.  Ingham^  in  support  of  the  order  of 

STAri'ORD.  . 

sessions.  Rex  \.  Walthamsto'm{a)  and  JRegina  y.  Wen- 
dron  {h)  are  in  point.  They  decide  that  the  settlement 
of  the  children  of  a  former  marriage  is  unaltered  by  the 
provisions  of  4  &  5  W,  4.  c,  76.  s.  57.  Then  the  chil- 
dren, being  above  the  age  of  nurture,  must  be  removed ; 
and  the  appellant  parish  may  enforce  the  law  against 
the  stepfather,  if  he  can  be  found,  and  charge  him 
with  their  support. 

Sir  Gregory  A,  Lemn  and  DiindaSi  contra.  The  ques- 
tion is,  whether  the  children  are  removeable  to  their 
place  of  settlement  until  the  age  of  sixteen.  The  act 
makes  them  "  part  of"  the  "^family"  of  the  second  hus- 
band. They  are,  therefore,  irremoveable  from  his  family. 
Sect.  71  shews  the  intention  of  the  legislature  :  it  enacts 
that  a  bastard  shall  follow  the  mother's  setdement  till 
the  age  of  sixteen,  and  shall  be  maintained  by  her,  "  as  a 
part  of  her  family."  This  shews  that  the  object  was  to 
keep  the  child  under  the  immediate  protection  of  the 
mother ;  and  there  seems  no  good  reason  why  a  legiti- 
mate child  should  be  in  a  worse  condition  in  this  respect 
than  a  bastard.  If  the  father  were  of  ability  to  main- 
tain the  children,  there  could  be  no  removal.  Suppose, 
then,  that  he  returns  to  Malthy,  and  is  able  to  support 
them,  are  they  to  be  removed  back  to  Malthy  ?  If  they 
are,  is  the  removal  to  be  at  the  expense  of  Stafford  ? 


(a)  6  Ad.  c5;  E.  201- 


{h)  7  Ad,  KSiQ. 


In 
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111  The  Qiieen  v.  The  Inhabitants  of  Costock  an  order 
for  removal  of  two  children  of  J,  Dexter^  deceased,  aged 
respectively  eight  and  six,  by  Susannah^  his  wife,  after- 
wards the  wife  of  W.  Marviler,  from  the  parish  of  Had- 
ford  in  the  county  of  Nottingham,  to  the  parish  of  Costock 
in  the  same  county,  was  on  appeal  confirmed,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  paupers  are  the  legitimate  children  of  J.  Dexter 
and  Susannah  his  wife.  In  September  1834  J,  Dexter 
died,  being,  at  the  time  of  his  death,  lawfully  settled 
in  the  appellant  parish  of  Costock,  In  August  1836 
Susannah^  his  widow,  was  married  to  William  Mar- 
viler,  who  is  lawfully  settled  in  the  respondent  parish 
of  Radford,  and,  at  the  time  of  making  the  order, 
her  two  children,  the  paupers,  were  residing  with 
her  in  the  workhouse  of  Radford  and  actually  charge- 
able to  that  parish.  The  grounds  of  appeal,  as 
stated  in  the  notice,  were  as  follows.  "  The  parish 
of  Costock  appeals  against  the  removal  of  Lucy  and 
Joseph  Dexter  from  the  parish  of  Radford,  because 
the  4  &  5  4.  c,  76.  s.  57.  enacts  that  every  man  who 
shall  marry  a  woman,  having  a  child  or  children,  shall 
be  liable  to  maintain  such  child  or  children  as  a  part  of 
his  family;  nor,  in  the  case  of  the  step-father  of  these 
children,  is  there  sufficient  evidence  that  he  is  unable  to 
maintain  them  without  the  assistance  of  his  parish,  until, 
and  only  so  long  as,  he  is  receiving  relief  in  the  work- 
house. The  parish  of  Costock  does  not  deny  the  settle- 
ment of  these  children,  but  only  their  liability  for  their 
support  so  long  as  they  are  under  the  age  of  sixteen, 
and  their  mother  shall  continue  the  wife  of  William 
Marviler"  No  evidence  was  offered  on  either  side  as 
to  the  circumstances  of  William  Marviler, 

Vol.  X.  F  f  '  N.  R.  Clarke 


1839. 


The  Queen 
againsi 

The  Inhabit- 
ants of 
Costock. 
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The  Queen 
against 

The  Inhabit- 
ants of 

COSTOCK. 


N,  R.  Clarke  and  Wildman,  in  support  of  the  order, 
relied  on  the  cases  cited  above  in  Regi?ia  v.  Stafford, 

WhiteJmrst  and  Willmore,  contra.  The  parish  of 
Radford  is  bound  to  support  the  children  as  part  of 
their  step-father's  family,  though  their  settlement  may  be 
in  Costock,  The  object  of  the  statute  is  to  extend  the 
period  of  nurture  to  sixteen  years,  and  to  prevent  the 
separation  of  mother  and  child  during  that  time.  {^Pat- 
teson  J.  The  words  of  sect.  57  are,  such  "  children 
shall,  for  the  purposes  of  this  act^  be  deemed  a  part  of 
such  husband's  family,"  not  for  the  purposes  of  nur- 
ture, or  any  other  purpose.]  One  purpose  is  that  of 
maintenance.  The  father  is  made  "chargeable"  for 
relief  given  to  such  children  :  now  "  chargeable  "  is  a 
technical  word,  implying  parochial  relief  given  to  the 
father,  which  must  necessarily  be  by  the  parish  in  which 
the  father  is  settled.  So  sect.  56  enacts  that  relief  to 
such  children  under  the  age  of  sixteen  shall  be  con- 
sidered as  relief  to  the  second  husband,  which  can  only 
be  given  regularly  by  the  parish  in  which  the  latter  is 
settled.  In  fact,  the  children  are  not  chargeable  at  all, 
but  the  father  in  respect  of  the  children.  The  removal 
of  the  children  will  occasion  difficulties  in  carrying 
into  effect  the  act:  thus  sect.  58  enables  the  commis- 
sioners to  declare  relief,  given  to  the  husband,  to  be 
given  by  way  of  loan :  and  sect.  59  provides  a  remedy 
for  repayment  of  the  loan  by  process,  at  the  suit  of  the 
relieving  parish,  against  the  master  or  employer  of  the 
pauper  for  the  purpose  of  attaching  any  wages  that  may 
be  due;  and,  upon  default  of  the  master,  payment 
is  to  be  enforced  in  "  the  like  manner  as  penalties  and 
forfeitures  are  recoverable  under  this  act;"  viz.  by  dis- 
tress 
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tress  and  sale,  under  sect.  99.   Now  the  penalties,  when  1839. 
so  levied,  are  to  be  paid,  "  to  or  for  the  use  of  the 

The  QuEEii 

parish  or  union  ^wliere  such  offence  shall  have  been  com<^  against 

,  ^'    ^    '  r    ^  PI  ThelnhabiU 

mitted^  to  be  applied  in  aid  of  the  poor  rate  of  such       ants  of 

parish  or  union."    So  that,  if  the  children  are  to  be 

relieved  by  a  distant  parish,  who  are  to  recover  the    The  Queek 

*'  ^  againsi 

amount  from  the  step-father's  master,  it  will  generally    The  Inhabit- 
ants of 

happen  that  the  wages  so  recovered  will  go  to  increase  Costock. 
the  funds  of  another  parish  than  the  one  which  is  to  be 
reimbursed.  Independently  of  this  objection,  it  ap- 
pears on  the  face  of  the  order  of  removal,  and  of  the 
special  case,  that  one  of  the  paupers  is  under  the  age  of 
nurture;  and,  though  no  objection  on  this  ground  was 
made  in  the  notice  of  the  appellants,  yet,  as  the  objec- 
tion appears  on  the  face  of  the  proceedings,  both  the 
court  of  quarter  sessions  and  this  Court  will  notice  it* 
\B,ex  v.  Bromyard  [a).  Rex  v.  Boultbee  {b)y  Rex  v. 
Witherrmick  [c\  were  cited,  contra.] 

Lord  Denman  C.  J.  The  decision  of  the  sessions  in 
both  cases  is  right.  The  children  are  still  to  be  main- 
tained by  the  parish  which  was  liable  to  support  them 
before  the  second  marriage  of  their  mother ;  and  they 
may  be  removed  accordingly.  With  respect  to  the 
additional  point  made  in  the  second  case,  no  advantage 
can  now  be  taken  of  any  objection  which  was  not  ad- 
verted to  in  the  notice  of  the  grounds  of  appeal. 

Littledale  J.  The  language  of  the  71st  section 
differs  from  that  of  the  57th,  which  must,  therefore,  be 
interpreted  by  itself.    In  the  71st  section  the  settlement 

(a)  8J5.  ^  C.  240.  (6)  4  J.  ^  498. 

(c)  6  A.  ^  E.  273. 

Ffg  of  . 
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The  QuEEK 
against 

The  Inhabit- 
ants of 
Stafford. 

The  Queen 
against 

The  Inhabit- 
ants of" 

CoSTOCK. 


of  the  child  is  provided  for  in  express  terms.  In  the 
57th  there  is  no  such  provision. 

Patteson  J.  Rex  v.  Walthamstow  {a)  and  Regina 
V.  Wendron  (b)  shew  that  the  settlement  of  the  children 
is  neither  altered  nor  suspended  for  all  purposes.  The 
question  is,  v^^hether  they  are  irremoveable  during  the 
life  of  the  step-father,  and  before  the  age  of  sixteen  ? 
It  is  clear  that  upon  his  death  they  are  removeable; 
yet  the  mother  will  then  have  acquired  the  settlement  of 
her  second  husband,  and  therefore  be  separated  from  her 
children.  So  that  the  argument  drawn  from  the  sup- 
posed intention  of  the  legislature  to  keep  them  under  the 
mother's  protection  fails.  As  to  any  difficulties  that  may 
arise  in  carrying  into  effect  the  59th  section,  from  the 
removal  of  the  children  into  a  different  parish,  we  can- 
not on  that  account  put  a  forced  construction  on  the 
words  of  the  previous  section,  which  are  satisfied  by 
holding  that  the  father  shall  be  liable  to  reimburse  the 
parish  in  which  the  children  are  settled,  and  from  which 
they  receive  relief. 


.Williams  J.  concurred. 


Order  of  Sessions  confirmed  in  both  cases. 

(a)  6  A.  ^  E.  301.  (b)  7  A  ^-  E.  819. 


I 
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The  Queen  ami?2St  James.  saturdat/, 

^  ^  June  1st. 

AT  the  quarter  sessions  of  the  county  of  Carmarthen,  The  notice  of 
.an  application 

an  order  was  made  on  Iheophilus  James  to  renn-  for  an  order  in 
burse,  and  to  pay  a  weekly  sum  to,  the  parish  officers  of  st?t.^4^'5"^^4! 
Corvwill  in  Elvet,  for  the  maintenance  of  a  bastard  gj'JIfed^by  the 
child,  subject  to  the  opinion  of  this  Court  on  the  fol-  churchwardens 

and  overseers 

lowing  case.  parish, 

is  sufficient, 

At  the  quarter  sessions  in  July  1838  an  application  though  the 

parish  is  part  of 

was  made  to  the  Court  by  the  overseers  of  the  parish  of  a  union  under 
CoTVwil  in  Elvet  in  that  county  for  an  order  in  bastardy  theV^oor  Law 
against  T,  James,  under  the  stat.  4  &  5  W.  4.  c,  76.,  for  ^^t,^and  none 
the  maintenance  of  a  male  bastard  child  born  of  S.  Jones,  f  ^^^^  guardians 

have  signed  it. 

and  chargeable  to  the  said  parish. 

The  applicants  having  gone  through  the  necessary 
proof,  and  satisfied  the  Court  by  corroborative  evidence 
as  to  the  liability  of  T.  James,  an  objection  was  raised 
on  his  behalf  to  the  sufficiency  of  the  notice  of  the  in- 
tended application,  which  was  in  the  following  form. 

To  T.  James  of  M.  in  the  county  of  Carmarthen :  — - 
Whereas  S,  J".,  late  of  &c.,  single  woman,  was  on  &c. 
delivered  of  a  male  bastard  child,  and  the  said  child,  by 
reason  of  its  said  mother  being  unable  to  provide  for  its 
maintenance,  on  &c.,  became  chargeable  to  the  parish  of 
Co7iml  in  Elvet,  and  from  thence  hitherto  has  been 
maintained  by  the  said  parish :  and  whereas  the  under- 
signed, being  the  churchwarden  and  the  overseers  of 
the  poor  of  the  said  parish,  have  made  diligent  inquiry 
as  to  the  father  of  the  said  child,  and  find  that  you  are 
the  father  of  the  same :  Therefore  take  notice  that,  at 

the 
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1839.  the  next  general  quarter  sessions  of  the  peace  to  be 
holden  &c.,  we,  as  such  churchwarden  and  overseers, 
intend  to  make  application  to  the  Court  for  an  order 
upon  you  to  reimburse  the  said  parish  for  the  mainte- 
nance of  the  said  child.    Given  under  our  hands,  &c., 

D.  t: 


^  Churchwarden, 


and  Overseers. 


It  was  admitted  that  the  parish  of  Cormil  in  Elvet 
was  one  of  several  parishes  united  by  the  commissioners 
under  stat.  4  &  5  4.  c.  76.  into  an  union  called  the 
Carmarthen  Union^  and  that  it  returned  one  guardian 
as  its  proportion  to  the  board  ;  that  the  notice  was 
only  signed  by  the  churchwarden  and  overseers  of  the 
parish,  and  that  it  was  not  signed  by  the  guardian  re- 
turned by  the  parish,  or  by  any  other  guardian  of  the 
union.  The  objection  taken  to  its  sufficiency  was  that, 
since  the  formation  of  unions  under  the  said  poor  law 
act,  the  churchwardens  and  overseers  of  any  parish, 
being  within  an  union  and  returning  a  guardian  to  the 
board,  were  not  the  proper  persons  to  sign  notices  of 
this  description.  It  was  contended  for  the  respondent 
that  the  notice  should  be  signed  by  the  guardians  of 
the  union  or  a  competent  part  thereof;  or  that,  at  all 
events,  it  should  have  been  signed  by  the  guardian 
returned  by  the  parish.  The  Court  overruled  the  ob- 
jection, but  suspended  the  order  until  the  opinion  of 
the  Court  could  be  obtained  thereupon. 

Chilton  and  Byles,  in  support  of  the  order,  were 
stopped  by  the  Court. 

E,  V,  Williams 


i 
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E.  V,  Williams  and  R.  C.  Nicholl,  contra.    Section  1839. 
72  enacts  that  the  "  overseers  or  wjuardians  of  such 

°      ^  ^  The  Queen 

parish,  or  the  guardians  of  any  union  in  which  such  against 

James. 

parish  may  be.  situate,  may,  if  tliey  think  proper, 
after  dihgent  inquiry  as  to  the  father  of  such  child, 
apply  to  the  next  general  quarter  sessions "  &c.  By 
sect.  73,  "  No  such  application  shall  be  heard  at  such 
sessions  unless  fourteen  days'  notice  shall  have  been 
given  under  the  hands  of  such  overseers  or  guardians, 
to  the  person  intended  to  be  charged  "  &c. ;  and,  by  the 
same  section,  full  costs  and  charges  shall  be  paid  "  by 
such  overseers  or  guardians,"  if  the  Court  does  not 
make  the  order  of  filiation.    The  reasonable  construc- 
tion of  the  act  is,  that,  where  there  are  guardians,  the 
guardians  shall  apply ;  where  there  are  none,  then  the 
overseers  shall  apply.    Any  other  construction  will  give 
occasion  to  difficulties,  and  defeat  the  object  of  the  act. 
Where  there  is  an  union,  "  the  ordering,  giving,  and 
directing  of  all  relief  to  the  poor  "  is  under  the  control  of 
the  guardians  alone ;  and  the  overseers  can  give  none, 
except  with  their  sanction,  or  in  cases  of  urgency;  sect.  54. 
Now  Regina  v.  The  Justices  of  Cambridgeshire  [a)  decides 
that  the  maintenance  of  bastards  is  "  a  matter  con- 
nected with  the  relief  of  the  poor."    It  is,  therefore,  a 
matter  in  which  the  legislature  has  thought  it  inexpe- 
dient to  trust  the  overseers,  where  there  are  guardians. 
If  either  may  apply,  then  both  may  do  so,  and  the 
sessions  may  be  at  a  loss  which  of  the  concurrent  appli- 
cations is  to  be  heard  first,  or  whether  both  are  to  be 
heard ;  and  the  party  may  be  harassed  by  double  pro- 
ceedings, of  which  he  may  have  to  pay  the  costs.  All 

(a)  7  ^.  #  E,  480.    See  the  judgment,  ibid.  490. 

these 
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1839.       these  questions  are  avoided,  and  the  act  receives  a  con- 
sistent  and  sensible  construction,  reddendo  singula  sin- 

The  Queen  _  /  " 

against       guHs.    Where  there  are  guardians  under  stat.  22  G.  3. 

James. 

c.  83.  {Gilberfs  act),  it  would  be  clearly  inconsistent 
with  its  provisions  to  permit  applications  to  be  made 
by  churchwardens  and  overseers. 

Lord  Denman  C.  J.  The  notice  is  agreeable  to 
the  provisions  of  the  act,  and  is  given  by  the  proper 
persons. 

LiTTLEDALE  J.  Either  the  overseers  or  guardians 
may  give  the  notice. 

Patteson  J.  The  parish,  and  not  the  union,  is  in- 
terested in  the  application.  There  is  no  common  fund 
applicable  by  the  union  to  any  purposes,  except  those 
which  affect  the  whole  union  ;  the  expense  of  main- 
tenance falls  exclusively  on  the  parish.  It  is,  therefore, 
not  unreasonable  that  the  parish  officers  should  have 
the  power  to  apply  for  an  order. 

Williams  J.  concurred. 

Order  confirmed  (a). 

(a)  See  2  &  3  Vict.  c.  85.,  and  Regina  v.  The  Justices  of  Wilts,  post. 
Sittings  in  Banc,  after  M.  T.  1840. 
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Doe  on  the  several  demises  of  Graves  and  Mondai/, 

June  Sd. 

DowNE  against  Wells  and  Trowbridge. 

EJECTMENT  for  lands  in  Wiltshire,    The  several  A  tenant  for  a 
definite  term  of 

demises  v/ere  alleged  in  the  declaration  to  have  years  does  not 

forfeit  his  term 

been  made  on  17th  October  1836,  habendum  for  seven  by  orally  re- 
years,  from  15th  October  1836.    After  pleas  pleaded,  demand^o^f°the 
TVells  compromised  with  the  lessors  of  the  plaintiff,  but      landbidf  to 
Trowbridire  continued  to  defend.    On  the  trial  before  P^y  the  rent, 

*  and  claiming 

Patteson  J.,  at  the  Wiltshire  Summer  assizes,  1837,  it  the  fee  as  his 

own. 

was  proved,  on  the  part  of  the  plaintiff,  that  Graves^  the 
lessor  of  the  plaintiff,  was  entitled  to  the  reversion  upon 
a  lease  under  which  Trowbridge  held,  which  lease  was 
for  ninety-nine  years,  to  end  in  1888,  determinable  on 
certain  lives  not  yet  expired,  at  a  rent.  It  was  further 
proved  that,  on  17th  October  J  836,  Graves^s  agent,  in  a 
conversation  with  Trowbridge^  who  was  then  in  pos- 
session, demanded  the  rent  of  him,  but  Trowbridge  then 
refused  to  pay  it,  and  asserted  that  the  fee  was  in  himself. 
The  counsel  for  the  plaintiff  contended  that  this  was  a 
disclaimer,  working  a  forfeiture  of  Trowbridge's  term ; 
the  defendant's  counsel  disputed  this,  and  contended 
further  that,  even  supposing  this  to  be  a  forfeiture,  the 
demise  was  laid  too  early,  being  on  the  very  day  of 
the  supposed  forfeiture.  The  learned  Judge  directed 
the  jury  to  find  for  the  plaintiff,  if  they  were  of  opinion 
that  the  words  used  by  Trowbridge  were  not  mere  idle 
language,  but  a  serious  claim  of  the  fee.  The  jury 
having  found  for  the  plaintiff,  the  learned  Judge  re- 
served leave  to  the  defendant's  counsel  to  move  to  enter 
Vol.  X.  G  g  a  verdict 
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1839.  a  verdict  for  the  defendant.  In  Michaelmas  term,  1837> 
'    7"      Crowder  obtained  a  rule  accordinglv. 

Doe  dem.  ° 

Graves 
against 

Wells.  Erie  and  Barstow  now  shewed  cause.  As  to  the  day 
of  the  demise.  Roe  dem,  WrangJiam  v.  Hersey  {a)  shews 
that  it  may  be  the  day  on  which  the  title  of  the  lessor  of 
the  plaintiff  accrues.  There  the  title,  it  is  true,  accrued 
by  death  of  the  ancestor,  not,  as  here,  by  disclaimer; 
but  that  can  make  no  difference.  Doe  dem,  Lewis  v. 
Cawdor  (b)  was  ^a  case  of  disclaimer ;  but  in  that  case 
there  was  nothing  to  carry  back  the  disclaimer  even  to 
the  day  of  the  demise.  Secondly,  the  disclaimer  here 
worked  a  forfeiture.  That  takes  place  wherever  the 
tenant  does  any  act  inconsistent  with  the  relation  of 
landlord  and  tenant,  especially  if  derogatory  to  the 
landlord's  title.  In  Doe  dem.  Ellerhroch  v.  Flynn  (c) 
the  tenant  gave  up  possession  to  a  hostile  claimant,  in 
fraud  of  the  landlord,  for  the  purpose  of  enabling  the 
claimant  to  set  up  the  adverse  title  against  the  landlord : 
and  this  was  held  to  be  a  forfeiture  of  the  tenant's 
term.  So  a  disclaimer  dispenses  with  a  notice  to  quit, 
even  where  it  is  doubtful  whether  there  be  a  term  to 
which  the  disclaimer  will  apply ;  here  the  term  is  clearly 
shewn  to  have  existed  at  the  time  of  the  disclaimer. 
[Littledale  J.  There  are  several  cases  in  Com.  Dig,, 
Forfeiture  (d),  of  forfeiture  by  acknowledging  a  hostile 
title  on  record.]  In  Hovenden  v.  Lord  Annesley  (e)  Lord 
Hedesdale  assumed  that  the  assenting  by  a  tenant  to  the 

(a)  3  Wils.,  274. 

(&)  1  Cr.  M.  4-  R.  398.    S.  C.  4  Tyrwh.  832.    See  Doe  dem.  Mee  v. 
Litherland,  4:  A.  ^  E.  784. 

(c)  1  Cr.  M.  4;  R.  137.    S.  C.  4  Ti/rwii.  619. 

(d)  See  (A  5.). 

(e)  2  Sc\  §•  Lef.  607.    See  p.  625. 

claim 
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claim  of  a  stranger  was  a  forfeiture.    It  is  not  necessary  1839. 
that  the  disclaimer  should  be  on  record:  a  record  is 

Doe  dera. 

merely  a  stronger  evidence  than  an  act  m  pais.    In  the  Graves 

against 

case  of  Lord  Dormer's  ejectment  {a)  it  was  held  that  a  Wells. 
term  was  forfeited,  where  a  termor  assigned  it  to  a* 
trustee,  and  then  made  a  feoffment  to  gain  the  freehold. 
The  principle,  according  to  Mr.  Preston  (a),  is  that  the 
term  is  forfeited  by  the  fraud  of  the  termor  in  attempt- 
ing to  gain  the  freehold ;  and  that  the  admission  (by  the 
assignee)  of  a  title  to  the  reversion  in  a  stranger  is  an 
attornment,  which  works  a  forfeiture,  because  it  is  an 
abandonment  of  the  tenancy  and  a  destruction  of  the 
privity  between  the  termor  and  the  reversioner.  ^Lit- 
tledale  J.  What  is  the  act  done  in  the  present  case  ?] 
The  making  a  claim  of  the  freehold  by  the  termor. 
{JLittledale  J.  Is  that  an  act  ?]  It  is  an  act  within  the 
principle  of  the  authorities.  In  4  Bac»  Abr,  884.  (5), 
Leases,  [T.  2.],  it  is  said,  "  Here  it  is  to  be  observed, 
that  any  act  of  the  lessee,  by  which  he  disaffirms  or 
impugns  the  title  of  his  lessor,  occasions  a  forfeiture  of 
the  lease.  For  to  every  lease  the  law  tacitly  annexe th 
a  condition,  that  if  the  lessee  do  any  thing  that  may 
impair  the  interest  of  his  lessor,  the  lease  shall  be  void, 
and  the  lessor  may  re-enter.  Indeed,  every  such  act 
necessarily  determines  the  relation  of  landlord  and 
tenant;  since  to  claim  under  another  and  at  the  same 
time  to  controvert  his  title,  to  hold  under  a  lease,  and 
at  the  same  time  to  destroy  the  interest  out  of  which  the 
lease  ariseth,  would  be  the  most  palpable  inconsistency. 
A  lessee  may  thus  incur  a  forfeiture  of  his  estate  by  act 


(a)  See  note  (&)  to  Doe  dem.  Haddock  v.  Lt/nes,  3  £.  ^  C.  399. 
(6)  7th  ed: 
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1839.  znpaiS)  or  by  matter  of  record."  No  instances  perhaps 
'    ~~      can  be  adduced  of  a  forfeiture  of  a  term  for  a  ffiven 

Doe  dem.  ^ 

Graves     number  of  years  by  mere  words  claiming  the  title :  but 

against 

Wells.  such  a  case  is  clearly  within  the  principle.  If  a  stranger 
bring  waste  against  the  tenant,  and  the  tenant  plead  no 
waste  done,  the  term  is  forfeited  (a).  That  is  on  the 
ground  that  such  pleading  creates  a  difficulty  to  the 
landlord.  A  conveyance  to  operate  by  the  statute  of 
uses  works  no  forfeiture,  because,  being  innocent,  it 
does  not  hurt  the  title  of  the  landlord,  A  tenancy  from 
year  to  year  is  put  an  end  to,  without  notice,  by  a  dis- 
claimer. There  can  be  no  distinction,  in  this  respect, 
between  a  term  for  a  given  number  of  years,  and  a 
tenancy  from  year  to  year :  there  might  be  a  term 
created  for  a  hundred  years  determinable  at  any  time 
by  half  a  year's  notice  from  either  party.  The  greater 
number  of  the  old  authorities  indeed  speak  of  a  for- 
feiture of  a  life  estate ;  but  this  arises  only  from  terms 
being  comparatively  modern.  A  forfeiture  of  a  tenancy 
from  year  to  year  is,  legally,  a  forfeiture  of  a  term :  the 
decisions,  in  such  cases,  have  not  rested  upon  the  prin- 
ciple that  the  disclaimer  shewed  that  no  term  existed, 
for  then  no  notice  would  have  been  necessary  at  all ; 
whereas  the  professed  principle  has  always  been  that 
notice  was  dispensed  with  by  the  disclaimer.  Thus, 
"if  a  tenant  hold  from  year  to  year,  the  landlord  can- 
not maintain  an  ejectment  without  giving  six  months' 
previous  notice,  unless  the  tenant  have  attorned  to  some 
other  person,  or  done  some  other  act  disclaiming  to 
hold  as  tenant  to  the  landlord;  and  in  that  case  no 
notice  is  necessary;"  Throgmorton  y ,  Whelpdale  (b) ,  In 

(a)  Com.  Dig.,  Forfeiture,  (A  5.)  citing  Co,  Litt.  252.  a.  and  1  Rol. 
Abr.85S.  Estate,  {G),^\,IU 
(Jb)  Bui  N,  P.  96. 
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Doe  devi.  Gray  v.  Sta7iion  {a)  a  tenant  from  year  to  1839. 
year  claimed  verbally  to  hold  the  estate  as  his  own,  but  DTT^em 
under  such  circumstances  that  the  Court  considered  the  Gkaves 

against 

claim  not  necessarily  inconsistent  with  the  tenancy;  and,  .Wells. 
therefore,  it  was  held  that  there  was  no  forfeiture :  but 
the  Court  said,  "  it  does  not  appear  to  be  necessary 
that  any  act  should  be  done,  as  distinguished  from  a 
verbal  disclaimer;  a  disavowal  by  the  tenant  of  the 
holding  under  the  particular  landlord,  by  words  only,  is 
sufficient ; "  adding,  "  but,  in  order  to  make  a  verbal  or 
written  disclaimer  sufficient,  it  must  amount  to  a  direct 
repudiation  of  the  relation  of  landlord  and  tenant ;  or  to 
a  distinct  claim  to  hold  possession  of  the  estate,  upon  a 
ground  wholly  inconsistent  with  the  existence  of  that 
relation,  which  by  necessary  implication  is  a  repudiation 
of  it.'*  These  remarks  establish  fully  the  doctrine  for 
which  the  plaintiff  contends;  and  this,  as  well  as  the 
case  of  Hovenden  v.  Lord  Annesley  {h\  shew  that  Lord 
Coke  is  incorrect  in  saying  that  an  attornment  iii  pais 
works  no  forfeiture ;  Co,  Lit,  252.  a.  In  Doe  dem,  Lems 
V.  Cawdor  (c)  the  disclaimer  insisted  upon  was  by  let- 
ters: but  there  was  no  forfeiture,  because  the  Court 
thought  the  language  of  the  letters  did  not  go  far 
enough.  In  Doe  dem,  Gruhb  v.  Gruhb  [d)  it  was  held 
that  a  tenancy  from  year  to  year  was  determined  by  the 
tenant  having  written  a  letter  to  the  reversioner's  at- 
torney, stating  that  his  connection  as  a  tenant  had 
ceased  for  several  years.  A  copyholder's  estate  is,  on  a 
feudal  principle,  similar  to  that  now  contended  for,  for- 

(a)  1  M.  §•  W.  695.     S.  C.  Tyrwh.  §•  G.  1065.    See  Doe  dem.  Wil~ 
Hams  V.  Cooper^  1  Man.  ^  G.\  35. 

(b)  2  Sch.  §•  Lef.  625, 

(c)  1  Cr.  M.     R.  398.    S.  C.  4  Ti/rwh,  852.       (rf)  10  B.  8f  C.  816. 

G  g  3  feited 
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1839.  feited  by  default  of  attendance  where  there  is  sufficient 
notice ;  Sir  John  Braunche's  Case  (a\  Anonymous  case  in 

Doe  dem.  ^  \  n  ^ 

Graves      Godbolt  (5),  where  it  is  said  that  a  refusal  by  a  copy- 

against 

Wells.  holder  to  pay  rent,  because  he  hath  it  not,  "  is  no  for- 
feiture, but  the  denial  ought  to  be  a  wilful  denial ; " 
which  shews  that  a  wilful  denial  will  work  a  forfeiture. 
It  may  be  urged  that  tenancies  will  be  endangered  by 
applying  the  rules  of  forfeiture  so  stringently :  but  the 
Court  will  not  deviate  from  the  authorities  upon  such 
considerations.  The  legislature,  when  they  provided 
against  surrenders  not  made  by  writing,  in  stat.  29  C.  2. 
c.  3.  s.  3.,  did  not  prohibit  forfeitures  by  word  of 
mouth.  . 

Crowder  and  Butt,  contra.  Supposing  the  Court  to 
be  of  opinion  that  the  case,  as  to  the  first  point,  is  within 
the  authority  of  JRoe  dem.  Wrangham  v.  Hersey  (c),  still 
there  is  here  no  forfeiture.  Assuming  the  language  to 
have  been  as  strong  as  possible,  and  to  have  amounted  to 
a  distinct  repudiation  of  the  landlord's  title  and  a  claim 
of  the  freehold  by  the  tenant,  yet  there  is  no  authority 
for  treating  this  as  a  forfeiture  of  the  term.  It  is  true 
that  a  lea^se  for  years  may  be  subjected  to  forfeiture 
under  the  same  circumstances  as  a  life  estate;  but  in 
neither  of  the  passages  referred  to,  on  the  other  side,  in 
Bacon  and  Comyns^  is  there  any  instance  of  a  forfeiture  of 
estate  by  mere  words.  From  Co,  Lit.  251.  a.,  251.  b., 
252.  a.,  it  appears  that  a  forfeiture  may  be  worked  by 
alienation, — and  that  either  i7i  jpais  ox  by  matter  of  re- 
cord— ;  or  by  claiming  too  great  an  estate,  or  affirming 
the  reversion  or  remainder  to  be  in  a  stranger,  —  and 

(a)  1  Leon.  104.  (6)  Godb.  142.  pi.  176. 

(c)  3  Wils.  274, 

these 
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these  only  by  matter  of  record.  But  even  a  feoffment  with-  1839. 
out  livery,  or  a  conveyance  in  fee  by  lease  and  release, 

''  ^         ^  Doe  dem. 

work  no  forfeiture,  because,  though  they  are  in  principle  Graves 

against 

disavowals  of  the  reversioner's  right,  they  devest  no  Wells. 
estate.  It  is  said  that  the  effect  of  a  record  is  merely  to  x 
strengthen  the  evidence :  but  the  authorities  confine 
forfeitures  of  this  kind  to  matter  of  record.  Thus  in 
SBacAbr.  196  («),  Estate for  Life  and  Occupancy^  (C),  it 
is  said,  "  Another  way  of  forfeiture  in  a  court  of  record 
is,  by  claiming  a  greater  estate  than  he  had  by  the 
feudal  donation,  or  by  affirming  the  reversion  to  be  in 
any  other  person  than  his  lord.  This  seems  to  be  * 
grounded  on  a  rule  in  the  old  feudal  law,  that  if  a 
vassal  denied  that  he  held  the  feud  of  his  lord,  and  it 
was  proved  against  him,  such  a  denial  was  a  forfeiture. 
Now  this  denial  may  be  when  the  vassal  claims  the 
reversion  himself,  or  accepts  a  gift  of  it  from  a  stranger, 
or  acknowledges  the  reversion  to  be  in  a  stranger ;  for 
in  all  these  cases  he  denies  that  he  holds  the  feud  from 
the  lord :  but,  as  by  the  feudal  law  the  vassal  was  to  be 
convicted  of  this  denial,  so  in  our  law  these  acts,  which 
plainly  amount  to  a  denial,  must  be  done  in  a  court  of 
record,  to  make  them  a  forfeiture ;  for  such  act  of  denial 
appearing  on  record  is  equivalent  and  equally  conclu- 
sive as  a  conviction  upon  solemn  trial;  and  all  other 
denials,  that  might  be  used  by  great  lords  for  tre« 
panning  their  tenants,  and  for  a  pretence  to  seize  their 
estates,  by  our  law  were  rejected,  for  such  convictions 
might  be  made  bv  such  great  lords  where  there  was  no 
just  cause :  but  the  denial  .of  the  tenure  upoji  record 
could  never  be  counterfeit,  or  be  abused  to  any  injus- 


(a)  Vtli  ed. 
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1839.  tice ;  and  therefore  this  notorious  and  solemn  act  of  the 
'    7"      tenant  was  retained  as  a  iust  cause  of  forfeiture  by  our 

Doe  dem.  *' 

Graves      law."    In  the  words  following  the  passage  cited  on  the 

against 

Wells.  other  side  from  4  Bac.  Abr.  884  (a),  Leases  and  Terms 
for  Years,  [T.  2.],  the  forfeiture  by  act  in  pais  is  coi,i- 
fined  to  alienations  which  displace  the  estate  of  the 
reversioner.  The  doctrine  of  disclaimer  was  perhaps 
carried  farther  in  Doe  dem.  EllerhrocJc  v,  Flynn  [h)  than 
elsewhere :  but  even  there  ihe  tenant  had  done  an  act 
by  giving  up  the  possession  for  the  purpose  of  defeating 
his  landlord's  title.  Here  there  is  no  act  done ;  and 
the  landlord  does  not  appear  to  be  in  any  way  damnified. 
The  Statute  of  Frauds,  29  C,  2.  c,  3.  s.  3.,  has  been 
referred  to ;  but  it  is  clear  that  the  general  intent  of  the 
legislature  was  to  provide  against  the  effect  of  mere  oral 
declarations.  Forfeitures  by  words  spoken  were  not 
provided  against,  because  they  were  not  recognised 
before.  The  dictum  in  Hovenden  v.  Lord  Annesley  [c) 
is,  as  admitted  on  the  other  side,  contrary  to  the  doc- 
trine of  Lord  Co7{e :  and,  as  the  decision  in  that  case 
was,  that  there  was  no  forfeiture  under  the  particular 
circumstances,  the  dictum  is  extra-judicial :  but,  as- 
suming it  to  be  correct,  an  attornment  is  still  an  act. 
It  is  true  that  notice  to  quit  may  be  dispensed  with  in 
the  case  of  tenancies  from  year  to  year  by  proof  of 
words  spoken  by  the  tenant :  but  that  is  because  such 
a  tenancy  is  from  year  to  year  so  long  as  the  parties 
please :  and  such  words  may  be  proof  that  the  will  of 
the  tenant  was  determined.  Such  cases  are  not  instances 
of  forfeiture  at  all.  As  was  said  by  Best  C.  J.  in  Doe 
denu  Calvert  v.  Fro'wd{d),  "a  notice  to  quit  is  only 

(a)  7th  ed.  ;    (&)  1  Cr.  M.  ^  R.  137.  S,  C.  4  Tyrwh,  619. 

(c)  2  Sch.  ^  Lef,  625.       (d)  4  £ing,  557. 

requisite 


,1 
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requisite  where  a  tenancy  is  admitted  on  both  sides, 
and  if  a  defendant  denies  the  tenancy,  there  can  be  no 
necessity  for  a  notice  to  end  that  which  he  says  has  no 
existence."  Throgmorton  v.  Whelpdale  (a),  Doe  dejn. 
Gray  v.  Stanion  (b),  Doe  dem.  Grubh  v.  Gruhb  {c\  were 
cases  of  tenancy  from  year  to  year :  and  no  greater 
estate  was  shewn  to  exist  in  the  defendant  in  Doe  dem, 
Lewis  V.  Cawdo7'  (d), 

Loi(Jt  Denman  C.  J.  I  think  Doe  dem,  Ellerbrock  v. 
Fli/?m  (e)  is  distinguishable  from  the  present  case.  There 
it  was  thought  that  the  tenant  had  betrayed  his  land- 
lord's interest  by  an  act  that  might  place  him  in  a  worse 
condition :  if  the  case  went  farther  than  that,  I  should 
not  think  it  maintainable.  The  other  instances  are 
cases  either'  of  disclaimer  upon  record,  which  admit  of 
no  doubt  as  to  the  nature  of  what  is  done,  or  of  leases 
from  year  to  year,  in  speaking  of  which  the  nature  of 
the  tenancy  has  been  sometimes  lost  sight  of,  and  the 
words  "  forfeiture "  and  "  disclaimer "  have  been  im- 
properly applied.  It  may  be  fairly  said,  when  a  land- 
lord brings  an  action  to  recover  the  possession  from  a 
defendant  who  has  been  his  tenant  from  year  to  year, 
that  evidence  of  a  disclaimer  of  the  landlord's  title  by 
the  tenant  is  evidence  of  the  determination  of  the  will  of 
both  parties,  by  which  the  duration  of  the  tenancy,  from 
its  particular  nature,  was  limited.  But  no  case,  I  think, 
goes  so  far  as  the  present :  and  I  feel  the  danger  of 
allowing  an  interest  in  law  to  be  put  an  end  to  by  mere 
words. 

(a)  Bui.  N.  P.  96. 

(b)  I  M.  ^  W.  695.    S.  a  Tyrwli.     Gr.  1065. 

(c)  10  B.  §•  C.816. 

(rfj  1  Cr.  M.  §•  E.  398.    S.  C.  4  Ti/rwh.  852. 
(e)  1  Cr.  M.     B.  137.    iS".  C,  4  Ti/rwh.  619. 

LiTTLEDALE 


1839. 


Doe  dem. 
Graves 
against 
Wells. 
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1839.  LiTTLEDAL^  J.    We  should  not,  indeed,  be  justified 

■  in  putting  an  end  to  a  state  of  law  on  account  of  its 

Doe  deni.  . 

Graves      danger;  for  we  must  give  parties  whatever  the  law 

against 

Wells,  entitles  them  to :  but  here  the  law  leads  to  no  such 
consequence.  The  case  is  not  like  that  of  a  tenancy 
from  year  to  year,  which  lasts  only  as  long  as  the 
parties  please,  and  where  what  has  been  called  a  dis- 
claimer is  evidence  of  the  cessation  of  the  will.  Here 
property  is  claimed  on  the  ground  of  forfeiture.  Now, 
assume  the  jury  to  have  been  right  in  their  verdict : 
still  the  facts  do  not  go  far  enough  for  a  forfeiture.  In 
Comyns^s  Digest,  tit.  Forfeiture,  and  in  Viner's  Abridge- 
ment,  tit.  Estate  («),  a  very  great  number  of  instances  of 
forfeiture  are  given ;  but  there  is  no  allusion  to  any  case 
of  this  kind  :  the  instances  are  either  of  matters  of  re- 
cord, or  of  acts  in  pais  quite  different  from  what  is  here 
insisted  upon.  In  an  Anonymous  Case  in  Godbolt  {b) 
the  tenant  claimed  the  fee  on  the  record,  in  an  action  of 
debt;  and  yet  it  was  held  to  be  no  forfeiture.  Doe 
dem,  Ellerbroch  v.  Flynn  {c)  has  been  satisfactorily  dis- 
tinguished by  my  Lord. 

Patteson  J.  No  case  has  been  cited  where  a  lease 
for  a  definite  term  has  been  forfeited  by  mere  words. 
We  know  that  mere  words  cannot  work  a  disseisin, 
although  some  acts  have  been  held  to  work  a  disseisin  at 
the  election  of  the  party  disseised,  which,  as  against  him, 
would  not  work  a  disseisin.  An  attornment  again  is  an 
act.  Here  there  is  no  act ;  and,  if  we  held  that  there 
was  a  forfeiture,  we  should  be  going  much  beyond  any 

(a)  See  10  Vin.  Abr.  370.  sqq.  Forfeiture,  (C.  b),  &c. 
(6)  Godb.  105.  pi.  124. 

(c)  1  Cr.  M.  §■  R.  137,    6'.  C.  4  Tyrwh.  619.  . 

previous 
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previous  decision.    It  is  sometimes  said  that  a  tenancy  1839. 

from  year  to  year  is  forfeited  by  disclaimer :  but  it 

would  be  more  correct  to  say  that  a  disclaimer  furnishes  Graves 

against 

evidence  in  answer  to  the  disclaiming  party's  assertion  Wells. 
that  he  has  had  no  notice  to  quit ;  inasmuch  as  it  would 
be  idle  to  prove  such  a  notice  where  the  tenant  has  as- 
serted that  there  is  no  longer  any  tenancy. 

Williams  J.  concurred. 

Rule  absolute  («). 

(a)  See  note  (6)  to  Sir  Simon  Leech's  Case,  Freem,  K.  B.  and  C.  P.  503. 


Joseph  Coles,  Rebecca  Goode,  and  Benjamin  Monday, 

June  3d. 

Coles,  Executors  of  Temperance  Creed, 
against  The  Governor  and  Company  of  the 
Bank  of  England. 

CASE  for  refusing  to  transfer  stock  and  pay  dividends.  Case  by  the  ex- 
ecutors  of  a 

The  first  count  stated  that  Temperance  Creed,  at  stockholder 
the  time  of  her  death,  was  proprietor  of  and  lawfully  Bank^of  ^wg- 
entitled  to  a  certain  share  or  interest  to  a  large  amount,  transfer 
to  wit,  to  the  amount  of  2,220Z.  165,  9d.,  of  and  in  cer-  fo^^  ofthe 

'  '  '  testatrix,  and 

tain  stock  called  the  3  per  cent,  consols,  which  in  her  life-  to  P^y  the  di- 
vidends. It 

time  was  standing  in  her  name  in  defendants'  books,  and  appeared  that 

nearly  all  the 

had  not,  at  the  time  of  the  committing  &c.,  been  trans-  stock  had  been 

sold  and  trans- 
ferred in  the  lifetime  of  the  testatrix  by  her  nephew  C.,  who  had  brought  another  woman  to 
personate  her,  and  forge  her  signature.  After  the  sale,  testatrix  had  repeatedly  received  the 
warrants  for  the  reduced  dividends  in  person,  and  had  signed  the  warrants  and  the  bank 
books,  being  on  those  occasions  accompanied  by  C,  who  mentioned  the  amount  of  di- 
vidend in  her  presence.  The  jury  found  that  she  had  the  means  of  knowing  of  the 
transfer,  but  that  there  was  no  evidence  of  actual  knowledge ;  that  she  had  been  guilty  of 
gross  negligence,  and  that  the  defendants  had  not  been  guilty  of  any  : 
Held,  that  the  facts  were  a  defence  on  the  plea  of  Not  guilty. 

Held,  also,  that  they  furnished  evidence  in  support  of  pleas  denying  that  testatrix  was 
proprietor  of  the  stock  ;  and  a  plea  denying  that  sufficient  money  had  been  received  by 
defendants  for  paying  the  dividends, 

ferred 
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1839.      ferred  or  assigned  by  her  or  by  plaintiffs,  or  any  of 
them,  or  by  any  attorney  lawfully  authorised  by  them 
against       or  any  of  them ;  and  that  plaintiffs,  as  her  executors. 

The  Bank  of 

England.  Were,  at  the  time  &c.  proprietors  of,  and  lawfully  en- 
titled to,  such  share  or  interest,  and  entitled  to  transfer 
it :  that  it  was  the  duty  of  defendants,  at  all  reasonable 
times,  to  make  or  enter  in  the  said  books  such  trans- 
fer of  the  said  share  or  any  part  thereof,  as  plaintiffs, 
as  such  executors,  or  either  of  them,  should  authorise 
or  require :  that  plaintiff,  Joseph  Coles,  as  such  exe- 
cutor, after  the  death  of  Temperance  Creed,  and  at  a 
reasonable  time  for  that  purpose,  and  for  the  benefit  of 
plaintiffs  as  executors,  requested  defendants  to  suffer 
and  permit  the  said  share  to  be  transferred  in  the  said 
books  into  the  name  of  one  S.,  and  to  suffer  to  be 
made  in  said  books  a  proper  entry  or  registry  of  such 
transfer.  Averment  of  offer  by  Joseph  Coles  to  make 
the  transfer  and  entry,  and  by  J,  S,  to  accept  the  trans- 
fer. Notice  to  defendants.  Breach  ;  refusal  by  defend- 
ants to  make,  or  suffer  to  be  made,  such  transfer  or 
entry.  Averment  that  in  a  reasonable  time  before 
making  such  request,  the  will  of  testatrix  and  pro- 
bate thereof  had  been  duly  entered  in  the  office  of  the 
Accountant- General  of  the  Bank  of  England,  &c. 

The  second  count,  after  introductory  averments  as  in 
the  first,  stated  the  title  of  plaintiffs  as  executors  to 
receive  the  interest  and  dividends  on  the  above  stock ; 
that  after  the  death  of  testatrix  a  large  sum,  to  wit, 
33/.  6s,  3d.,  for  and  on  account  of  a  half  yearly  dividend 
in  respect  thereof,  was  due;  that  Joseph  Coles,  as  ex- 
ecutor, on  behalf  of  himself  and  the  other  plaintiffs 
as  executors,  attended  at  the  Bank  to  receive  said 
sum,  and  requested  defendants  to  pay  it  to  him  on  be- 
half 
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half  of  himself  and  the  other  plaintiffs;  that,  although  1839. 
sufficient  money  had,  before  such  request,  been  duly 

Coles 

issued,  and  received  by  defendants  («),  for  the  purpose  against 

The  Bank  of 

of  paying  such  dividend,  and  although  it  was  the  duty  England. 
of  defendants  to  pay  it  to  plaintiff  J.  C,  as  executor  on 
request,  yet  defendants  would  not,  when  so  requested, 
or  at  any  other  time,  pay  the  said  sum  of  money  or 
any  part  thereof,  to  plaintiffs,  or  either  of  them,  as  ex- 
ecutors, or  to  any  attorney  duly  authorised  by  them. 
Profert  of  letters  testamentary. 

Pleas.  1.  Not  Guilty.  2.  As  to  first  count,  that 
Temperance  Creed  was  not  at  the  time  of  her  death  the 
proprietor  of,  or  lawfully  entitled  to,  the  said  share  or 
interest  in  the  said  stock,  modo  et  forma.  3.  As  to  the 
second  count,  same  plea.  4?.  As  to  the  second  count, 
that  sufficient  money  for  paying  the  said  dividend  had 
not  been  received  by  defendants  for  the  purpose  in  the 
second  count  mentioned,  modo  et  forma. 

On  the  trial  before  Lord  Denman  C.  J.  at  the  ad- 
journed sittings  after  Trinity  term  1837  it  appeared  that 
the  testatrix  had  from  time  to  time  bought  stock  in  the 
3  per  cent,  consols  from  the  year  1819  until  1828,  having 
made  the  last  purchase  on  29th  April  1828,  at  which 
time  the  whole  amount  of  the  several  purchases  was 
2220/.  165.  9d.  She  was  in  the  habit  of  attending  in 
person  every  half  year  to  receive  her  dividends,  and 
was,  on  those  occasions,  accompanied  by  her  nephew, 
the  plaintiff  Benjamin  Coles,  who,  in  her  presence, 
mentioned  the  amount  of  the  dividend.  It  further 
appeared  that  B.  Coles,  who  was  much  trusted  by  the 
deceased,  was  a  clerk  at  the  Bank,  and,  as  such,  well 
acquainted  with  the  state  of  her  account  there;  that  he 

(a)  See  The  Bank  of  England  v.  Davis,  5  B.  ^  C,  185. 

had, 
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1839.      had,  without  her  authority  or  knowledge,  from  time  to 
~"      time  sold  out  portions  of  the  stock  by  means  of  a 

Coles  ^ 

against       woman  whom  he  represented  as  Mrs.  Creed  the  de- 

The  Bank  of  i        i      i      ^        i    ,  . 

England.     ceased,  and  who  forged  the  signature  of  Mrs.  Creed  to 
each  transfer. 

The  sales  were  as  follows  :  — 

1827,  August  7.      -  -  -  ^500  stock. 

1828,  February  15.  -  -  250 
March  16.  -  -  -  150 
October  9.  -  -  -  250 
November  25.  -  -  300 

1829,  4??r?7  22.  -  -  -  200 
August  25.     -  -  -  300 

1830,  January  15.  »  -  150 
July  9,          -  -  -  115 


^2215 


The  last  dividend  received  by  the  testatrix  was  on 
120/.  165.  9d,  in  July  1830,  just  before  the  last  sale  by 
B.  Coles  («). 

Upon  receipt  of  the  dividend,  the  testatrix  always 
signed  the  dividend  books,  and  also  the  dividend  war- 
rants, both  of  which  shew,  on  the  face  of  them,  the 
actual  dividend  paid.  She  died  in  August  1830,  at  a 
very  advanced  age. 

The  probate  was  left  by  plaintiff  B,  Coles  at  the  will 
office  at  the  Bank,  when,  according  to  the  usual  prac- 
tice, he  stated  the  amount  of  the  claim  to  be  "  5/.,  and 
some  odd  shillings."  In  fact  it  was  51,  165.  9d,  The 
will  was  duly  registered.    On  the  detection  of  the  fraud 

(a)  See,  further,  as  to  these  transactions,  the  statement  of  facts  in  the 
judgment,  p.  448.  post. 

by 
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by  his  co-executors,  he  was  indicted  under  33  G.S.  c.  30.  1839. 
sects.  1  &  2,  for  the  forgery,  but  was  acquitted,  and  left      ~;  " 


In  Decemher  1830,  J.  Coles  and  JR,  Goode,  the  co-  England. 
executors,  claimed  to  be  admitted  to  transfer  the  whole 
sum  of  2220/.  165.  9d.  The  defendants,  protesting 
against  any  legal  liability,  offered  to  replace  115/.  stock, 
being  the  sum  transferred  on  9th  JuIt/  1830,  but  de- 
clined any  further  compliance  with  the  plaintiffs'  re- 
quest. Whereupon  this  action  was  commenced  by  the 
two  co-executors  in  the  name  of  all.  At  the  trial,  the 
jury  found,  in  reply  to  questions  put  to  them  by  the 
Lord  Chief  Justice,  that,  1.  the  testatrix  had  the  means  . 
of  knowing  that  the  transfers  had  been  made ;  2.  there 
was  no  sufficient  evidence  that  she  did  in  fact  know  of 
them  ;  3.  she  had  been  guilty  of  gross  negligence ;  4.  the 
Bank  had  not  been  guilty  of  any  negligence.  A  verdict 
was  entered  for  the  defendants,  with  liberty  to  move  to 
enter  a  verdict  for  the  plaintiffs.  Piatt,  in  the  following 
Michaelmas  term,  obtained  a  rule  to  shew  cause  why  a 
a  verdict  should  not  be  entered  accordingly  for  such 
amount  as  the  Court  should  think  fit ;  or  a  new  trial 
had.    In  last  Easter  term 

Sir  F.  Pollock  and  Baylci)  shewed  cause  {a).  There 
is  no  pretence  for  recovering  in  respect  of  the  smaller 
sum,  for  there  was  no  refusal  to  transfer  it.  The  first 
count  truly  alleges  a  refusal  to  transfer  the  entire 
amount  of  original  stock,  but  the  defendants  were 
never  requested  to  transfer  the  less  amount,  nor  would 
they,  on  request,  have  refused  to  do  so.    In  this  form 


the  country. 


Coles 
against 
The  Bank  of 


(a)  3d  May  1839.  Before  Lord  Denman  C.  J.,  Littledak,  Patteson, 
and  Coleridge  Js. 

of 
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1839.  of  count,  in  which  it  is  not  even  stated  that  the  de- 
■^^^      fendants  refused  to  transfer  the  share  "or  any  part 


against      thereof."  the  sum  is  indivisible  and  the  plaintiffs  must 

The  Bank  of  ^ 

England,  recover  for  all  or  none.  Where  a  creditor  draws  for 
501/.  on  his  debtor  who  owes  him  only  500/.,  the  latter 
is  not  bound  to  accept  pro  tanto.  As  to  the  second 
count,  the  plaintiffs  might  have  recovered  a  less  dividend 
than  the  sum  demanded ;  but  there  never  was  any  re- 
fusal to  pay  it.  If  the  action  had  been  in  form  ex  con- 
tractu, it  might  have  been  necessary  for  the  defendants 
to  plead  a  tender  or  readiness  to  pay  the  sum  actually 
due ;  but  here  the  question  is,  whether  they  have  wrong- 
fully refused  to  pay  what  was  due.  But  the  principal 
question  is,  whether  the  Bank  of  England  can  be  made 
liable,  in  this,  or  indeed  in  any,  form  of  action,  to  replace 
stock  transferred  by  a  person  professing  to  act  for  the 
proprietor,  after  the  proprietor  has  repeatedly  recognised 
the  transfer  by  receiving  dividends  on  the  reduced 
amount  ?  The  repeated  receipt  of  such  dividends  is  a 
recognition  of  the  transfer,  which  binds  the  party,  and 
is  not  merely  proof  of  a  previous  authority,  which  may 
be  rebutted.  The  testatrix  received  the  dividends  in 
person,  and  on  six  different  occasions  signed  the  war- 
rants and  dividend  books,  which  shew  upon  the  face  of 
them  the  real  amount  paid.  The  amount  was  on  each 
occasion  mentioned  in  her  hearing.  Her  advanced  age, 
which  was  relied  upon  by  the  plaintiffs  to  rebut  the 
charge  of  gross  negligence,  and  to  shew  that  undue  ad- 
vantage had  probably  been  taken  of  her,  was  only  a  topic 
for  the  jury,  and  would  have  been  equally  available  if 
she  had  herself  received  the  money.  Suppose  a  cus- 
tomer signs  and  settles  his  book  with  his  banker  after 
his  balance  has  been  reduced  by  forged  drafts  ;  can  he 

bring 
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bring  money  had  and  received  for  the  original  balance?  1839. 

There  is  nothino-  to  shew  that  the  testatrix  was  not  ac- 

°  ^  ^  Coles 

tuallv  aware  of  the  transfers,  and  it  was  on  this  around  against 

^  .  .      °  The  Bank  of 

that  the  plaintiff  Benjamin  Coles  was  acquitted  upon  England. 
the  indictment.  [Lord  Denman  C.  J.  There  is  no 
doubt  that,  in  fact,  she  did  not  know  of  them,  but  had 
been  deceived  by  the  fraud  of  her  nephew.]  Actual 
knowledge  is  not  essential :  it  is  enough  that  she  had 
the  means  of  knowledge,  and  that  she  had  grossly  neg- 
lected to  avail  herself  of  them.  Ignorance  of  fact  is  no 
excuse,  where  there  is  laches.  Bilhie  v.  Lumley  («), 
Milnes  v.  Duncan  {b).  Whatever  is  sufficient  to  put  a 
person  upon  inquiry  is  equivalent  to  notice ;  Smith  v. 
Low  (c).  Here,  too,  the  person  to  whom  the  fraud  is 
imputed  is  himself  one  of  the  plaintiffs,  and  must  be 
taken  to  have  known  what  he  himself  did.  The  gross 
negligence  of  the  testatrix  has  misled  the  defendants, 
and  has  induced  them  to  believe  that  the  transfers  have 
been  effected  widi  her  consent.  In  such  a  state  of  facts 
the  rule  stated  in  Pickard  v.  Sears  {d),  and  affirmed  in 
Gregg  v.  Wells  {e),  is  applicable,  viz.,  that  a  person  who 
wilfully  acts  so  as  to  convey  a  certain  impression  to 
another,  and  induce  him  to  alter  his  position  accord- 
ingly, cannot  afterwards  be  permitted,  as  against  the 
party  deceived,  to  shew  that  the  impression  was  un- 
founded. If  then  the  negligence  of  the  testatrix  be  a 
defence,  it  is  evidence  under  either  "  not  guilty,"  or  the 
pleas  denying  the  testatrix's  property.  That  it  is  a  de- 
fence under  the  general  issue,  is  established  by  Gougk 
V.  Bryan  (g)  and  Bridge  v.  T/ie  Grand  Junction  Rail- 

(a)  2  East,  469.  {b)  6  B.  ^  C.  671. 

(c)  1  AtJc.  490.    See  also  Marsh  v.  Keating,  1  Neio  Ca.  198,  220. 

(d)  6A.^E,  469.  (e)  Ante,  p.  90. 
ig)  2M.  4;  W.  770. 

Vol.  X.  H  h  way 
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1839.       imy  Company  {a).    And  the  second  plea  is  supported 
"      by  proof  that  the  stock  has  been  transferred.  The 

Coles  ^ 

against       doctrine  laid  down  in  Davis  v.  The  Bank  of  Ens- 

The  Bank  of 

England.  land  {b)^  that  stock,  sold  under  a  forged  power,  is  to 
be  regarded  as  still  standing  in  the  original  name,  is 
not  satisfactory,  and  has  been  since  questioned 
But  all  difficulty  on  that  point  is  avoided  here  by  the 
repeated  recognition  of  the  sales,  and  the  ratification 
of  the  acts  of  B.  Coles  by  the  testatrix.  It  is  clear  that, 
if  alive,  she  might  now  sue  him  for  the  proceeds  of  the 
sales  ;  Stone  v.  Marsh  {d\  Marsh  v.  Keating  [e) ;  and 
that  the  stock  is  therefore  to  be  considered  as  no  longer 
standing  in  her  name.  The  form  of  the  plaintiffs'  ac- 
tion, if  any,  should  have  been  case  for  improperly,  and 
without  authority,  transferring  the  stock.  By  the  form 
here  adopted,  the  defendants  are  ousted  of  the  plea  of 
the  Statute  of  Limitations ;  for  if  the  stock  is  to  be  re- 
garded as  still  belonging  to  the  original  stockholder, 
no  lapse  of  time  after  the  transfer  can  divest  him  of  his 
right  to  sue.  Another  question  arises  in  this  case,  viz, 
whether  two  of  several  persons  jointly  interested  can 
demand  a  transfer  of  the  joint  stock  ?  No  demand 
is  alleged,  or  was  proved  to  have  been  made,  by  B, 
Coles  the  plaintiff  and  co-executor.  \_Littledale  J.  There 
may  be  a  request  by  one  to  permit  a  transfer  by  all,  for 
the  benefit  of  all.  Lord  Denman  C.  J.  If  one  demands 
with  the  authority  of  the  rest,  and  the  defendants  re- 
fuse, not  because  the  others  are  absent  but  upon  other 
and  different  grounds,  the  refusal  is  a  sufficient  breach. 
Patteson  J.  Suppose  trover  is  brought  upon  a  de- 
mand and  a  refusal  on  a  particular  ground,  can  the 

(a)  3  M." 4;  W.  244.  (b)  2  Bing.  393. 

(c)  See  Strac^  v.  Bank  of  England,  6  Bing.  754. 
(rf)  6B.  ^  C.  551.  (e)  I'New  Ca.  198. 
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defendant  afterwards  insist  on  a  different  ground  of      18 39. 
refusal  (a)  ?     It  would  be  a  dangerous  doctrine.    Be-  " 

\^      ^  *  Coles 

sides,  this  point  was  not  made  at  the  trial.]  against 

The  Bank  of 
England. 

Platf,  W,  H.  Watson,  and  Peacock,  contra.  There  is 
no  proof  that  the  testatrix  heard  the  answers  given  by 
her  nephew  with  respect  to  the  amount  of  stock,  or  got 
the  dividend  warrants  paid  to  herself,  or  did  more  than 
merely  sign  her  name.  But  supposing  gross  negligence 
to  be  clearly  established,  it  is  no  defence  to  this  action, 
nor  any  evidence  under  the  present  issues.  It  is  not 
found  that  she  knew  of  the  sales;  it  is  therefore  im- 
possible to  presume  a  ratification  of  them  by  her.  Davis 
V.  The  Bank  of  England  (b)  shews  that  the  stock  is  still 
to  be  treated  as  standing  in  her  name,  and  is  there- 
fore now  vested  in  her  executors.  That  case  is  unim- 
peached  by  any  of  the  later  decisions,  which  only  shew 
that  the  stockholder  may  elect  to  affirm  the  sale,  and 
follow  the  proceeds  into  the  hands  of  the  unauthorised 
vendor.  The  judgment  was  reversed  on  grounds  in- 
dependent of  the  merits;  The  Bank  of  England  v. 
Davis  {c).  It  is  difficult  to  see  how  the  mere  fact  of 
negligence  or  carelessness  could  divest  the  testatrix 
of  her  property  without  some  legal  conveyance  or 
transfer.  In  Pickard  v.  Sears  [d)  the  party  charged 
with  the  deception  was  himself  fully  acquainted  with  the 
facts :  here  the  testatrix  was  herself  deceived.  There 
are  two  pleas  under  which  it  is  attempted  to  raise  this 
defence.  First,  Not  guilty,  which  merely  denies  that 
the  defendants  refused  to  transfer  the  stock,  or  to 
pay  the  dividend.     Under  this  plea,  the  question  of 

(a)  See  Crowther  v.  Ramsbottom,  7  T.  R.  654.        (b)  2  Ring.  S93. 
(c)  5R.8^C.  185.  (d)  6A.8fJE.  469, 

H  h  2  negligence 
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1839.  negligence  is  irrelevant.  The  cases  cited  on  the  other 
~~  ■  side,  in  which  such  proof  was  held  admissible  under 
against      this  plea,  Were  cases  in  which  negligence  was  the  gist 

The  Bank  of  .  . 

England.  of  the  action,  and  the  only  inquiry  was,  whether  the 
injury  complained  of  happened  by  the  fault  of  the  de- 
fendant, or  of  the  plaintiff  himself.  Secondly^  The  plea 
denying  the  property.  Now  it  is  certain  that  the  testa- 
trix was  once  the  owner  of  so  much  stock,  and  it  is  also 
clear  that  she  continued  possessed  of  it  till  her  death, 
unless  there  was  some  valid  transfer.  The  acts  of  par- 
liament creating  stock  have  provided  the  modes  of 
transferring  it.  The  transfer  is  to  be  entered  and 
registered  ;  the  entry  is  to  be  signed  by  the  party  making 
the  transfer,  or  by  his  attorney  authorised  by  writing 
under  hand  and  seal  and  duly  attested;  the  assignee 
must  underwrite  his  acceptance,  and  "no  other  method 
of  assigning  or  transferring  the  said  stock,  and  the  an- 
nuities attending  the  same,  or  any  part  thereof,  or  any 
interest  therein,  shall  be  good  or  available  in  law."  (a) 
Neither  mode,  pointed  out  by  the  statutes,  was  in  truth 
adopted.  No  degree  of  negligence  will  dispense  with  the 
requisite  forms.  There  are  indeed  cases  in  which  negli- 
gence or  acquiescence  will  prevent,  or  induce,  the  inter- 
ference of  a  court  of  equity ;  thus  the  mortgagee  who 
permits  his  mortgagor  to  hold  his  deeds  may  in  equity  be 
postponed  to  a  subsequent  incumbrancer ;  but  the  legal 
rights  of  parties,  which  alone  this  court  can  look  at, 
remain  unaltered.  \_Patteson  J.  Would  you  contend 
that,  if  the  testatrix  had  gone  alone  to  the  Bank,  and 
herself  demanded  only  the  less  amount,  she  would  not 
have  been  bound  by  it  ?]  The  argument  certainly  goes 
to  that  extent.    Her  conduct,  even  if  fraudulent,  would 

(a)  Stat.  18  G.  2.  c.  9.  s.  31.    The  act  for  consolidating  the  different 
stocks,  25  G.  2.  c.  27.,  was  also  cited. 

have 


IN  THE  Second  Year  of  VICTORIA. 


447 


have  been  no  answer  at  law;  or,  if  pleadable  at  all,  1839. 
should  have  been  pleaded  by  way  of  estoppel.  IPat- 

Coles 

feso7i  J.     Do  you  find   instances   of  such  pleas  of  against 

The  Bank  c 

estoppel  by  matter  in  pais  {a)  r]  Such  pleas  are  no  England. 
doubt  rare  ;  but  the  pleading  of  a  recovery  in  eject- 
ment in  reply  to  a  traverse  of  the  title  in  a  declar- 
ation for  mesne  profits,  Doe  v.  Huddart  (S),  and  the 
decision  in  Vooglit  v.  Winch  (<:),  shew  that  the  estoppel 
must  be  pleaded,  in  order  to  make  it  a  bar.  It  can 
be  no  decisive  defence  upon  this  issue,  unless  gross 
negligence  absolutely  changes  the  property.  [Lord 
Denman  C.  J.  It  was  insisted  upon  as  conclusive  evi- 
dence to  the  jury.]  Except  by  way  of  estoppel,  it 
cannot  be  conclusive.  If  negligence  will  confirm  an  in- 
valid transfer,  what  degree  of  it  will  be  sufficient? 
Will  the  acceptance  of  a  reduced  dividend  on  a  single 
occasion  be  enough  to  make  good  the  forged  authority  ? 
As  a  ratification,  it  is  a  mere  nullity  ;  for  the  statute 
requires  a  power  of  attorney  under  seal  to  transfer 
stock ;  and  a  parol  ratification  can  never  be  good,  where 
an  original  authority  cannot  be  given  by  parol.  At  all 
events,  there  was  no  ratification  of  the  last  sale,  for  there 
was  no  subsequent  receipt  of  a  dividend.  Nor  are  the 
plaintiffs  precluded  by  the  form  of  declaration  from 
recovering  pro  tanto  for  the  only  material  allegation  is 
the  possession  of  "a  certain  share  or  interest"  in  the  3 
per  cent,  consols,  and  the  actual  amount  is  laid  under  a 
videlicet.  \Patteson  J.  Should  not  there  be  a  demand 
of  the  proper  amount  of  stock,  or,  at  least,  of  so  much 

(a)  See  Veale  v.  Warner ^  1  Wms.  Saund.  323,  325.,  and  note  (4)  to 
the  same  case,  325  a. 

(b)  2  a  M.  ^  R.  316.     S.  a  5  Ti/r.  846.    See  also  Doe  v.  Wright, 
post,  decided  in  the  vacation  after  this  term. 

(c)  2  B.  ^  Aid.  662.     And  see  Bowman  v.  Rostron,  2  A.  ^  E.  295, 
note  {b)  to  Boivman  v.  Taylor. 

H  h  3  as 
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1839.      as  was  due,  generally?]     The  request  alleged  is  to 
permit  "the  said  share"  to  be  transferred,  and  this  re- 

Coi.ES 

against      quest  is  not  denied.   Indeed  the  request  is  duly  averred 

The  Bank  of    .     ,     ,  ,  .  \  , 

England.  m  both  counts,  and  is  not  traversed  by  any  plea;  so 
that  the  objection  made  to  the  informality  of  the  demand, 
if  it  had  any  weight  in  fact,  is  not  raised  on  the  record. 
Then  it  is  objected  that  the  action  is  misconceived,  and 
should  have  been  for  transferring  without  authority, 
[Lord  Denman  C.  J.  There  is  not  much  in  that  point. 
If  the  stock  has  not  been  legally  transferred,  it  still 
remains  the  property  of  the  representatives  of  the  testa- 
trix.] As  to  the  argument  that  one  of  the  plaintiffs, 
B»  Coles^  is  the  person  who  committed  the  fraud;  he 
is  necessarily  joined  in  the  action  as  a  co-plaintiff,  and 
sues,  not  for  his  own  benefit,  but  in  his  representative 
character. 

Cur.  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  [After  stating  the  pleadings,  his  Lordship 
proceeded.]  The  facts  proved  on  the  trial  were  very 
remarkable.  Benjamiii  Coles,  the  nephew  of  the  testa- 
trix, and  in  some  sort  her  man  of  business,  one  of  her 
executors  also,  and  of  course  one  of  the  plaintiffs,  was  a 
clerk  in  the  Bank  of  England,  and  was  in  the  habit  of 
accompanying  the  testatrix  when  she  received  her  divi- 
dends. She  signed  receipts  both  in  the  dividend  war- 
rants, and  in  the  Bank  books.  He  must  have  paid  her 
the  full  amount  of  dividend  that  would  have  been  due  if 
the  original  amount  of  stock  had  continued  in  her  name  ; 
but  he  had  in  fact,  in  the  interval,  taken  another 
woman  to  the  Bank,  who  personated  the  testatrix  from 
time  to  time,  and,  as  often,  forged  the  signature  of  the 

testatrix 
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testatrix  to  several  transfers  of  the  stock,  till  at  last  a  1839. 
very  small  sum  was  left.    The  action  was  founded  on  —  

Coles 

the  18  G.  2.  c,  9.,  creatmg  the  stock,  and  especially  on  agaiyist 
the  thirty-first  section,  which  enacts  that  the  stock  shall  England. 
be  transferred  by  the  party's  signature  as  there  pre- 
scribed, and  in  no  other  manner  whatsoever ;  and  re- 
liance was  placed  on  Davis  v.  The  Bank  of  England  («), 
where  the  Common  Pleas,  acting  on  that  principle,  al- 
lowed the  plaintiff,  a  stockholder,  to  recover  the  amount 
of  his  stock  against  the  Bank,  though  there  was  some 
kind  of  evidence  of  an  adoption  by  the  plaintiff  of  the 
forgery,  by  which  the  defendants  had  been  induced  to 
place  several  purchasers  on  their  books  in  lieu  of  the 
plaintiff,  as  holders  of  the  same  stock.  That  case  was 
reversed  in  error  on  the  form  of  two  of  the  counts. 
The  Bank  of  England  v.  Davis  (b) ;  but  the  general 
doctrine  does  not  appear  to  have  been  impeached  :  in- 
deed,  it  is  hardly  more  than  the  language  of  the  act  of 
parliament,  though  exceptions  to  it  may  arise  out  of 
particular  circumstances.  It  might  be  added  that  the 
statutory  provision  in  no  wise  differs  from  the  common 
law  liability  of  the  banker  to  pay  the  money  which  he 
keeps  for  his  customer,  when  some  stranger,  by  a  for- 
ger}^, has  abstracted  the  amount  from  his  possession. 

The  defence  was  mainly  upon  the  general  issue,  and 
was  said  to  be  made  out  by  the  facts  already  recited. 

The  argument  was,  that  the  testatrix  had,  by  gross 
negligence,  brought  about,  or  at  least  greatly  contributed 
to  produce,  the  loss  which  has  accrued;  so  that  her 
representatives  are  precluded  from  complaining  of  the 
Bank  in  respect  to  it.  The  proof  of  this  was  said  to 
result  from  the  facts  found  by  the  jury  on  questions 

(a)  2Bi7ig.  393.  (6)  5  B.  ^;  C.  185. 

H  h  4  which 
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1839.       which  I  submitted  to  them,  namely,  that  the  testatrixj 
though  she  was  herself  defrauded,  and  did  not  know  of 

Coles  ^ 

against       the  diminution  of  her  stock,  yet  had  the  means  of  know- 

The  Bank  of 

England.  ing  it,  and  was  guilty  of  gross  negligence  in  receiving 
the  dividends  on  the  reduced  sums  without  objection ; 
and  that  the  Bank  was  not  guilty  of  any  negligence  in 
making  the  transfers  and  paying  the  dividends.  In  these 
particulars,  the  case  bears  a  strong  resemblance  to  Hume 
V.  BoUand  [a)^  as  reported  in  Ryan  Moody,  which  was 
not  mentioned  in  the  argument  here,  where  bankers 
had,  in  their  books,  credited  their  employers  with  divi- 
dends as  received,  and  were  held  to  be  bound  by  their 
own  entries,  though  the  money  had  never  been  received 
by  the  house,  but  had  been  fraudulently  obtained  by 
one  of  the  partners,  and  kept  for  his  own  use ;  Best  C.  J. 
asking  the  jury  whether  the  plaintiffs  had  acted 
negligently,  which  the  verdict  negatived  ;  whether  the 
bankers  had  not  acted  with  gross  negligence,  which  the 
verdict  affirmed. 

The  case  of  Hume  v.  Bolland  (a),  which  was  an  issue 
directed  by  the  Chancellor,  does  not  appear  to  have 
been  satisfactorily  decided  at  Nisi  Prius;  for  the  facts 
found  on  the  trial  were  afterwards  stated  in  a  case  laid 
before  the  Court  of  Exchequer  {Hume  v.  Bolland  (Z») ), 
which  held  that  the  amount  of  the  monies  so  credited 
could  not  be  proved  by  the  trustees  as  a  debt  against  the 
banker's  estate.  But  this  was  on  the  ground  that  the 
bankers  had  never  received  the  money  at  all,  and  that 
the  trustees  might  still  recover  the  dividends  against  the 
Bank,  who  had  parted  with  them  without  any  authority. 
The  question  of  negligence  did  not  there  appear  necessary 


(a)  R^.i^M.  371. 


(6)  1  a  c|  M.  ISO.    6'.  a  2  Ti/rwh.  575. 

for 
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for  the  decision  ;  but  the  doctrine  that  parties,  guilty  of  1839 

neirlijrence  which  alters  the  rio^hts  of  others,  may  be 

.  .  .  .  ^^^^^ 

bound  by  it,  was  fully  recognised.    It  was  not  sufficient     .  against 

The  Bank  of 

to  convert  a  false  entry  by  one  partner  into  proof  that  England. 

the  money  was  received  by  all ;  yet  it  would,  consistently 

wiih  that  case,  protect  a  party  sued  for  a  wrongful 

refusal  to  do  that  which  it  had  disabled  him  from 

doing. 

Precisely  the  same  doctrine  was  laid  down  by  the 
same  learned  Chief  Justice  and  the  whole  Court  of 
Common  Pleas,  in  Davis  v.  T/?e  Bank  of  England  («),  to 
which  the  plaintiffs  have  recourse  on  this  occasion:  "  We 
agree"  "  that  if  it  had  appeared  that  the  Bank  had  paid 
these  dividends  to  persons  to  whom  (if  the  plaintiff  had 
informed  them  of  the  forgeries  as  he  ought  to  have 
done)"  "  they  could  have  refused  to  pay  them,  he  cannot 
recover  such  dividends  in  this  action."  "  But  we  say 
that  it  does  not  appear  on  this  case"  that  they  have  so 
paid  them :  "  no  evidence  of  any  such  payment  ap- 
pears." If,  then,  it  had  appeared  that,  through  the 
default  of  Davis,  the  Bank  had  paid  away  his  dividends, 
he  would  not  have  been  entitled  to  recover.  Now,  in  this 
case,  the  jury  have,  in  effect,  found  that  the  testatrix's 
gross  negligence  led  the  Bank  to  believe  those  transfers 
duly  made,  of  which  her  executors  now  complain. 

The  facts,  then,  which  have  been  found  by  the  jury 
in  this  case,  entitle  the  defendants  to  a  verdict  on  the 
plea  of  Not  guilty.  They  also  furnish  evidence  on  the 
second  and  third  pleas,  in  which  it  is  alleged  that  the 
testatrix  was  not  a  proprietor  of  the  stock ;  for  we  are  of 
opinion  that,  notwithstanding  the  strong  words  of  stat. 
18  G.  2.  c,  9.,  a  stockholder  may  so  conduct  himself  as 

(a)  2  Bi7ig.  393,  409. 

to 
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1839.       to  be  precluded  from  claiming  in  that  character.  For 
example,  the  transfer  is  only  to  be  made  by  underwriting 
against       bv  the  parties,  or,  in  their  absence,  by  lawful  attorneys 

The  Bank  of  ■  \.,  .     n  •  ^ 

England.  appomted  With  certam  formalities.  But  suppose  the  pro- 
prietor, being  present,  had  not  underwritten  the  transfer, 
but  had  connived  at  the  underwriting  of  his  name  by 
another ;  or,  being  absent,  had  expressly  requested 
another  to  go  and  sign  his  name,  the  act  would  not  have 
been  complied  with,  yet  the  property  would  have  passed 
from  the  stockholder.  In  such  a  case,  indeed,  fraud 
would  have  been  an  ingredient,  but  we  apprehend  that 
any  culpable  conduct,  by  which  the  relation  of  the  par- 
ties to  the  property  is  completely  altered,  will  have  the 
same  effect.  The  verdict  must  be  the  same  on  the  last 
plea  also,  of  which  the  meaning  is,  that  the  defendants 
have  been  induced,  by  the  conduct  of  the  testatrix,  to 
become  responsible  to  others  for  that  fund  which  they 
had  possessed  for  her  use,  and  to  part  with  the  money 
which  they  had  received  from  government  to  pay  her 
dividends. 

Leave  was  reserved  at  the  trial  to  enter  a  verdict 
for  the  plaintiffs  not  only  on  those  general  points,  but 
also  on  the  refusal  to  transfer  the  sum  of  115/.,  the 
last  remnant  that  the  testatrix  had  left  standing  in  her 
name.  But,  on  looking  at  the  admissions,  we  do  not 
find  that  any  specific  demand  to  this  effect  was  made ; 
so  that  there  could  be  no  wrongful  refusal  to  comply 
with  it. 

Rule  discharged. 
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Green  against  Cresswell.  jZf^tL 

ASSUMPSIT.    The  first  count  of  the  declaration  If  plaintiff 
become  bail  for 

Stated  that,  on  2d  Fehruary  1836,  a  capias,  directed  a  stranger,  ia 

eonsideration 

to  the  sheriff  of  WarmcJcshire,  issued  from  the  Court  of  of  defendant's 

.  T       7   xr    77  ^  '      c  request,  and  of 

Exchequer  against  one  Joseph  Hadlei/i  at  the  suit  or  one  defendant  pro- 
John  Reay,  which  was  indorsed  for  bail  for  35^.,  and  a^emnffyVlain- 
was  delivered  to  the  sheriff,  who,  on  the  day  and  year 
aforesaid,  arrested  Hadleii ;  that  afterwards,  towit  9th  no  action  lies 

^  upon  such  pro- 

Febriianj  1836,  in  consideration  that  plaintiff,  at  the  mise  unless  it 

be  in  writing, 

request  of  defendant,  would  become  bail  and  surety  for  under  stat. 

29  C.  2.  c.  3. 

Hadley,  and  would,  as  such  bail  and  surety,  seal,  and  as  s.  4. 
his  act  and  deed  deliver  to  the  said  sheriff,  a  bail  bond, 
conditioned  for  putting  in  special  bail  by  Hadley^  de- 
fendant then  promised  plaintiff  that  he,  defendant,  would 
save  harmless  and  indemnify  plaintiff  from  all  payments, 
damages,  costs,  and  expenses  which  he,  plaintiff,  should 
or  might  incur,  bear,  pay,  sustain,  or  be  put  unto  by 
reason  or  by  means  of  so  bepoming  bail  and  surety ; 
that  plaintiff,  confiding  &c.,  did  afterwards,  towit  on 
the  day  and  year  last  aforesaid,  at  the  request  &c.,  seal 
and  deliver  the  bail  bond,  but  that  Hadley  did  not  put 
in  special  bail,  w^hereby  the  bond  became  forfeited; 
that  aftervi^ards,  towit  15th  Fehruary  1836,  the  sheriff 
assigned  the  bail  bond  to  Reay,  who  thereupon  after- 
wards, towit  on  the  day  and  year  last  aforesaid,  sued 
the  present  plaintiff  on  the  bond  in  the  Court  of  Ex- 
chequer, and  recovered  judgment  for  75/.  5s.  damages 
and  costs;  and  afterwards,  towit  lllh  August  1836, 

sued 
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1839.       sued  out  execution  by  fieri  facias  against  the  now 
plaintiff,  who  was  thereby  compelled  to  pay  981.  6s.  :  of 
against       all  which  defendant  had  notice.    Breach,  that  defend- 

Cresswell. 

ant  had  not  indemnified  plaintiff,  nor  repaid  him  any  of 
the  98^.  6s.,  nor  divers  other  sums  expended  for  costs, 
&c.,  towit  50/.  &c. 

Second  count  on  an  account  stated. 

Pleas.  —  1.  Non  assumpsit.    Issue  thereon. 

2.  To  first  count,  actionem  non  ;  because  the  pro- 
mise in  the  first  count  mentioned  was  a  special  promise 
to  answer  for  the  debt  and  default  of  another  person,  in 
manner  and  form  as  in  the  said  first  count  is  stated  and 
set  forth  ;  and  that  no  agreement  in  respect  of  or  relating 
to  the  promise  and  supposed  cause  of  action  in  the  said 
first  count  mentioned,  or  any  memorandum  or  note 
thereof,  wherein  the  consideration  for  the  said  special 
promise  was  stated  or  shewn,  was  in  writing,  and  signed 
by  the  defendant,  or  by  any  person  thereunto  by  him 
lawfully  authorised,  according  to  the  statute  &c.  Re- 
plication, that  the  said  promise  was  not  a  special  pro- 
mise to  answer  for  the  debt  or  default  of  another  person 
in  manner  and  form  &c.    Issue  thereon. 

On  the  trial,  before  Park  J.,  at  the  Warwickshire 
Summer  assizes,  1837,  evidence  was  given  of  the  pro- 
mise, as  stated  in  the  declaration ;  but  no  evidence  was 
given  of  any  writing.  The  learned  Judge  was  of 
opinion  that  the  case  was  not  within  the  Statute  of 
Frauds ;  and  a  verdict  was  found  for  the  plaintiff,  on  the 
replication  to  the  second  plea.  In  Michaelmas  term, 
18375  Goulhurn  Serjeant  obtained  a  rule  for  a  new  trial, 
or  arrest  of  judgment. 

BalgUTj 
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Balgui/  now  shewed  cause  (a).  This  is  not  a  case  1839. 
within  sect.  4  of  the  Statute  of  Frauds,  stat.  29  C.  2.  c,S. 

Green 

The  defendant  is  not  charged  "  upon  any  special  pro-  against 

Ckesswel 

raise,  to  answer  for  the  debt,  default  or  miscarriages  of 
another  person."  When  the  promise  was  made,  no 
debt  was  due  from  Hadley  to  this  plaintiff,  nor  had 
Hadley  committed  any  default  or  miscarriage.  Nor  is 
this  action  brought  in  consequence  of  any  failure,  on 
Hadlei/s  part,  to  perform  any  thing  which  he  was  legally 
liable  to  perform.  The  contract  of  the  defendant 
created  an  original  liability  on  his  own  part :  before  the 
promise,  no  one  was  liable  legally  to  do  that  which  the 
defendant  is  now  sued  for  not  doing.  The  contract, 
therefore,  which  is  now  sued  on,  is  altogether  one  be- 
tween the  plaintiff  and  the  defendant.  In  Thomas  v. 
CooJx[h)  the  plaintiff,  at  defendant's  request,  entered 
into  a  bond  jointly  with  him  to  indemnify  a  third  party ; 
in  consideration  of  which  the  defendant  promised  to 
save  the  plaintiff  harmless  from  loss  by  means  of  the 
bond  :  and  it  was  held  that  an  action  might  be  brought 
upon  this  contract,  though  it  was  not  in  writing  ; 
Bayley  J.  saying,  "a  promise  to  indemnify  does  not,  as 
it  appears  to  me,  fall  within  either  the  words  or  the 
policy  of  the  Statute  of  Frauds."  [Lord  Denman  C.  J. 
referred  to  Thomas  v.  Willia7ns  [c) .~\ 

Goulburn  Serjt.  and  Mellor,  contra.  It  makes  no 
difference  whether  the  liability  was  incurred,  or  default 
committed,  by  Hadley  before  or  after  the  promise  of  the 
defendant ;  Jones  v.  Cooper  {d),  Anderson  v.  Hayman  (^), 
Matson  v.  Wharam  (g).     The  cases  are  collected  in 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 
(&)  8  5.  ^  C.  728.  (c)  10  B.      a  664. 

(d)  1  Cowp.  227.  (e)  1  ff.  Bl.  120. 

(g)  2  r.  R.  80. 

note 
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1839.  note  (2)  to  'Forth  v.  Stanton  {a\  beginning  with  B.ead 
"Z  V.   NasJi  (b)  ;  and  there  the  doctrine  in  Matson  v. 

VTREEN 

against       WJiaram  [c)  is  recognised  ;  and  in  note  [i]  it  is  pointed 

Cresswell. 

out  that  Kirldiam  v.  Marter  [d)  overruled  Read  v. 
Nash  {h)i  where  it  had  been  held  that  a  promise  to 
pay  a  party  money,  if  he  would  withdraw  the  record 
in  an  action  of  assault  and  battery  against  a  third 
person,  was  an  original  promise,  and  therefore  not 
within  the  statute,  because  it  did  not,  at  the  time  of 
the  promise,  appear  that  the  third  party  was  liable : 
and  it  is  shewn  that  a  promise  is  not  taken  out  of 
the  statute  by  being  founded  on  a  new  consideration, 
because  such  a  rule  would,  in  effect,  do  away  with 
the  statute.  The  promise  is  to  be  looked  to,  not  the 
consideration.  The  question,  as  there  pointed  out,  is, 
whether  the  party,  for  whose  debt,  default,  or  mis- 
carriage it  is  said  that  the  defendant  has  promised  to  be 
answerable,  be  liable  after  the  promise.  Where  the 
original  liability  is  released,  or  the  existing  remedy 
abandoned,  the  case  is  not  within  the  statute,  because 
there  is  now  no  answering:  for  the  default  of  the  third 
party ;  and  this  explains  Williams  v.  Leaper  (e).  Castling 
V.  Auhert  (g),  Edwards  v.  Kelly  (h),  Goodman  v.  Chase  (?'), 
Barrell  v.  Trussell  {Jc)^  and  Harris  v.  Huntbach  (Z).  And 
so  these  cases  appear  to  be  understood  in  Thomas  v. 
Williams  {m).  Now,  here,  Hadley  was  liable  to  the  last 
to  protect  the  plaintiff  from  the  consequences  of 
Qo\x\mgh2^A\  Fisher  y!,Talloim{n),        Toussaint  \ .  Mar- 

(a)  1  Wms.  Saund.  211.  a.  (b)  1  Wih.  305. 

(c)  2  T.  R.  80.  {d)  2  B.  ^  Aid.  613. 

(e)  2  Wils.  308.    S.  C.  3  Bur,  1886.       (g)  2  East,  325. 

{h)  6  M.^  S.  204.  (0  1  B.  ^  Aid.  297. 

{k)  4  Taun.  117. 

(I)  1  Bur.  373.,  and  2  Sel.  N.  P.  835.  (9th  ed.). 

(m)  10  i?.      a  664.  (n)  5  Esp.  171. 

tinnant 
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tinnant{a)  Ashurst  3.  said,  "There  is  no  doubt  but  1839. 
that  wherever  a  person  gives  a  security,  by  way  of 

Green 

indemnity  for  another,  and  pays  the  money,  the  law  against 
raises  an  assimpsit'^  The  principle  upon  which  the 
original  liability  rests  is  exemplified  in  Exall  v.  Part- 
ridge {b),  Adamson  v.  Jarvis  {c)  (recognised  by  Lord 
JDenman  C.  J.  in  Belts  v.  Gibbins  {d) ),  and  the  language 
of  the  Court  in  Wolveridge  y.  Steward  [e).  In  Thomas 
V.  Cook  (g)  the  defendant  was  himself  liable  upon  the 
bond,  independently  of  the  promise  upon  which  he  was 
sued.  [_Patteson  J.  It  may  be  said  that  the  default  there 
was  the  default  of  the  plaintiff  himself  in  part.]  The 
dictum  of  Bayley  J.  in  that  case  cannot  be  supported ; 
and  Winclmorth  v.  Mills  {li)  is  the  other  way.  BucJcmyr 
V.  Darnall  {i)  is  strongly  in  favour  of  the  defendant :  the 
Court  there  treated  the  question  as  turning  upon  the 
doubt,  whether  or  not  the  third  party  was  liable ;  and, 
having  determined  that  he  was  so  liable,  they  considered 
the  defendant's  promise  to  be  collateral,  and  within  the 
statute.  Jones  v.  Cooper  (^),  Fish  v.  Hutchinson  (/),  and 
King  v.  Wilson  {m),  confirm  this  view. 

Cur.  adv.  mil. 

Lord  Denman  C.  J.  afterwards,  in  this  term  [Jtme 
11th),  delivered  the  judgment  of  the  Court.  After 
stating  the  facts,  his  Lordship  proceeded  as  follows. 

A  motion  has  been  made  in  arrest  of  judgment,  the 

(a)  2  T.  R.  104.  ■    (b)  8  T.  R.  308. 

(c)  4  Ring.  66.  (rf)  2  ^.      E.  75. 

(e)  1  C^-ilf.  660.    S.  C.  3  Tyrzvh.  653.    Reversing  the  judgment  of 
C.  P.  in  Steward  v.  Wolveridge,  9  Ring.  61. 

{g)  8  R.  8^  C.  72S.  {h)  2  Esp.  484. 

(0  2  Ld.  Raym.  1085.  (Jc)  1  Cowp.  22?. 

(0  2  Wils.  94.  {m)  2  Sir.  873. 

promise 
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1839.       promise  appearing  by  the  plea  not  to  have  been  in 
writing,  and  the  replication  only  averring  in  answer 
against      that  it  was  not  a  special  promise  to  answer  for  the  debt 

Cresswell. 

or  default  of  another. 

The  promise  in  effect  is,  "  If  you  will  become  bail 
for  Hadley,  and  Hadley,  by  not  paying  or  appearing, 
forfeits  his  bail  bond,  I  will  save  you  harmless  from  all 
the  consequences  of  your  becoming  bail.  If  Hadley 
fails  to  do  what  is  right  towards  you,  I  will  do  it  instead 
of  him." 

If  there  had  been  no  decisions  on  the  subject,  it 
would  appear  impossible  to  make  a  reasonable  doubt 
that  this  is  answering  for  the  default  of  another.  The 
case  most  relied  on  by  the  plaintiff  is  that  of  Thomas  v. 
Cook  where  this  Court  held  that  a  promise  of  B.  to 
hold  A.  harmless  against  the  consequences  of  his  enter- 
ing with  B.  and  C,  at  BJs  request,  into  a  joint  bond  to 
indemnify  D.  against  debts  due  from  C.  and  D.  was 
binding,  though  not  in  writing;  BayJei/3,  and  Parke 
the  only  Judges  present,  saying  that  a  promise  to  in- 
demnify does  not  fall  within  the  words  or  policy  of  the 
statute.  But  the  reasoning  in  this  case  does  not  ap- 
pear to  us  satisfactory  in  support  of  the  doctrine  there 
laid  down ;  which,  taken  in  its  full  extent,  would  repeal 
the  statute.  For  every  promise  to  become  answerable 
for  the  debt  or  default  of  another  may  be  shaped  as  an 
indemnity ;  but,  even  in  that  shape,  we  cannot  see  why 
it  may  not  be  within  the  words  of  the  statute.  Within 
the  mischief  of  the  statute  it  most  certainly  falls. 

Adams  v.  Dansey  {b)  does  not  bear  out  the  general 
doctrine.    That  was  a  promise  by  one  parishioner  to 

(a)  8  B.  4;  a  728.  (&)  6  JBing,  506. 

indemnify 
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indemnify  another  against  the  consequences  of  resisting  1839. 
a  claim  of  tithe.    This  is  not  becoming  responsible  for 

Grken 

debt  or  default  of  any  other,  but  merely  promising  to  agamst 

Cresswell. 

pay  what  the  promisee  may  lose  by  deiendmg  the  pro- 
misor's interests  in  a  suit. 

In  some  of  the  cases  the  language  employed  seems  to 
assume  that  the  debt,  default,  or  miscarriage  must  have 
been  incurred  at  the  time  of  making  the  promise.  But 
the  common  case  of  becoming  responsible  for  goods 
supplied  to  another  on  the  faith  of  that  promise,  and  of 
course  after  it,  shews  that  criterion  to  be  inadmissible. 

A  distinction  was  also  hinted  at,  from  the  circum- 
stance of  Hadleys  debt  being  due  to  a  third  person,  and 
the  default  therefore  incurred  towards  him,  not  towards 
the  bail.  But  here  again  is  the  surmise  of  an  intention 
in  the  legislature  which  none  of  its  language  bears  out ; 
and,  besides,  may  it  not  be  said  that  the  arrested  debtor, 
who  obtains  his  freedom  by  being  bailed,  undertakes  to 
his  bail  to  keep  them  harmless,  by  paying  the  debt,  or 
surrendering  ? 

There  does  not  appear  any  objection  to  the  test  laid 
down  in  the  note  to  1  Williams's  Saunders,  211  c.  (a)  ; 
and  it  is  decisive  in  favour  of  the  objection.  The  original 
party  remained  liable;  and  the  defendant  incurred  no 
liability  except  from  his  promise. 

Rule  absolute  for  arresting  the  judgment, 

(a)  Note  (3)  to  Forth  v.  Stanton. 
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Tuesday., 
June  4th. 

PlaintifFhaving 
promised  to  in- 
demnify G. 
against  the  con- 
sequences of  a 
bail  bond  into 
which  G.  had 
entered  at 
plaintiff's  re- 
quest, and  G. 
being  forced  to 
make  a  pay- 
ment in  con- 
sequence, it  was 
agreed  between 
plaintiff  and 
defendant  that 
plaintiff  should 
obtain  the 
money  by  dis- 
counting a  bill 
drawn  by 
plaintifl"  and 
accepted  by 
defendant. 

Plaintiff 
sued  defendant 
on  tlie  bill  ; 
and  defendant 
pleaded  that  it 
was  accepted 
for  plaintiff's 
accommo- 
dation. 

Held,  that  a 
jury  might  find 
for  defendant 
on  this  issue, 
although  plain- 
tiff was  not 
liable  on  his 
promise  to 
indernnify,  it 
not  being  in 
writing:. 


Cresswell  against  Wood. 

^SSUMPSIT  on  a  bill  of  exchange  for  28/.,  drawn 
by  plaintiff  on,  and  accepted  by,  defendant,  and  for 
interest,  and  on  an  account  stated. 

Pleas.  —  1.  To  first  count,  that  defendant  did  not 
accept.    Issue  thereon. 

2.  To  first  count,  that  the  bill  of  exchange  was 
accepted  by  the  defendant  at  the  request  of  the  plaintiff, 
and  merely  for  the  accommodation  of  the  plaintiff  ;  and 
that  there  never  was  any  other  consideration  whatever 
for  the  defendant's  so  accepting  the  said  bill  as  in  the 
declaration  mentioned,  or  for  the  defendant's  paying  the 
amount  thereof,  or  any  part  thereof.  Replication,  de 
injuria. 

3.  To  second  and  third  counts,  Non  assumpsit. 
Issue  thereon. 

On  the  trial  before  Park  J.,  at  the  Warwickshire 
Spring  assizes,  1838,  it  appeared,  by  evidence  on  the 
part  of  the  plaintiff,  that,  in  March  1836,  a  person 
named  Green,  who  was  son  in  law  of  the  defendant, 
applied  to  the  plaintiff,  who  was  an  attorney,  to  set 
aside  a  judgment  obtained  against  him,  Greeti,  on  a 
bail  bond  given  by  him  in  a  suit  of  Heay  n.  Hadley : 
that  the  plaintiff  obtained  a  stay  of  proceedings,  on  pay- 
ment of  costs  by  Green^  amounting  to  28/. :  that  after- 
wards the  plaintiff's  London  agent  wrote  to  the  plaintiff, 
informing  him  that,  unless  the  28/.  was  forthwith  sent  to 
London,  execution  would  issue  against  Green;  that  in- 
formation of  this  was  immediately  given  by  the  plaintiff 

to 
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to  the  defendant,  Greeit's  father  in  law,  and  that  it  was  1839. 
agreed  between  them  that  the  plaintiff  should  obtain 

Cresswell 

the  money  by  discounting  a  bill  which  the  defendant  against 

Woon. 

should  accept ;  that  this  was  done ;  and  that  the  present 
action  was  brought  on  the  bill  so  accepted.  The 
plaintiff  also  gave  evidence  of  conduct  on  the  part  of  the 
defendant,  which,  as  contended,  shewed  a  recognition 
of  his  liability  upon  the  bill.  The  defendant  gave  evi- 
dence to  shew  that  Gree7i  had  become  bail  for  Hadley 
at  plaintiff's  request,  and  upon  his  promise  to  indemnify 
Gi^een ;  so  that  the  28/.  was  really  advanced  upon 
plaintiff's  own  account.  Green  was  called  as  a  witness 
for  the  defendant,  and,  upon  cross  examination,  admitted 
that  he  had,  upon  the  proceedings  to  set  aside  the  judg- 
ment on  the  bail  bond,  ma^e  an  affidavit  which  con- 
tained statements  at  variance  with  his  present  testimony, 
but  of  the  contents  of  which  he  said  that  he  was  not 
fully  cognisant  at  the  time  that  he  made  it.  For  the 
plaintiff  it  was  contended  that,  even  upon  the  facts  set 
up  by  the  defendant,  the  bill  could  not  be  drawn  for 
the  plaintiff's  accommodation,  since  the  promise  to  in- 
demnify was  not  binding,  as  it  did  not  appear  to  have 
been  made  in  writing  [a).  The  learned  Judge  told  the 
jury  that,  if  they  thought  the  plaintiff  had  indemnified 
Green,  they  might  find  that  the  bill  was  drawn  for  the 
plaintiff's  accommodation.  Verdict  for  defendant  on 
the  second  plea,  and  on  the  pleas  to  the  second  and  third 
counts.  In  Easter  term,  1838,  Goulburn  Serjt.  obtained 
a  rule  for  a  new  trial,  on  the  ground  of  misdirection, 

(a)  Reay  having  afterwards  recovered  judgment  against  Green,  Green 
sued  the  present  plaintiff  on  his  promise  to  indemnify ;  and  this  Court 
held  that,  as  the  promise  was  not  in  writing,  the  action  could  not  be 
maintained :  Green  v.  Cresswell,  ante,  p.  453. 
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^839.  and  upon  the  evidence ;  and  it  was  ordered  that  the  rule 
^ '  should  come  on  for  argument  with  that  in  Green  v. 

C  8.ESSWELL  " 

tgainst       Cresswell  {a),  then  standing  in  the  new  trial  paper. 

Balguy  now  shewed  cause  (6),  and  Goulburn  Serjt. 
and  Mellor  were  heard  in  support  of  the  rule.  The 
nature  of  the  arguments  will  appear  from  the  judgment. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  afterwards,  in  this  term  [June 
4th),  delivered  the  judgment  of  the  Court.  After 
stating  the  pleadings,  his  Lordship  proceeded  as  fol- 
lows. 

The  evidence  was  direct  to  shew  that  the  plaintiff 
had  persuaded  Green,  the  defendant's  son  in  law,  to 
become  bail  for  one  Hadley,  on  a  promise  to  indemnify 
him  against  all  consequences;  and  that  the  bill  was 
drawn  in  order  to  enable  Cresswell  to  meet  the  demand 
when  made.  The  plaintiff,  on  the  other  hand,  said 
that  he  was  not  liable  on  his  promise,  because  it  was 
void  for  want  of  writing;  but  this  is  an  inconclusive 
argument.  He  was  bound,  in  honour  and  conscience, 
to  keep  his  promise,  whether  written  or  unwritten,  and 
might  not  be  aware,  when  this  bill  was  given,  of  the 
advantage  offered  to  him  by  the  statute.  The  bill  might 
have  been  accepted  for  his  accommodation,  that  is,  at 
his  request,  without  any  consideration,  for  the  purpose 
of  meeting  a  claim  which  might  not  be  capable  of  en- 
forcement at  law. 

The  plaintiff*  also  proved  many  things  said  and  done 
by  defendant,  which  shewed  that  he  thought  himself 

(a)  Ante,  p.  453. 

(6)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 

liable 
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liable  to  pay  this  acceptance;  but  this  argument  is  open  1839. 
to  a  similar  answer.    He  might  not  be  aware  of  the 

Cresswell 

defence  afforded  against  an  action  brought  on  his  own  against 
acceptance,  by  its  having  been  given  for  the  drawer's 
accommodation. 

The  learned  Judge  appears  to  have  taken  up  the 
cause  strongly  in  behalf  of  the  defendant,  at  which  we 
cannot  wonder,  when  we  consider  what  the  transaction 
was.  Green  was  called  as  a  witness  by  the  defend- 
ant; and  the  plaintiff  contradicted  him  by  his  own 
affidavit.  He  swore  that  he  was  not  aware  of  what  he 
was  required  to  swear;  and  the  affidavit  was  drawn  up  by 
Cressivell,  though  sworn  to  by  Green,  The  Judge  said 
that  the  affidavit  made  no  difference  in  the  case;  nor 
did  it,  if  that  fact  was  true.  He  exposed  himself  to 
just  censure,  if  he  deposed  upon  oath  to  any  thing  he 
did  not  fully  understand;  but  the  jury  were  to  consider 
of  the  explanation;  and  they  must  have  been  satisfied 
with  it. 

On  the  whole,  we  do  not  think  this  verdict  ought  to 
be  disturbed. 

Rule  discharged. 


I  i  3 


464 
1839. 


CASES  IN  TRINITY  TERM 


Tuesday, 
June  4th. 


Gardner  and  Others,  Assignees  of  Strutton, 
a  Bankrupt,  against  Moult  and  Three 
Others,  Public  registered  Officers  of  the 
Northern  and  Central  Bank  of  England. 


Where  a  pe- 
titioning cre- 
ditor, having 
ascertained  that 
an  agent  in 
his  service 
could  prove  an 
act  of  bank- 
ruptcy, sent 
him  for  that 
purpose  to  be 
examined  on 
the  opening  of 
the  fiat ;  Held, 
that  the  depo- 
sition, then 
made,  was  evi- 
dence of  the  act 
of  bankruptcy 
as  against  such 
creditor,  in  an 
action  against 
him  by  the 
assignees,  in 
which  the  act 
of  bankruptcy 
was  put  in 
issue. 


^^SSUMPSIT  for  money  had  and  received  for  the 
use  of  plaintiffs,  as  assignees  of  Strutton.  Account 
stated. 

Pleas.  1.  That  Strutton  did  not  commit  any  act  of 
bankruptcy  before  the  issuing  of  the  fiat  in  bankruptcy 
against  him.  2.  Non  assumpsit.  3.  That,  before  the 
issuing  of  the  fiat,  the  sum  mentioned  in  the  first 
count  was  bona  fide,  and  not  by  way  of  fraudulent 
preference,  paid  by  Strutton  to  the  copartnership  on 
account  of  a  larger  sum  in  which  he  was  then  indebted 
to  the  copartnership  for  money  lent  to,  and  paid,  laid 
out  and  expended,  by  the  copartnership  for,  him  at  his 
request,  &c. ;  and  that  the  copartnership  had  not,  be- 
fore or  at  the  time  of  such  payment,  notice  of  any 
act  of  bankruptcy  committed  by  Strutton,  Verification. 
4.  That  the  payments  were  made  to  the  bank  on  a  cur- 
rent banking  account  between  Strutton  and  the  Bank  ; 
that  advances  had  since  been  made  to  him  by  the  Bank 
on  the  credit  of  such  payments ;  and  that,  at  the  times 
when  such  payments  were  made  by  Strutton^  and  the 
advances  were  made  to  him  by  the  bank,  the  copart- 
nership had  no  notice  of  any  act  of  .bankruptcy.  Veri- 
fication. 5.  Plea  of  mutual  credit,  with  a  similar  aver- 
ment of  no  notice  of  any  act  of  bankruptcy. 

Replication  to  1st  plea,  that  Strutton  did  commit  an  act 

of 
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of  bankruptcy  before  the  issuing  of  the  fiat.  To  the  3d,  1839, 
4th,  and  5th  pleas,  that  the  copartnership  had,  before 

Gardne] 

and  at  the  respective  times  of  payment  &c.,  notice  of  an  against 

Moult. 

act  of  bankruptcy.  Defendants  gave  notice,  before 
trial,  of  their  intention  to  dispute  the  act  of  bankruptcy, 
or  that  Strutton  had  committed  any  before  or  at  the 
time  of  issuing  the  fiat. 

At  the  trial,  before  Coltman  J.,  at  the  Liverpool 
Summer  assizes,  1837,  the  only  evidence  of  the  act  of 
bankruptcy  offered  by  the  plaintiffs  was  a  deposition 
made  by  one  D.  Hay,  the  manager  of  a  branch  establish- 
ment of  the  same  banking  copartnership  at  Chester. 
The  directors  of  the  bank  had  struck  a  docket  against 
Strutton,  upon  which  the  fiat  issued ;  and  their  solicitor, 
upon  discovering  that  Hay  was  able  to  prove  an  act  of 
bankruptcy,  sent  him  to  Manchester,  where  a  fiat  was 
opened  upon  a  deposition  made  by  him,  shewing  that 
Strutton  had  absented  and  secreted  himself  vvith  intent 
to  defeat  his  creditors  on  certain  occasions,  and  at  cer- 
tain times,  therein  specified.  Hay  was  not  a  share- 
holder; nor  had  he  any  connection  with  the  bank  but 
as  manager. 

The  evidence  was  objected  to  as  inadmissible,  espe- 
cially as  issue  w^as  joined  on  the  act  of  bankruptcy, 
and  a  notice  was  given  to  dispute  it.  The  learned 
Judge  admitted  it.    Verdict  for  plaintiffs. 

In  the  following  Michaelmas  term  Sir  F.  Pollock 
obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new 
trial. 


Cress'well  and  Alexander  now   shewed  cause.  An 
affidavit  used  by  a  party  is  always  admissible  against 
I  i  4  him. 
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1839.      him.    This  is  an  affidavit  by  an  officer  of  the  com- 
pany, made  by  their  direction,  in  support  of  their  own 


Gardner 

against      proceeding,  and  used  by  their  solicitor.    It  is  therefore 

Moult.  .  . 

evidence  against  the  defendants  as  much  as  if  it  had 

been  a  statement  by  the  defendants  themselves  :  Brichell 
V.  Hidse  (a).  Besides,  the  bank  directors,  having  them- 
selves struck  the  docket  and  obtained  the  fiat,  are  not 
in  a  condition  to  dispute  the  bankruptcy.  Thus,  the 
petitioning  creditor  cannot  shew  that  the  debt  was 
insufficient  to  support  the  commission  ;  Harmar  v. 
Davis  (b)  :  or  dispute  the  bankruptcy ;  Ledbetter  v. 
Salt  (c).  So  admissions  by  a  defendant  of  the  plaintiffii' 
character  will  dispense  with  strict  proof  of  their  title  as 
assignees,  even  where  their  title  is  distinctly  put  in  issue, 
and  there  is  a  notice  of  an  intention  to  dispute  it;  Inglis 
V.  Spence  (d).  Where  trespass  was  brought  by  a  bank- 
rupt to  try  the  validity  of  the  commission,  evidence  of 
his  having  applied  to  this  Court  to  be  discharged  from 
custody  on  the  ground  that  he  was  a  bankrupt  and 
that  the  defendant,  at  whose  suit  he  was  in  custody,  had 
proved  his  debt,  was  held  conclusive  against  the  plain- 
tiff :  Watson  v.  Wace  {e).  Hay  was  not  a  mere  witness 
for  the  bank,  but  was  identified  with  them  for  the  pur- 
poses of  the  affidavit  and  fiat. 

Sir  JP.  Pollock^  Wightman^  and  Cowling,  contra.  The 
doctrine,  that  they  who  take  out  a  fiat  shall  not  deny 
the  bankruptcy,  is  not  disputed.  The  question  here 
was,  not  merely  whether  Strutton  was  a  bankrupt,  but 


(a)  7  A.  4;  E.  454.         (b)  7  Taunt.  577. 

(c)  4  Bing.  623.  (d)  1  a  M,  §•  R.  432.    S.  C.  5  Tyrwh.  8. 


(e)  5-B.  ^  C.  153. 


whether 
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whether  an  act  of  bankruptcy  had  been  committed  by  1839. 
him  at  a  certain  time.    The  date  was  material,  because 

Gardner 

the  payments  sought  to  be  recovered  were  alleged  to  against 

Moult. 

have  been  made  after  notice  of  the  bankruptcy.  There 
is  no  rule  of  evidence  that  a  party  shall  be  affected  by  an 
affidavit  made  on  his  behalf  It  might  as  well  be  con- 
tended that  the  testimony  of  a  witness  at  Nisi  Prius  is 
admissible  evidence,  on  any  future  occasion,  against  the 
party  who  called  him. 

In  Chambers  v.  Bernasconi  («),  where  the  act  of 
bankruptcy  was  in  issue,  and  the  place  was  material, 
the  Court  decided  that  depositions  of  deceased  wit- 
nesses, taken  before  the  commissioners  on  the  open- 
ing of  the  commission  and  enrolled  by  the  assignees, 
were  not  evidence  against  the  latter.  In  Atkins  v.  Hum- 
phreys {b)  the  plaintiff  was  not  permitted  to  put  in  evi- 
dence a  deposition,  made  by  a  witness  in  a  suit  in 
Chancery  between  the  defendant  and  a  third  party  and 
used  by  the  defendant  on  that  occasion,  for  the  pur- 
pose of  proving  a  fact  mentioned  in  such  deposition. 
In  Brickell  v.  Hiilse  (c)  a  distinction  was  taken  between 
a  deposition  in  equity  (which  this  resembles)  and  an 
affidavit.  There  might  have  been  two  depositions 
taken  in  proof  of  the  bankruptcy,  and  they  might  have 
been  contradictory :  which  of  them  would  then  be 
evidence  ?  Hay  was  neither  director  nor  shareholder, 
but  a  mere  witness  tendered  by  the  bank  and  examined 
orally,  whose  testimony  was  taken  down  by  the  proper 
authority.    No  more  use  was  made  by  the  defendants  of 

(a)  \  C.  M.  8^  R.  347.    S.  C.  4  Tyrwh.  531. 
(6)  1  M.  §•  Roh.  523. 
(c)  7  A.  ^ 

his 
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his  statements^  than  was  made  of  the  depositions  which 
were  held  inadmissible  in  Chambers  v.  Bernasco?ii  (a). 

Lord  Denman  C.  J.  The  examination  or  deposition 
of  Hay  was  clearly  admissible  evidence.  The  defend- 
ants send  their  servant  to  prove  an  act  of  bankruptcy ; 
and  they  act  on  the  statement  made  by  him.  There  is 
no  necessity  for  entering  into  the  general  doctrine.  No 
doubt  a  party  in  a  cause  is  not  bound  by  all  that  his 
witnesses  say  at  Nisi  Prius,  or  in  their  depositions  in 
Chancery.  But  the  defendants  are  here  bound  by  the 
particular  statement  which  their  agent  was  sent  to 
make.  < 

LiTTLEDALE  J.  The  deposition  is  evidence  as  much 
as  if  it  had  been  made  by  the  defendants  themselves. 
They  sent  him  for  the  purpose  of  making  it,  and  they 
adopted  it. 

Patteson  J.  The  distinction  pointed  out  in  Brickell 
v.  Hulse  (h)  is  a  sound  one,  and  I  do  not  intend  to  de- 
part from  it ;  but  it  is  not  material  by  what  name  the 
document  is  called.  It  is  in  substance  an  affidavit 
within  the  meaning  of  the  distinction  there  laid  down, 
though  called  a  deposition.  Hay  therein  makes  a  state- 
ment of  facts,  which  the  petitioning  creditors  had  pre- 
viously ascertained  from  him  that  he  was  able  to  make. 
He  says  nothing  but  what  they  knew  he  would  say, 
and  was  subject  to  no  cross-examination.  Chambers  v. 
Bernasconi  {a)  is  not  in  point.    The  depositions  were 

(a)  1  C.  M.4;  E.  347.    S.  C.  4  Tijrwh.  531. 
(6)  IJ.^E.  454. 

there 


1839. 


Gardner 
against 
Moult. 


i 
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there  offered  against  the  assignees,  and  not,  as  here,  1839. 
against  the  petitioning  creditor. 

Gardner 

against 

Williams  J.  The  solicitor  of  the  defendants  is  em-  ^^ult. 
ployed  by  them  to  obtain  evidence  of  a  certain  fact  in 
order  to  support  a  fiat.  For  that  purpose  he  produces 
the  deponent,  who  swears  to  the  specific  fact  which  he 
was  expressly  called  to  prove.  Under  such  circum- 
stances, the  affidavit  is  like  one  made  by  the  principal, 
and  admissible  by  the  same  rule.  The  question,  too,  is 
not  what  it  proves,  but  whether,  upon  this  record,  it 
was  admissible  at  all. 

Rule  discharged. 
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1839. 


Wednesday, 
June  5th. 

A  witness,  pro- 
duced to  prove, 
a  parol  demise  ■ 
from  plaintiff 
to  defendant, 
stated  that,  at 
the  time  of 
making  it, 
plaintiff  looked 
at  written 
minutes,  from 
which  he  ap- 
peared to  read 
the  terms, 
to  which  de- 
fendant asr 
sented.  Held 
that,  in  the  ab- 
sence of  any 
further  proof 
respecting  the 
nature  of  the 
minutes,  parol 
evidence  of  the 
terms  of  the 
demise  were 
admissible. 


.  Trewhitt  against  Lambert. 

^^SSUMPSIT  on  an  agreement  for  repairing  pre- 
mises, whereof  defendant  was  tenant  to  the  plaintiff. 
Plea,  non  assumpsit.  At  the  trial  before  Coleridge  J., 
at  the  sittings  at  Westminster  in  this  term,  a  clerk  of  the 
plaintiff  was  called  to  prove  the  agreement.  The  wit- 
ness had  been  present  at  the  making  of  the  agreement ; 
upon  which  occasion  the  plaintiff  read  to  the  defendant 
the  terms  of  the  agreement  from  some  writing  held  in 
his  hand  at  the  time.  It  was  not  proved  what  the  writ- 
ing was ;  nor  was  it  shewn  to  the  defendant,  or  signed 
by  him.  The  defendant  assented  to  the  terms:  and 
shortly  afterwards  the  witness  wrote  down  the  terms  in 
a  book,  which  he  produced  in  court,  and  by  which  he 
refreshed  his  memory  after  trial.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  writing  ought  to  be 
produced.  The  learned  Judge  over-ruled  the  objection ; 
and  the  jury  found  for  the  plaintiff.    In  this  term  (a). 


Ball  moved  for  a  new  trial,  on  the  ground  that  the 
agreement  was  in  writing,  and  that  parol  evidence  of  it 
was  therefore  inadmissible.  He  distinguished  Doe  dem. 
Bingham  v.  Cartwright  (b)  from  the  present  case  by 
the  circumstance  that  the  memorandum  must  here  have 
contained  the  terms,  not  of  a  mere  proposal,  but  of  an 
accepted  agreement.  Rex  v.  Wrangle  {c)  was  also  re- 
ferred to. 

Cur.  adv.  vuli. 

(a)  May  31st.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

(6)  3  5.^  Aid.  326.  (c)  2A.^E.5\4. 

Lord 


Lambert. 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  1839. 
the  Court. 

Trewhitt 

This  was  a  motion  for  a  new  trial  on  account  of  the  against 
admission  of  parol  evidence  of  a  lease,  which  in  fact 
was  written.  The  fact  was,  that  the  plaintiff  had  taken 
down  in  pencil  writing  some  minutes  of  the  letting,  and 
read  them  over  to  the  defendant,  who  agreed  to  them. 
They  were  afterwards  entered  in  a  book  by  the  witness, 
who,  having  been  present  at  the  discourse,  refreshed 
his  memory  by  the  book.  It  was  said  that  the  original 
minutes  ought  to  have  been  produced.  But  there  was 
no  proof  what  these  minutes  were :  the  plaintiff  had 
never  said  that  they  constituted  the  lease :  it  was  proved 
only  that  the  plaintiff  looked  upon  a  paper,  and  ap- 
peared to  call  over  from  it  the  terms  of  the  intended 
lease.  It  might  have  been  all  in  cyphers  and  short- 
hand for  his  own  use,  in  no  legible  form.  There  was 
nothing  shewn  to  have  ever  existed  that  would  have 
conveyed  any  information  to  the  Court  or  jury. 


Rule  refused. 
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junTeth'  Sandys  against  Hodgson. 

Defendant  nPROVER  for  a  doff. 

brought,  trover      J|.  ^ 

against     for  Pleas.    1.  That  the  dog  was  not  the  property  of 

a  dog,  and  ob- 
tained a  verdict  the  plaintiff.    2.  Not  guilty.    3.  That  the  defendant 

mages,  subject   Converted  by  the  leave  and  licence  of  the  plaintiff. 

to  i5.  mi "the*^        The  replication  joined  issue  on  the  first  and  second 

doAo  de^nd^    pleas,  and,  as  to  the  third,  new  assigned  a  fresh  con- 

By  Pi^i"-  version. 

tift  s  authority 

J),  delivered         To  the  new  assignment  the  plaintiff  pleaded,  1st,  Not 

the  dog  to  de-         _  . 

fendant,  at  the   guilty  ;  2d,  Leave  and  licence. 

same  time  de- 
manding it  On  the  first  of  these  pleas  the  plaintiff  joined  issue, 

back  on  behalf         ,         ,  , 

of  plaintiff,  as  to  the  second  rephed  de  injuria, 

afa^timr'^'  ^''^^^  before  CoUman  J.,  at  the  Summer  Lan- 

^Td^  atthe^'^"  ^^^^^^  assizes  1837,  the  following  facts  appeared.  At 

time  named,  Lancaster  Sprinff  assizes  1837,  the  defendant  brought 

plamtiffde-  r      &  ?  & 

manded  the      two  actions  of  trover  for  the  same  dog,  which  was  the 

dog,  and  de- 
fendant refused  subject  of  the  present  action,  one  against  a  person 

to  deliver  it.  i  7  •  1    '         •  -i  -  -nt^ 

Plaintiff  named  Dowoiggen,  the  other  against  the  present  plamtiff. 

defendant^ra-'  The  defendants  in  each  of  these  actions  traversed  i/oc?^- 

tiff?  property  ^'^^'^  property.  Hodgson  v.  Dowhiggen  was  tried  first, 
Not'^i^^TiUy^^^^        ^  verdict  given  for  the  then  plaintiff  Hodgson,  da- 

and  Leave  and  ma^es  50/.,  to  be  reduced  to  Is.  if  the  doff  should  be 

licence.   Plain-        ^  ^ 

tiff  new  as-       delivered  up  to  Hodgson  before  the  fourth  day  of  the 

signed  to  the 

plea  of  Leave    following  term.     Afterwards  Hodgson  v.  Sandys  was 

and  licence;  to  .    ^    ,         07         n-       -1^      7  • 

which  defend-  tried ;  but,  Sandys  calling  Dowoiggen  as  a  witness,  a  ver- 

Not^iuiity!  ^^^^  was  found  for  the  defendant  on  the  plea  denying 

licence^ To^""^  ^odgson's  property.    Before  the  day  named  for  the 

which  last  plea 

plaintiff  replied  de  injuria. 

Held,  that  plaintiif  was  not  precluded  from  proving  his  title  by  having  authorised 
the  delivery ;  and  that,  on  proof  of  title,  he  was  entitled  to  a  verdict  on  all  the  above 
issues. 

delivery 
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delivery  of  the  dog,  Dowbiggen,  and  the  attorney  who  1839. 
had  conducted  the  defences  m  each  cause,  brought  the 

Sandys 

dog  (with  a  shilling)  to  Hodgson,  and  offered  it  to  him,  against 

Hodgson. 

mvino-  him  at  the  same  time  a  written  notice  demanding 
the  dog  as  Sandys' s  property,  and  on  his  behalf,  and 
stating  that  they  should  call  for  it  at  a  time  named. 
Hodgson  received  the  dog ;  and  the  attorney  called  for 
it  at  the  time  appointed,  and  demanded  it ;  but  Hodgson 
refused  to  give  it  up.  On  the  trial  of  the  present  action 
the  plaintiff  gave  evidence  of  his  title  to  the  dog,  and  pro- 
duced the  record  of  the  former  action  of  Hodgson  v.  San- 
dys ;  and  the  defendant  produced  the  record  of  Hodgson  v. 
Do*wbiggen  ;  and  it  was  shewn  that  Dowbiggen  and  the 
attorney  had  acted  by  the  planitifF's  authority.  For  the 
defendant  it  was  contended  that  the  plaintiff  had  pre- 
cluded himself  from  setting  up  his  title  in  this  action  ; 
and  that  no  conversion  was  proved  which  was  not  justi- 
fied by  the  leave  and  licence  first  pleaded  and  admitted 
by  the  plaintiff.  Verdict  for  plaintiff,  with  leave  for  the 
defendant  to  move  for  a  nonsuit. 

In  Michaelmas  term  1837^  Joseph  Addison  obtained  a 
rule  for  a  new  trial  or  a  nonsuit  (a). 

Cresswell  and  Alexander  now  shewed  cause.  First, 
there  is  no  ground  for  arguing  that  the  evidence  of  con- 
version, furnished  by  the  refusal  of  the  defendant  to 
redeliver  the  dog,  is  met  by  what  took  place  before. 
Independently  of  the  plaintiff's  consent,  the  fact  is 
simply  that  Dowbiggen  gave  up  to  the  defendant  posses- 
sion of  that  which  belonged  to  the  plaintiff.  So  far 
therefore  the  defendant  gained  no  title  except  as  against 
Dowbiggen  ;  and  the  plaintiff  was  entitled  to  sue.  Then, 

(a)  x^lso  for  reduction  of  damages  ;  but  on  this  there  was  no  decision. 

as 
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1839.  as  to  the  plaintiff's  conduct,  there  is  nothing  to  divest 
~  him  of  his  title.    There  is  no  estoppel  by  record  :  and, 

Sandys  rr        ^  ?  ? 

against       as  to  the  plaintiff's  consent,  he  merely  allows  Dowbiggen 

Hodgson. 

to  satisfy  the  condition  of  the  former  verdict,  by  . giving 
up,  as  between  Dowbiggen  and  the  defendant,  the  pos- 
session, which,  as  between  those  two,  Dowbiggen  was  not 
entitled  to  retain.  But  this  was  not,  either  in  form  or 
fact,  an  abandonment  of  the  plaintiff's  right  to  assert 
his  title  against  the  defendant.  If  the  defendant  was  not 
satisfied  with  the  delivery  on  these  terms,  of  which  he 
was  cognisant  from  the  written  notice,  he  should  have 
refused  to  receive  the  dog. 

Secondly,  there  is  nothing  in  this  record  to  vary  the 
above  view.  The  conversion  by  leave  and  licence  took 
place  when  possession  of  the  dog  was  delivered  by  Dow- 
biggen to  the  defendant.  Taking  property  of  another, 
by  assignment  from  a  party  who  has  no  authority  to 
dispose  of  it,  is  a  conversion;  M'Combie  v.  Davies  (a). 
That  took  place  here  by  leave  and  licence,  which  jus- 
tifies the  conversion,  but  does  not  prevent  the  transaction 
from  being  a  conversion.  If  the  defendant  meant  to 
contend  that  it  did,  he  should  have  taken  issue  on  the 
conversion,  and  have  given  the  leave  and  licence  in 
evidence.  Then  afterwards,  by  the  defendant's  refusal 
to  redeliver,  the  conversion  took  place  which  is  now 
assigned.  This  satisfies  the  rule  laid  down  in  note  (6) 
to  Greene  v.  Jones  {b),  that  two  trespasses  must  be 
proved  where  there  is  a  new  assignment. 

Joseph  Addison  and  W,  H.  Watson,  contra.  The 
plaintiff  first  treats  the  defendant  as  the  owner  of  the 

(a)  6  East,  538.  (b)  1  Wm.  Sau7id.  299  a. 

dog, 
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dog,  and  then  claims  it  as  his  own.     \_Patteso7i  J.    He  1839. 
treats  the  defendant  as  entitled  to  the  possession  as  be- 

Sandys 

tween  the  two,  Dowbiggen  and  the  defendant.    Why  is  against 

.  r  HoiJGSON. 

that  inconsistent  with  claiming  the  property  as  against 
the  defendant  ?  If  a  party  comes  in  to  defend  an  eject- 
ment, and  is  personally  estopped  as  against  the  plaintiff, 
and  a  verdict  passes  for  plaintiff,  the  tenant  in  possession 
may  give  up  possession,  and  then  sue  the  lessor  of  the 
plaintiff.]  Here  the  plaintiff  has  been  a  party  to  a 
fraudulent  delivery,  for  the  purpose  of  defeating  the 
defendant's  claim.  The  Court  will  not  allow  him  now  to 
avail  himself  of  the  title  which  he  has  fraudulently  held 
back:  3  Bac.  Ahr.  774,  &c.  (7th  ed.),  Fraud  (B.)  ; 
Clare  v.  The  Earl  of  Bedford  [a) ;  Cockshott  v.  Bennett  [h) ; 
Leicester  v.  Hose  (c) ;  Jackson  v.  Duchaire  (d) ;  Goodale 
V.  W^/af  {e).  In  Co.  Lit,  357.  b.  it  is  said,  "  So  it  is 
in  all  cases  where  a  man  hath  a  rightful  and  just  cause 
of  action ;  yet  if  he  of  covin  and  consent  do  raise  up  a 
tenant  by  wrong  against  whom  he  may  recover,  the 
covin  doth  suffocate  the  right,  so  as  the  recovery, 
though  it  be  upon  a  good  title,  shall  not  bind  or  restore 
the  demandant  to  his  right."  [Lord  Denman  C.  J. 
What  does  the  fraud  consist  in?  In  allowing  the  de- 
fendant to  take  the  dog,  or  in  getting  the  damages  re- 
duced ?J  In  giving  a  delusive  possession,  the  defendant 
being  entitled,  either  to  the  full  damages,  or  to  a  bona 
fide  surrender  of  the  property.  It  is  an  acknowledged 
principle,  that  a  party,  who  aids  a  transaction  in  which 
a  state  of  facts  is  taken  for  granted  on  all  sides,  shall 
not  afterwards  be  allowed  to  deny  those  facts,  however 
the  truth  may  be  :  Pickard  v.  Sears  {g), 

(a)  Cited  in  Hunsdenv.  Cheyney,  2  Vern.  151.        (b)  2  T.  R.  763. 
(c)  4  East,  (d)  3  T.  R.  551.  {e)  Poph.99. 

(g)  6  A.  f  E.  469.    See  Gregg  v.  Wells,  ant^,  p,  90. 

Vol.  X.  K  k  Then 
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1839.  Then,  as  to  the  new  assignment,  no  second  conver- 

sion  was  proved.    The  dog  being  delivered  up  to  the 
against       defendant  by  the  plaintiff's  consent,  there  was  no  con- 

HODGSON.  .         .         ^  ,  f.     .  , 

version  in  arterwards  reiusing  to  redeliver. 

Cur,  adv.  mlL 


Lord  Denman  C.  J.  afterwards,  in  this  term  (June 
1 1th),  delivered  the  judgment  of  the  Court.  After  stat- 
ing the  facts,  his  Lordship  proceeded  as  follows. 

On  the  trial  it  was  contended  that  Sandys's  conduct 
precluded  him  from  setting  up  any  claim  of  property  in 
the  dog,  as  it  plainly  led  Hodgson  to  believe  it  his 
(Hodgsons)  property.  And  recourse  was  had  to  the 
principle  lately  expounded  in  Pickardv.  Sears  (a),  which 
runs  through  many  cases  in  equity,  and  is  thus  stated 
by  Sugden  (3  Vend.  Sf  Purch.  428.  (i)  ) : — "  If  a  person 
having  a  right  to  an  estate  permit  or  encourage  a  pur- 
chaser to  buy  it  of  an  another,  the  purchaser  shall  hold 
it  against  the  person  who  has  the  right." 

But  we  cannot  apply  that  doctrine  to  the  case  before 
us;  because  we  do  not  perceive  how  Sandys  induced 
Hodgson  to  become  the  purchaser  of  the  dog.  For,  in 
the  first  place,  he  did  not  become  the  purchaser,  but 
only  established  a  right  of  action  against  Dowbiggen 
as  a  wrong  doer ;  and,  secondly,  Sandys  cannot  be 
said  to  have  persuaded  him  that  he  admitted  his  title, 
having  himself  so  lately  claimed  to  hold  the  dog  against 
him. 

If,  indeed,  it  had  been  proved  that  Hodgson  was  in- 
duced by  Sandys's  conduct  to  enter  into  a  disadvantageous 
compromise  of  the  action,  there  might  have  been  some 
difference.   But  we  do  not  know  that  it  was  such.  Hodg- 

(a)  6  A.  8f  E.  469.  (b)  lOth  ed. 

son 


Hodgson. 
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S071  may  have  entitled  himself  to  recover  the  dog  against  1839. 
Dowhiggeii ;  and  it  would  then  be  just  to  enter  a  verdict  " 

Sandys 

for  what  may  be  the  whole  amount  of  the  damages  laid  against 
in  the  declaration,  called  penal  damages,  to  compel  resti- 
tution :  but  the  fact  of  conversion  may  have  entitled 
Hodgson  to  no  more  damages  than  the  Is.  actually  paid. 
And  this  arrangement  between  them,  as  far  as  appears, 
was  wholly  independent  of  the  question  of  property  as 
between  Sandys  and  Hodgson.  For,  though  Sandys 
may  have  claimed  through  Dowhiggen,  there  is  no  in- 
consistency in  supposing  that  Doiuhiggen  was  in  such  a 
position  towards  Hodgson  as  to  have  no  defence  against 
him,  and  yet  that  Sandys  was  entitled  as  owner  to  recover 
it  from  Hodgson. 

Rule  discharged. 


Jackson  against  Hill.  Thursday, 

°  June  6th. 

DEBT  for  an  escape.  The  declaration,  after  averring  I"  an  action 
^  against  the 

that  the  liberty  of  Pickering  Lythe,  in  the  county  of  bailiff  of  the 

liberty  of  P. 

YorJc,  is  an  ancient  liberty  with  return  of  writs,  and  that  in  the  county  ' 
defendant,  at  the  several  times  when  &c.,  was  chief  bailiff  escape  of  a 

prisoner  in  ex- 
ecution the  declaration  alleged  a  mandate  by  the  sheriff  of  Y.  to  the  defendant  "  as  chief 
bailiff  of  the  liberty  of  P.,  or  his  deputy,"  to  take  W.  T.,  if  found  in  his  liberty  &c. 
The  instrument  produced  in  proof  of  the  averment  was  in  the  form  of  a  common  sheriff's 
warrant,  and  was  addressed  by  the  sheriff  to  the  keeper  of  the  county  gaol,  "  the  chief 
bailiff  of  P.,  his  deputies,  and  J.  D.,  my  bailiffs,''^  and  commanded  them,  jointly  and  seve- 
rally, to  take  W.  T.,  if  found  "  in  my  bailiwick,"  &c.,  "  that  /  may  have  the  bodies"  &c. 
The  deputy  of  the  defendant  thereupon  arrested  and  conveyed  IV.  T.  to  the  county  gaol 
out  of  the  liberty  : 

Held,  that  the  averment  was  not  proved  ;  for  that  the  precept  was  not  a  mandate  to 
defendant  as  bailiff  of  a  liberty,  but  a  warrant  to  him  as  sheriff's  bailiff,  and  acted  upon 
as  such  ;  though  it  was  shewn  that  defendant,  when  ruled  by  plaintiff  to  return  "  the  man- 
date," had  obtained  time  to  do  so,  and  had  not  then  set  it  up  as  a  common  warrant. 

Per  Patteson  J.  A  bailiff  of  a  liberty,  when  addressed  in  the  mandate  as  the  sheriff's 
bailiff,  may  waive  his  franchise  and  act  upon  it  in  the  latter  character. 

In  such  an  action  the  plaintiff  is  not  estopped  by  the  sheriff's  return  of  cepi  corpus  to 
the  writ  of  ca.  sa. 

K  k  2  thereof^ 


Hill. 
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1839.  thereof,  recited  a  judgment  in  the  Court  of  King's  Bench 
Jackson  ^^^covered  by  plaintiff  against  W.  Taylor  and  W,  Taylor 
against  the  younger,  for  98/.  debt  and  costs.  That  plaintiff 
thereupon  sued  out  a  ca.  sa.  directed  to  the  sheriff  of 
Yorkshire^  and  duly  indorsed  and  delivered  it  to  him. 
That  the  sheriff  thereupon,  by  his  mandate  duly  made 
in  writing  under  his  hand  and  seal  of  office,  and  directed 
to  defendant,  as  chief  bailiff  of  the  said  liberty,  or  his 
deputy,  required  him  to  take  the  said  W,  T,  and  JF.  T, 
jun.  if  they  should  be  found  in  his  liberty,  and  them 
safely  keep,  so  that  he  (the  sheriff)  might  have  their 
bodies  &c. ;  which  mandate  was  delivered  to  defendant 
to  be  executed  in  due  form  of  law.  That  defend- 
ant, by  virtue  of  such  writ  and  mandate,  as  chief 
bailiff  &c.,  took  and  arrested  the  said  W»  T.  and  W.  T. 
jun.  within  the  liberty,  and  then,  by  virtue  of  the  said 
writ  and  mandate,  kept  and  detained  them  in  his  custody 
in  execution  at  the  suit  of  plaintiff  from  thence  until 
defendant,  being  such  chief  bailiff,  afterwards,  towit  on 
&c.,  without  the  leave  or  licence  and  against  the  will  of 
the  plaintiff,  suffered  and  permitted  them  to  escape  out 
of  his  custody;  and  the  said  IV.  T.  and  W.  T.  jun.  did 
escape  and  go  at  large  wheresoever  they  would,  and 
out  of  the  said  liberty,  the  plaintiff  then  and  still 
being  unsatisfied.  Whereby  an  action  hath  accrued 
&c. 

Pleas.  1.  That  the  liberty  of  Pickering  Lythe  is  not 
an  ancient  liberty  with  return  of  writs,  in  manner  and 
form  &c.  2.  That  the  sheriff  did  not  by  his  mandate  in 
writing  &c.,  directed  to  defendant  as  chief  bailiff  of  the 
said  liberty,  or  his  deputy,  require  defendant  to  take  the 
said  W,  T  and  W.  T  jun.  &c.,  in  manner  and  form  &c. 

3.  That 
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3.  That  the  mandate  was  not  delivered  to  defendant  to  1839. 
be  executed  &c.,  in  manner  and  form  &c.     4.  That  " 

Jackson 

defendant  did  not,  by  virtue  of  the  said   writ  and  against 

Hill. 

mandate,  take  or  arrest  W,  T.  jun.,  in  manner  and 
form  &c.  5.  That  W.  T.  and  W.  T.  jun.  did  not 
escape  or  go  out  of  the  custod}^  of  defendant,  or  go  at 
large,  in  manner  and  form  &c.  6.  That  there  is  not, 
nor  ever  was,  within  the  said  liberty  any  gaol  for  the 
custody  of  prisoners  arrested  within  the  liberty  by  virtue 
of  any  mandate  directed  to  the  chief  bailiff  by  the  sheriff 
of  Yorkshire,  and  that  from  time  immemorial  the  chief 
bailiff  has  been  used  to  convey  all  prisoners  so  arrested 
to  the  castle  of  York,  out  of  the  liberty,  and  there 
deliver  them  to  the  custody  of  the  sheriff,  and  the  sheriff 
has  been  used  to  keep  all  prisoners  so  delivered.  That 
defendant,  having  arrested  the  Taylors  under  the  writ 
and  mandate,  conveyed  them  by  the  nearest  and  most 
convenient  way  out  of  the  liberty,  in  and  through  the 
county  of  Yorlc  and  the  county  of  the  city  of  York,  to 
the  said  castle,  and  then  delivered  them  to  the  said 
sheriff  &c.  ;  and  that  the  said  conveyance  out  of  the 
liberty  is  the  same  escape  whereof  the  plaintiff  has  com- 
plained. Verification.  7.  That  plaintiff  ought  not 
further  to  be  admitted  or  received  to  plead  the  said  de- 
claration by  him  above  pleaded,  as  to  so  much  thereof 
wherein  plaintiff  alleges  that,  by  virtue  of  the  writ  and 
mandate  in  the  declaration  mentioned,  defendant,  as 
chief  bailiff  of  the  liberty  of  Pickering  Lythe,  took  and 
arrested  the  said  W,  T.  and  W,  T.  the  younger,  and 
then,  by  virtue  of  the  said  writ  and  mandate,  kept  and 
detained  them  in  his  custody  in  execution  at  the  suit  of 
plaintiff,  because  he  says  that,  after  the  commencement 

K  k  3  of 
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of  this  suit,  and  before  the  day  of  pleading  this  plea, 
at  the  return  of  the  said  writ,  towit  on  the  1 1th  June 
1836,  the  said  sheriff  duly  returned  the  said  writ  in  the 
declaration  mentioned  to  the  court  of  our  said  Lord 
th«  King  at  Westminster,  and  then  and  there  returned 
thereon  that  by  virtue  thereof  he,  the  said  sheriff,  had 
taken  the  said  W.  T.  and  W.  T.  the  younger,  whose 
bodies  he  had  ready  at  the  time  and  place  in  the  said 
writ  contained,  as  by  the  said  writ  he  was  commanded, 
as  by  the  record  of  the  said  writ  and  of  the  return 
thereof  remaining  &c.  more  fully  appears.  Verification 
by  the  record,  and  prayer  of  judgment  if  the  plaintiff 
ought  further  to  be  admitted  or  received  &c.  (as  in  the 
introductory  part  of  the  plea).  8.  That  defendant,  as 
chief  bailiff  of  the  said  liberty,  had  not  the  execution 
and  return  of  all  writs  to  be  executed  within  the  limits 
of  the  liberty  &c. 

Replications.  —  As  to  the  first,  second,  third,  fourth, 
fifth,  and  eighth  pleas,  similiter :  issue  joined.  —  As 
to  the  sixth  plea,  that  there  was  a  gaol  within  the 
liberty  which  had  became  dilapidated  and  in  decay, 
and  that  the  chief  bailiff  was  bound  to  keep  all  such 
prisoners  in  safe  custody  within  his  liberty ;  with  a 
special  traverse  of  the  immemorial  usage  stated  in  the 
plea,  &c.  :  conclusion  to  the  country  :  issue  thereon.  — 
As  to  the  seventh  plea,  demurrer,  alleging  for  causes 
that  the  plea  neither  traversed,  nor  confessed  and 
avoided,  the  matter  in  the  declaration ;  that  the  matter 
pleaded  as  an  estoppel  could  not  be  set  up  as  such  to 
the  taking  and  arrest,  or  the  cause  of  action  mentioned 
in  the  declaration ;  that,  the  cause  of  action  being 
against  defendant  for  an  escape,  the  plaintiff's  being 

estopped 
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estopped  from  alleging  that  defendant  took  and  arrested  1839. 
the   Taylors  could  not  constitute  any  answer ;   that  \ 

^  Jackson 

the  plea  was  an  argumentative  traverse,  and  bad  for  against 

Hill. 

repugnancy,  because,  if  defendant  was  guilty  of  an 
escape  (which  the  plea  admits),  he  must  have  arrested 
the  Taylors;  that  the  sheriff's  return,  admitting  it  to  be 
conclusive,  cannot  alter  the  liabilities  of  the  parties  at 
the  commencement  of  the  action ;  and  that  the  plea  al- 
leged a  return  by  the  sheriff  at  the  return  day  of  the 
writ,  whereas  there  is  no  return  day  in  the  said  writ 
Joinder. 

The  trial  of  the  issues  came  on  at  the  Yorl:  Summer 
assizes  1837,  before  Parke  B.,  when  a  verdict  was  found 
for  the  plaintiff  on  the  first  and  eighth  pleas ;  and  for 
the  defendant  on  the  second,  third,  fourth,  and  fifth 
pleas,  subject  to  the  opinion  of  this  Court  on  the  ques- 
tion, whether  a  certain  document  put  in  evidence  an- 
swered the  description  of  a  mandate  by  the  sheriff  to  the 
defendant,  as  stated  in  the  declaration.  The  jury  were 
discharged  from  finding  a  verdict  upon  the  issue  on  the 
sixth  plea. 

The  writ  of  ca.  sa.,  issued  to  the  sheriff,  contained  no 
clause  of  non  omittas.  Upon  receipt  of  it,  the  sheriff 
sent  to  the  defendant  by  post  the  following  document 
under  his  seal  of  office,  addressed  to  "  The  chief 
bailiff  of  Pickering  Lythe" 

Yorkshire  to  wit.  N.  E,  Yarhurgli  Esq.,  sheriff  of 
the  county  aforesaid,  to  the  keeper  of  the  gaol  of  the 
said  county,  and  also  to  the  chief  bailiff  of  the  liberty  of 
Pickering  Lythe^  his  deputies,  and  Job  Doe,  my  bailiffs, 
greeting.  By  virtue  of  a  writ  of  our  Sovereign  Lord  the 
King  to  me  directed,  I  command  you  and  every  of  you 
K  k  4  jointlv 
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1839.      jointly  and  severally  that  you  take,  or  one  of  you  take, 
William  Taylor  and  William  Taylor  the  younger,  if  they 
against       shall  be  found  in  my  bailiwick,  and  them  safely  keep,  so 

Hill. 

that  I  may  have  their  bodies  before  our  Sovereign  Lord 
the  King  2Li  Westminster,  immediately  after  the  execution 
hereof,  to  satisfy  David  Jackson,  as  well  a  certain  debt 
of  54/.,  which  he  lately  in  the  King's  Court  before  the 
King  at  Westminster  recovered  against  the  said  William 
Taylor  and  William  Taylor  the  younger,  as  also  44/. 
which  in  the  said  court  were  awarded  to  the  said  David 
Jackson  for  his  damages  which  he  had  sustained,  as  well 
on  occasion  of  the  detention  of  the  said  debt  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf 
laid  out,  whereof  the  said  W,  Taylor  and  W,  Taylor  the 
younger  are  convicted.  Hereof  fail  not  as  you  will  answer 
at  your  peril.  Given  under  the  seal  of  my  office  the 
16th  April  1836." 

"  By  the  sheriff."  (l.  s.) 
"  You  are  hereby  required  not  to  discharge  the  de- 
fendant without  order  from  the  said  sheriff." 

There  was  also  a  memorandum,  upon  the  above,  of  the 
description  and  residence  of  the  Taylors,  the  sum  to  be 
taken  under  the  writ,  and  the  name  and  address  of  the 
plaintiff's  attorney,  as  endorsed  on  the  ca.  sa. 

The  arrest  was  made  by  the  deputy  of  the  chief  bailiff, 
who  conveyed  the  prisoners  to  the  county  gaol  at  York,  out 
of  the  liberty.  The  plaintiff  had,  since  the  commence- 
ment of  this  action  for  an  escape,  ruled  the  sheriff  to  re- 
turn th«  writ;  and  also  the  defendant,  the  chief  bailiff,  to 
return  the  sheriff's  mandate  to  him.  Both  had  obtained 
further  time  to  make  their  returns.  The  sheriff  after- 
wards returned  cepi  &c. ;  and  the  chief  bailiff  (the  now 

defendant) 
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defendant)  thereupon  applied  to  this  Court  to  discharge 
the  rule  obtained  against  himself;  which  was  accordingly 
done  (a). 

On  the  following  Michaelmas  term,  Atcheriey  Serjt. 
moved  to  enter  a  verdict  for  the  plaintiff  instead  of  the 
defendant,  on  the  point  reserved  at  the  trial. 

Cresswell  and  Wightmaji  now  shewed  cause.  This  is 
no  mandate  to  the  defendant  as  bailiff  of  a  liberty,  but 
a  mere  warrant  by  the  sheriff  to  the  defendant  as  his 
bailiff  to  arrest  the  Taylors  within  the  sheriff's  bailiwick. 
Under  this  warrant  the  defendant  might  have  arrested 
any  where  in  the  county.  As  bailiff  of  a  liberty  he  could 
have  arrested  only  within  the  liberty.  It  directs  the 
defendant  to  keep  the  prisoners  "  so  that  /  may  have 
their  bodies;"  whereas  the  ordinary  mandate  to  the 
bailiff  of  a  liberty  is  to  take  "  that  you  may  have  his 
body  "  &c. ;  Ritson^s  Office' of  Bailiff  of  a  Liberty,  p.  76. 
(Appendix).  The  fact,  that  the  defendant  is  addressed  as 
"  chief  bailiff  of  the  liberty,"  is  immaterial,  and  mere 
description.  It  is  not  a  mandate  to  him  as  such.  This 
distinction  is  like  that  between  a  writ  against  a  de- 
fendant as  administrator,  and  one  only  describing  him 
so.  It  is  said  that  an  arrest  by  the  sheriff's  bailiff 
within  the  liberty  would  be  unlawful,  and  that  the 
defendant  must  therefore  be  presumed  to  have  acted 
legally  in  his  character  of  bailiff  of  the  liberty.  The 
answer  is,  that  the  liberty  is  within  the  sheriff's  baili- 
wick, and  that  the  arrest  by  him  within  the  fran- 
chise is  good,  though  it  may  expose  him  to  an  action 
at  the  suit  of  the  lord  of  the  liberty  ;  Villa  de  Darby  v. 

(a)  See  Jackson  v.  Taylor,  SBovol.  P.  C.  140. 

Foxley 


1839. 
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1839.       Foxley  {a).    Nor  is  the  arrest  objectionable  even  on 
that  ffroLind,  if  the  lord,  or  his  bailiff,  waive  his  fran- 

Jackson 

against       chise  by  consenting  to  arrest  under  the  warrant  of 

Hill. 

the  sheriff  as  his  bailiff.  That  the  franchise  may  be 
waived  appears  from  Munday  v.  Frogat  {b),  where  the 
bailiff  of  the  liberty  of  the  High  Peak  took  a  bail 
bond  in  the  sheriff's  name,  which  was  held  good,  the 
bailiff  having  thereby  waived  his  franchise,  and  there 
being  no  gaol  in  the  liberty.  There  is  an  Anonymous 
case  in  March  (c)  which  also  shews  that  the  sheriff 
may  address  his  warrant  to  the  bailiff  of  a  liberty  as 
his  bailiff."  Indeed  the  bailiff  of  a  franchise  is  no 
more  than  a  special  bailiff  of  the  sheriff,  and  was  so 
considered  by  Lord  Ellenborough  C.  J.  in  Grant  v. 
Bagge  (d),  \_Patteson  3.  The  instrument  is  addressed 
to  the  chief  bailiff  and  "his  deputies  now  the  sheriff's 
bailiff  cannot  make  a  deputy;  it  may,  therefore,  be  argued 
that  the  sheriff  must  have  meant  to  treat  the  defendant 
as  the  officer  of  the  franchise,  and  not  as  his  own  bailiff.] 
No  such  inference  would  be  legitimate ;  for  it  is  also 
addressed  to  the  keeper  of  the  county  gaol,  who  could 
not,  as  such,  arrest  at  all.  Then  it  is  said  that  the 
bailiff,  when  ruled  to  return  the  mandate,  applied  for 
time,  and  thereby  admitted  the  nature  of  it,  and  his 
liability  to  make  a  return  to  it,  as  such  mandate.  But 
this  is  no  estoppel ;  or,  if  it  is,  it  may  be  argued  that  the 
plaintiff  has  equally  estopped  himself  by  treating  the 
arrest  as  one  made  by  the  sheriff,  and  compelling  him 
to  return  cepi  corpus,  by  which  it,  at  all  events,  appears 
that  the  sheriff  considered  the  arrest  to  have  been  made 

(a)  1  Rol.  Rep.  119.      -        (&)  3  Xeb.  71,  117,  125. 

(c)  March's  Reports  or  New  Cases,  ed.  1675.  p.  25. 

(d)  3  East,  128.    See  ib.  p.  140. 

by 
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by  himself,  and  in  his  own  bailiwick.     The  precept  1839. 
cannot  be  both  warrant  and  mandate  ;  it  must  be  one  jIckson 
or  the  other,  and,  upon  the  whole,  it  must  be  taken  to  ^g^^^st 
be  the  former.    Booth  man  v.  T/ie  Earl  of  Surrey/  (a)  is 
the  case  that  has  probably  induced  the  plaintiff  to  try 
this  experiment :  but  there  it  appeared  that  there  was  a 
gaol  within  the  liberty  ;  the  precept  was  directed  to  the 
chief  bailiff  and  his  deputies  only  ;  and  the  sheriff 
clearly  treated  him  as  such  throughout  the  proceed- 
ings {b).    \_Paiteson  J.  referred  to  the  note  in  Ritson's 

Office. 

(a)  2  T.  R.  5. 

(b)  A  copy  of  the  form  of  mandate  used  in  Boothman  v.  The  Earl  of 
Surrey  was  produced  at  the  desire  of  the  Court.  It  was  as  follows.  "  Fork- 
shire,  to  wit.  Sir  Thomas  Turner  Sling<tby,  Bart.,  sheriff  of  the  said  county, 
to  the  chief  bailiff  of  the  liberty  of  Hallamshire  and  his  deputies,  greeting. 
Whereas  his  Majesty  lately  commanded  the  sheriff  of  Yorkshire  that  he 
should  cause  to  be  levied  of  the  goods  and  chattels  in  his  bailiwick  of  John 
Woolhouse,  otherwise  Wollas,  371. ,  which  in  his  said  Majesty's  Court  before 
his  said  Majesty  at  Westminster  were  awarded  to  Sarah  Boothman  for  her 
damages,  which  she  sustained  by  reason  of  not  performing  certain  pro- 
mises and  undertakings  made  by  the  said  John  to  the  said  Sarah  at  Leeds 
in  my  county,  and  that  he  should  have  that  money  before  his  said  Majesty 
at  Westminster  at  a  certain  day  now  past,  to  render  to  the  said  Sarah  for 
her  said  damages,  whereof  the  said  John  was  convicted,  as  appeared  to  his 
said  Majesty  on  record,  and  the  said  sheriff  on  that  day  returned  to  his 
said  Majesty  that,  for  the  execution  of  the  said  writ  to  him  directed,  he 
commanded  the  chief  bailiff  of  the  liberty  of  Hallamshire  in  his  county, 
who  had  the  full  execution  of  all  writs,  precepts,  and  process  to  be  exe- 
cuted in  that  liberty  and  the  return  thereof,  and  to  whom  the  execution 
of  the  said  writ  wholly  belonged,  inasmuch  as  he  could  not  execute  the 
same  in  his  county  out  of  the  said  liberty,  which  said  chief  bailiflT,  towit 
The  Right  Honorable  Charles  Howard,  commonly  called  the  Earl  of 
Surrey,  had  answered  and  returned  to  the  said  sheriff's  precept  to  him 
directed  in  the  words  following,  endorsed  on  a  copy  of  the  said  precept, 
(that  is  to  say,)  '  I  have  caused  the  within  execution  to  be  executed,  and 
have  levied  of  the  goods  and  chattels  of  the  within  mentioned  defendant, 
lying  within  my  bailiwick,  the  sum  of  Ql.  135.  2rf.  and  no  more,  the  said 
defendant  having  nothing  more  within  my  bailiwick  whereupon  I  could 
raise  the  within  mentioned  sum  of  211.  as  within  I  am  directed.  Dated 
this  14th  January  1783.  Surrey.^  Therefore,  by  virtue  of  his  said  Ma- 
jesty's 
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Office  of  Bailiff  of  a  Liberty,  p.  14.,  wh  ich  mentions  the 
practice  of  directing  the  sheriff's  warrant  as  well  to  the 
bailiff  of  the  liberty  as  to  one  or  more  of  his  own  bailiffs, 
and  thereby  avoiding  the  necessity  of  a  non  omittas 
clause.] 

Atcherley  Serjt.,  Kno'wles,  and  W.  H.  Watson,  contra. 
The  instrument  is  a  mandate,  and  pursues  the  usual 
form  of  such  mandates.  [Copies  of  several  mandates 
by  sheriffs  to  the  bailiffs  of  this  and  other  liberties  were 
produced  from  the  files  of  this  Court;  but  the  Court  ob- 
served that  none  of  the  bailiffs  were  addressed  by  the 
sheriff  as  "  my  bailiffs."]  It  is  addressed  to  the  chief 
bailiff,  as  such.  It  names  "  his  deputies,''  which  would 
be  improper  if  it  were  the  case  of  a  common  bailiff,  who 
cannot  have  a  deputy,  but  only  an  assistant.  If  the 
deputy  of  the  chief  bailiff  be  intended,  then  the  arrest, 
which,  in  fact,  was  made  by  the  deputy,  was  regular. 
\_Patteson  J.  The  defendant  may  say  that  the  warrant 
makes  all  his  deputies  to  be  also  the  sheriff's  bailiffs  for 
this  purpose.]  A  general  address  of  that  kind  is  not 
enough.  The  name  of  the  bailiff  should  be  mentioned 
in  the  warrant.  Housin  v.  Barr&w  (a)  shews  the  neces- 
sity of  this,  where  a  warrant  to  M.  "  and  all  the  others 
of  the  sheriff's  officers"  was  adjudged  bad.  iLittle- 
dale  J.  There  may  be  known  deputies  within  the  fran- 


j€sty's  writs  to  me  directed,  reciting  as  or  to  the  effect  aforesaid,  I 
command  you  and  every  of  you,  that  ye,  some  or  one  of  you,  take  the  said 
John,  if  and  so  forth,  and  him  safely  keep,  so  that  I  may  have  his  body 
before  his  said  Majesty  at  Westminster  on  Wednesday  next  after  one 
month  of  Easter,  to  satisfy  the  said  Sarah  for  33^.  6s.  lOd.  the  residue  of 
the  damages  aforesaid;  and  this  and  so  forth.  Given  under  the  seal  of 
my  office  "  &c. 
(a)  6  T.  E.  122. 

chise  ; 


1839. 
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chise;  and  the  sheriff  may  make  them  his  bailiffs  without  1839. 
further  describing  them.]    The  presumption,  as  against  J 
the  defendant,  is  that  he  acted  as  officer  of  the  hberty  ;  against 

Hill. 

for  in  that  character  he  apphed  to  this  Court,  and  ob- 
tained time  to  make  his  return.  [_Patteson  J.  He  seems 
to  have  treated  it  as  a  warrant ;  for  he  hands  the  prisoner 
over  to  the  county  gaol.]  There  was  an  issue  on  a 
custom  to  do  this,  and  on  the  existence  of  a  local  gaol. 
It  cannot  be  presumed  that  the  sheriff  would  direct  his 
own  bailiff  to  disturb  the  defendant's  franchise,  or  direct 
the  defendant's  deputies  to  do  so,  by  an  act  which  would 
entitle  the  sheriff  to  the  fees.  The  instrument  has  a 
double  aspect.  It  may  operate  as  a  mandate  or  a 
warrant  at  election ;  or  it  may  operate,  distributively, 
as  both ;  authorising  the  defendant  or  his  deputy  to 
take  within  the  liberty,  and  the  gaoler  to  receive  and 
keep  the  prisoner  when  so  taken.  Such  a  mode  of 
construction  is  justified  by  Blatcher  v.  Kemp  [a).  The 
addition  of  the  words  "  my  bailiffs,"  and  "  my  baili- 
wick," is  not  repugnant  to  this  construction  ;  for  it  is 
admitted  on  the  other  side  that  the  liberty  is  within 
the  sheriff's  bailiwick  :  and  Dalton's  Office  of  Sheriffs  (b). 
Grant  v.  Bagge  (c),  and  the  argument  in  Wentwortk 
V.  Broadwater  {d\  are  authorities  to  shew  that  the 
bailiff  of  a  liberty  is,  in  effect,  the  servant  or  bailiff  of 
the  sheriff.  The  mandate,  therefore,  only  describes 
the  defendant  according  to  the  legal  effect;  that  is, 
as  one  of  the  sheriff's  bailiffs.  [Patteson  J.  Ritson 
does   not  approve   of  that  doctrine  {e).'\    In  Platel 

(tt)  Note  to  Wallace  v.  Mng,  1  H.  Bl.  15. 

(6)  Ch.  39.  p.  181.  ed.  1700.  (c)  ^  East,  128. 

(d)  jSArmwer,  413. 

(e)  See  Ritson' s  Office  of  Bailiff  of  a  Liberty,  note,  p.  8. ;  p.  16. ;  note, 
p.  24.  ;  note,  p.  75. 

v.  Dowse 
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V.  Dowse  [a)  a  warrant  to  levy,  in  the  ordinary  form  of 
a  sheriff's  warrant,  was  so  addressed  by  the  sheriff  to 
one  who  was  the  deputy  bailiff  of  a  hberty  :  upon  re- 
ceipt of  the  warrant,  the  deputy  acted  upon  it  as  if  it 
had  been  a  mandate  to  his  principal ;  and,  by  direction 
of  the  chief  bailiff,  paid  the  money  to  the  assignees  of 
the  judgment  debtor,  who  had  become  bankrupt :  and 
it  was  held  that  the  chief  bailiff  could  not  afterwards 
refuse  to  return  the  mandate  on  the  ground  that  it  was 
a  warrant,  and  not  a  mandate.  The  case  is  in  point, 
and  is,  in  fact,  a  stronger  one  than  the  present ;  for  the 
instrument  here  is,  at  least,  ambiguous  (b) ;  and  the  de- 
fendant has  given  proofs  more  unequivocal  than  were 
given  in  Plately,  Dowse  {a)  that  he  regarded  it  as  a  man- 
date. The  case  of  Munday  v.  Frogat  {c)  is  obscurely 
reported,  and  is  entided  to  little  weight,  and  is  more- 
over distinguishable ;  for  the  defendant  here  is  attempt- 
ing to  waive  the  franchise  for  his  own  benefit,  whereas 
there  the  party  waived  his  privilege  to  the  detriment  of 
no  one  but  himself. 

By  the  direction  of  the  Court,  the  demurrer  to  the 
seventh  plea  was  now  argued. 

W.  H.  Watson,  for  the  plaintiff.  There  is  no  pre- 
cedent of  a  plea  of  estoppel  on  matter  arising  since 
the  commencement  of  the  action.  {JLittledale  J.  Why 
should  it  not  be  as  good  as  if  pleaded  at  first?] 
It  is  no  estoppel  at  all  in  this  action.    The  rule  is 

(ct)  4  New  Ca.  204. 

(6)  It  was  noticed  by  the  Court,  in  the  course  of  the  argument,  that 
a  prifited  form  of  a  commofi  sheriff's  warrant  had  been  used,  a  non 
omittas  clause  having  been  erased,  and  the  address  to  the  chief  bailiff, 
and  his  deputies,  inserted. 

(c)  SKeh.1l,  117,  125. 

thus 
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thus  laid  down  in  Daltons  Office  of  Sheriffs  (a) :  A  man  1839. 
may  not  have  a  direct  averment  against  the  return  of 

Jackson 

the  sheriff  in  the  same  action ;  but,  in  another  action,  against 

Hill 

he  may ;  as  in  debt  against  the  bailiff'  of  a  franchise 
for  an  escape  of  one ;  return  of  the  sheriff  that  he  had 
taken  him  by  a  warrant  directed  to  him  (the  bailiff)  on 
a  ca.  sa. ;  it  may  be  averred  that  no  such  warrant  was 
directed  to  him ;  and  for  this  he  cites  Yearb.  Pasch. 
l5Ed,4<.  f.  1.  B.  pi.  8.  So  in  Parkes  v.  Mosse  {b), 
where  trover  was  brought  by  an  executor  against  a 
sheriff's  bailiff,  who  had  taken  goods  of  the  testator 
under  a  fi.  fa.,  it  was  held  that  the  defendant  might  shew 
the  taking  and  the  delivery  over  to  the  sheriff,  and  was 
not  estopped  by  a  return  of  the  sheriff  excusing  himself 
for  not  executing  the  writ.  The  return  of  the  sheriff' 
may  be  prima  facie  evidence,  even  between  strangers 
to  it ;  Gyfford  v.  Woodgate  [c)\  but  it  is  not  an  estoppel 
even  against  himself  in  another  action,  as  in  case  for 
not  levying ;  Brydges  v.  Walford  {d).  If  it  be  an  es- 
toppel, it  must  be  reciprocal ;  yet  these  cases  shew  that 
the  defendant  is  not  estopped  by  it.  As  to  the  special 
ground  of  demurrer,  the  plea  states  a  return  day  of 
the  writ,  whereas  the  writ  of  execution  was  returnable, 
not  on  a  certain  day,  but  immediately. 

Wigktman,  contra.  The  return  of  a  sheriff  is  "  of 
such  high  regard,"  that  no  averment  is  admitted  against 
it,  Com.  Dig.  Retorn,  (G).  In  Harrington  v.  Taylor  {e) 
the  plaintiff,  in  reply  to  a  plea  of  the  Statute  of  Limit- 
ations, stated  process  sued  out  within  six  years  and 

(a)  Ch.  42.  p.  191.  ed.  1700.       {b)  Cro.  Eliz.  181.  S.  C.  1  Leon.  144. 
(c)  UEast,  297.  (d)  6  M.  8f  S.  42. 

(e)  15  East,  378.    The  rejoinder  was  there  objected  to,  because  it  con- 
cluded to  the  country,  and  amounted  to  a  plea  of  nul  tiel  record. 

duly 
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1839.  duly  returned  and  continued,  to  which  the  defendant 
"  rejoined  that  the  process  was  not  returned :  it  was 

Jackson  ^ 

against      admitted  by  the  counsel  for  the  defendant  that  the 

Hill. 

rejoinder  was  bad,  as  no  averment  could  be  made 
against  the  return.  The  return  of  a  rescue  is  con- 
clusive on  the  party,  even  on  an  indictment  [a).  The 
only  remedy  is  an  action  for  damages  against  the  sheriff 
for  the  false  return.  The  sheriff  takes  by  the  hands 
of  the  defendant,  and  returns  that  he  has  the  prisoners 
in  custody ;  the  plaintiff  alleges  that  the  defendant  took 
them,  and  then  let  them  go  out  of  the  liberty.  He 
does  not  allege  that  the  escape  was  within  the  liberty. 
The  declaration  and  the  return  as  pleaded,  taken  to- 
gether, shew  that  the  escape  complained  of  was  the 
delivery  to  the  sheriff,  which  is  no  good  cause  of  ac- 
tion. \_Patteson  J.  The  allegation  is,  that  the  defend- 
ant suffered  them  to  escape,  and  that  they  did  escape, 
and  go  at  large  "  wheresoever  they  would."]  Boothman 
v.  The  Earl  of  Surry  {h)  was  new  law.  There  was  no 
instance  of  such  an  action  before ;  and  the  principle  of 
it  is  questionable.  At  all  events  it  is  inapplicable  to 
this  case.  The  bailiff  there  had  a  gaol  within  the 
liberty ;  here  no  such  gaol  is  shewn  to  exist.  The 
defendant  is  therefore  directed,  and  is  obliged,  to  de- 
liver the  prisoners  to  the  sheriff,  that  he  (the  sheriff) 
may  have  their  bodies  &c.  He  cannot  be  sued  for 
doing  that  which  he  is  compelled  by  law  to  do. 

Watson^  in  reply.   In  the  cases  in  Comyn,  where  aver- 
ments were  not  permitted  against  the  return,  the  point 

{a)  But  see  Lord  Ellenborough  in  Gyfford  v.  Woodgate,  1 1  East,  299. 

(6)  2  T.  R.  5.  See  Ritson's  Office  of  Bailiff  of  a  Liberty,  p.  23,  24.  n. 
who  refers  to  Appleton  v.  Burr,  Cro.  EL  158,  289.,  cited  also  Cro.  Jac. 
242. 

arose 
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arose  in  the  same  action  as  that  in  which  the  return  was  1839. 
made.    Upon  anv  other  construction  of  the  rule  there 

"  Jackson 

could  not  be  an  action  for  a  false  return.    The  return  against 
I'll  PI  Hill. 

IS  conclusive  only  in  the  progress  of  the  same  cause,  or 
for  the  purposes  of  an  attachment ;  in  other  cases  it  is 
evidence  only.  The  duty  of  a  bailiff,  where  there  is  no 
prison  in  his  liberty,  is  to  keep  the  prisoners  safely  until 
delivered  by  due  course  of  law.  If  there  is  no  prison, 
he  must  do  as  the  sheriff  himself  must  have  done  if 
there  had  been  no  county  gaol.  If  the  plea  is  no  es- 
toppel, it  is  idle.  It  does  not  even  shew  that  the  sheriff 
has  actually  taken  the  debtors,  but  only  that  he  has  re- 
turned a  taking.  It  seeks  to  defeat  a  vested  cause  of 
action  by  the  act  of  a  mere  stranger. 

Lord  Denman  C.  J.  It  is  enough  to  say  that  there 
is  no  authority  so  full  and  direct  as  to  support  the 
doctrine  contended  for  in  favour  of  the  7th  plea.  I 
apprehend  that  such  estoppels  as  this  apply  only  to 
proceedings  in  the  action  in  the  course  of  which  they 
arise.  As  to  the  rule  to  enter  a  verdict  for  the  plain- 
tiff, the  question  is,  whether  the  sheriff  directed  a  man- 
date to  the  defendant.  The  only  plausible  argument 
in  favour  of  the  plaintiff  arises  from  the  address  of  the 
warrant,  and  the  use  of  the  word  "deputies"  in  it. 
But  we  must  not  require  so  much  nicety  and  exactness 
in  this  respect.  The  document  treats  the  defendant 
as  one  of  the  sheriff's  bailiffs,  and  requires  him  to 
make  the  arrest,  not  in  the  defendant's  liberty,  but  in 
his,  the  sheriff's,  bailiwick.  It  appears,  therefore,  upon 
the  whole,  that  it  must  be  taken  to  be  an  ordinary  war- 
rant. 

Vol.  X.  L 1  Littledale 
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LiTTLEDALE  J.  The  fact  stated  in  the  7th  plea  is  not 
pleadable  as  an  estoppel.  It  is  quite  consistent  with 
the  declaration,  and  is  beside  it.  The  declaration  states 
a  writ,  and  an  arrest  under  it  by  the  defendant.  Writs 
of  execution  being  now  returnable  immediately,  the 
ca.  sa.  was  returnable  as  soon  as  it  was  executed.  The 
declaration  then  states  that  afterwards  the  defendant 
suffered  the  escape.  This  was  a  complete  cause  of 
action  ;  and  the  subsequent  return  of  the  sheriff,  that  he 
had  the  bodies  in  his  custody,  is  no  answer.  Then,  as 
to  the  other  point,  the  allegation  which  describes  this 
instrument  as  a  mandate  is  not  supported.  Though 
directed  to  the  defendant  as  chief  bailiff,  it  calls  him, 
and  the  other  persons  addressed,  "  my  bailiff,"  and 
commands  the  arrest,  so  that  I  may  have  their  bodies." 
It  is  a  warrant  to  the  defendant  in  the  character  of  ge- 
neral bailiff  to  the  sheriff. 

Patteson  J.  As  to  the  demurrer,  the  return  is 
relied  upon  as  conclusive  in  all  cases  except  on  an 
action  for  a  false  return;  but  this  is  not  so.  The 
Court  will  so  far  give  credit  to  it  as  to  act  on  it  in  the 
case  of  an  attachment ;  but  on  an  indictment  it  would 
only  be  evidence.  Who  are  the  parties  to  this  action? 
It  is  against  the  bailiff  of  the  liberty,  as  such,  for  suf- 
fering the  plaintiff's  debtor  to  escape  and  go  at  large. 
The  sheriff's  return  can  be  no  answer  to  this.  He 
makes  a  return  according  to  the  answer  he  receives 
from  the  bailiff.  To  make  this  an  estoppel  would  be  to 
bar  an  action  for  an  escape  by  a  false  statement  origin- 
ating, perhaps,  with  the  bailiff  himself.  The  case  cited 
from  the  Yearbook  is  strong  to  shew  that  a  return  is  con- 
clusive only  in  the  particular  cause  in  which  it  is  made  ; 
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and  there  is  no  aiithority  the  other  way.  With  respect  1839. 
to  the  point  reserved  at  the  trial,  it  is  difficult  to  say  ' 

Jackson 

whether  the  document  is  a  mandate  or  warrant.    Of  the  against 

Hill 

various  forms  produced  from  the  files  of  the  Court,  the 
earlier  ones  are  addressed  to  the  bailiff  of  the  liberty  or 
his  deputies,  only.  Here  it  is  plain  that  the  common 
form  of  a.sherifF's  warrant  has  been  filled  up  with  the 
name  of  the  chief  baiUfF.  If  intended  for  a  mandate,  it 
should  not  have  directed  an  arrest  to  be  made  in  the 
bailiwick  of  the  sheriff.  The  allegation  in  the  declar- 
tion  implies  a  mandate  of  limited  execution,*  whereas  the 
document  shewn  in  proof  of  it  is  either  a  general  warrant, 
or  is  altogether  defective  and  bad.  I  think. that,  where 
the  bailiff  of  a  franchise  is  addressed  as  an  officer  or 
bailiff  of  the  sheriff",  he  may  waive  his  franchise  and  act 
upon  the  warrant  as  an  ordinary  sheriff's  officer,  as 
he  appears  to  have  done  in  this  case.  As  to  the  al- 
leged custom  for  the  chief  bailiff  to  arrest  and  deliver  to 
the  sheriff,  we  cannot  take  it  into  consideration. 

Williams  J.  Concurred. 

Rule  for  setting  aside  the  verdict  discharged.  • 
Judgment  for  the  plaintiff  on  the  demurrer. 
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Friday^ 
June  7th. 


Plevin  and  Another  against  Prince, 


Before  stat. 

1.  Vict.  c.  55., 
the  sheriff  was 
not  entitled  to 
take  from  a 
party  arrested 
a  larger  fee, 
for  detaining 
him  till  bail 
given,  than  the 
4d.  allowed  by 
Stat.  23  H.  6. 
c.  10. 

And  a  she- 
riff's officer, 
taking  more, 
was  liable  to 
the  penalty 
under  stat. 
32  G.  2.  c.  28. 
ss.  1,  12., 
though  ap- 
pointed, by  the 
plaintiff  in  the 
original  cause, 
a  special 
bailiff  for 
making  the 
arrest. 


JJEBT  against  a  sheriff's  bailiff  for  a  penalty  of  50/., 
under  stat.  32  G.  2.  c,  28.  s.  12. 
The  declaration  stated  that  a  capias  on  mesne  process 
issued  out  of  the  Exchequer,  towit  on  18th  January  1837? 
against  the  plaintiffs,  directed  to  the  sheriff  of  Cheshire^ 
indorsed  for  bail  for  187^.  105. ;  that  the  sheriff  afterwards, 
towit  18th  January  1837,  directed  his  warrant  to  the 
defendant,  being  his  bailiff,  to  be  executed;  that  de- 
fendant, towit  19th  January  18  3  75  arrested  the  plain- 
tiffs, and,  while  they  were  in  his  custody,  towit  on 
the  day  and  year  last  aforesaid,  demanded,  took,  and 
received  of  and  from  them  a  certain  sum  of  money, 
towit  2/.  25.,  for  detaining  them  under  and  by  virtue 
of  the  writ  and  warrant  until  after  they  had  given 
bail  to  the  sheriff;  which  sum,  so  demanded,  &c.,  was  a 
greater  sum  of  money  than,  at  the  time  of  the  taking  or 
demanding  thereof,  was  by  law  allowed  to  be  taken  or 
demanded  by  the  defendant  of  and  from  the  plaintiffs 
on  that  occasion,  contrary  to  the  form  of  the  sta- 
tutes &c. 

Seventh  plea.  That  defendant  did  not  demand,  &c., 
for  detaining,  &c.,  a  greater  sum  of  money  than,  at  the 
time  of  taking  or  demanding  thereof,  was  by  law  allowed 
to  be  taken  or  demanded  by  the  defendant  of  and  from 
the  plaintiffs  on  that  occasion,  in  manner  &c. :  con- 
clusion to  the  country.    Issue  thereon. 

There  were  also  other  issues  of  fact. 

On 
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On  the  trial  before  Alderson  B.,  at  the  Cheshire  Sum- 
mer assizes,  1837,  the  arrest,  &c.,  and  the  demanding 
and  taking  of  the  21.  2s.,  were  proved ;  and  it  appeared, 
as  was  contended  for  the  defendant,  that  the  defendant 
had  been  appointed  special  bailiff  to  make  the  arrest  by 
the  plaintiff  in  the  original  action.  The  counsel  for  the 
plaintiffs  rested  their  case  upon  the  21.  2s.  being  a  larger 
sum  than  was  allowed  by  stat.  23  U.  6.  c.lO.:  the  defend- 
ant's counsel  contended  that  the  sum  was  not  regulated  by 
this  statute,  and  that  the  plaintiffs  were  bound  to  give  evi- 
dence that  the  sum  was  larger  than  that  allowed  by  law. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  on 
all  the  issues,  reserving  leave  to  move  to  enter  a  verdict 
for  the  defendant  on  the  issue  upon  the  seventh  plea. 

In  Michaelmas  term,  1837,  Cottingham  obtained  a 
rule  accordingly. 

Welsby  and  R.  G.  Temple  now  shewed  cause.  The 
officer  has  taken  more  than  the  law  allows.  Stat. 
23H.6.  C.  10.  limits  bailiffs  of  sheriffs  to  the  sum  of 
4^7.  for  the  fees  to  be  taken  by  them  of  any  person 
arrested  or  attached.  Stat.  32  G.  2.  c.  28.  5.1.  pro- 
hibits sheriffs,  bailiffs,  or  other  officer  or  minister  what- 
soever, from  demanding  or  receiving  any  other  or 
greater  sum  of  money  "  than  is  or  shall  be  by  law 
allowed  to  be  taken  or  demanded  for  any  arrest  or 
taking,  or  for  detaining,  or  waiting  till  the  person  or 
persons  so  arrested  or  in  custody  shall  have  given 
an  appearance  or  bail;"  and  sect  12  enacts  that  any 
sheriff,  under-sheriff,  bailiff,  &c.,  who  shall  offend 
against  the  act,  shall  forfeit  to  the  party  aggrieved 
50/.  Sects.  5  and  6  provide  for  the  settling  and  pub- 
lishing the  fees  to  be  taken  by  gaolers:  these  last 
L  1  3  fees 


1839. 


Plevin 
against 
Prince. 
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1839.  fees  are,  however,  not  applicable  to  the  case  of  arrest- 
 —      ing  or  detaining  till  bail  be  given ;  Martin  v.  Bell  (a), 

Plevin 

against       There  is,  therefore,  no  fee  allowable,  unless  under  stat. 

^^i^cK.  23  H,  6.  c.  10.  {b).  It  is  true  that  in  Martin  v.  Bell  {a) 
it  was  said  that  the  allowance  by  the  officer  of  the  Court 
upon  taxation  was  the  allowance  by  the  Court,  and 
shewed  what  was  the  allowance  by  law.  But  there  the 
plaintiff  had  given  evidence  that  the  defendant  had  taken 
more  than  the  sum  allowed  on  taxation,  which  was  one 
guinea;  and  the  Court  gave  judgment  for  the  plaintiff. 
The  decision,  therefore,  shews  no  more  than  that  a 
bailiff  must  not  take  a  sum  exceeding  the  sum  allowed 
on  taxation ;  not  that  he  may  take  as  much.  In  Martin 
V.  Slade  (c)  a  plaintiff  was  nonsuited  for  not  giving 
evidence  that  the  sum  taken  exceeded  the  sum  al- 
lowed by  law,  though  it  appeared  that  the  sum  did 
exceed  that  allowed  by  stat.  23  H.  6.  c.  10.  But  in 
Dew  V,  Parsons  (d)  it  was  held  that  a  sheriff  was  liable 
to  an  action  for  money  had  and  received  for  all  that 
he  had  taken]  above  the  ^d.  ;  and  Holroyd  J.  said 
that  the  allowance  of  more  in  taxation  might  be  ex- 
plained on  the  supposition  that  the  party,  at  whose 
suit  the  arrest  was  made,  had  employed  a  special  bailiff, 
at  an  increased  expense,  which  the  master  had  allowed, 
though  the  sheriff  could  not  have  claimed  it.  In  Foster 
V.  BlaJceloclc  [e)  it  was  also  said  that  a  sheriff  could 
demand  no  more,  though  a  party  employing  a  special 
bailiff  might  be  held  to  contract  impliedly  for  what  it 
was  usual  to  give.  In  Lines  v.  Levi  (g)  a  sheriff  ^s 
officer  was  held  liable  to  the  penalty  for  taking  more 

(a)  6M.  ^  S.  220.  (b)  See  Co.  Lit.  368,  b. 

{c)  2  New  Rep.  59.  {d)  2  B.  ^  Aid.  562. 

(e)  SB.  ^  C.  328.  {g)  2  Scott,  189. 

than 
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than  the  4;d.  That  case  is  precisely  in  point.  Stat, 
23  U,  6»  c.  10.  must  have  been  in  force  up  to  the 
passing  of  stat.  7  W,  4.  &  1  Vict.  c.  55,  (15th  Juli/  1837); 
for  the  latter  statute  expressly  repeals  the  former,  so  far 
as  relates  to  the  amount  of  fees,  and  provides  for 
another  scale. 

Cottingham  and  E.  V,  Williams  contra.  Stat.  32  G.  3. 
c.  28.  5.  12.  is  a  penal  enactment,  and  will  be  construed 
strictly.  Stat.  23  H.  6.  c,  10.  does  not  apply,  in  v^^ords, 
to  fees  taken  for  detaining  till  bail  be  given ;  but  the 
language  of  stat.  32  G.  2.  c.  28.  s.  1.  shews  that  some 
fee  may  be  taken  for  this :  the  only  rule  therefore  must 
be,  to  take  that  which  the  Court,  by  its  officer,  allows 
to  be  proper.  In  Martin  v.  Slade  {a)  the  decision  was, 
that  the  party  seeking  to  enforce  the  penalty  must 
prove  what  sum  was  allowed  by  law,  and  that  the  sum 
named  in  stat.  23  H.  6.  c.  10.  was  not  the  sum  intended 
by  stat.  32  G.  2.  c.  28.  s,  12.  Indeed,  if  that  were  so, 
the  officer  would  have  been  actually  out  of  pocket  by 
the  expence  of  the  bail-bond,  when  a  stamp  was  neces- 
sary. In  Martin  v.  Bell  [b)  Lord  Ellenhorough  dis- 
tinctly held  that  the  dlowance  by  the  officer  of  the 
Court  was  the  proper  evidence  of  the  sum  allowed  by 
law.  There  the  fee  was  taken,  as  here,  for  detaining 
till  bail  was  given.  In  Lines  v.  Levi  [c)  the  fee  seems 
to  have  been  taken  for  arresting ;  that  case  is  therefore 
inapplicable.  The  dictum  in  Foster  v.  Blalceloch  {d)  is 
inapplicable  for  the  same  reason.  Here,  too,  it  appears 
that  the  defendant  was  a  special  bailiff;  he  was,  there- 

(a)  2  N.  R.  59.  (b)  6  M,     S.  220- 

(c)  2  Scott,  189.  (d)  5B.  ^  C.  328. 
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1839.  fore,  within  the  principle  laid  down  by  Holroyd  i,  in 
~~      De'w  V.  Pm^sons  (a). 

Plevin 

against  •  Cur.  adv,  VUlt. 

Prince. 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
(18th  June),  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  a  penalty  against  a  sheriff's 
officer  for  extortion.  A  verdict  was  found  for  the 
plaintiff,  subject  to  a  motion  for  setting  it  aside,  as  to 
one  issue,  and  entering  one  for  defendant,  for  a  sup- 
posed defect  in  evidence;  no  proof  having  been  given 
of  the  fee  lawfully  due  upon  an  arrest.  The  case  of 
Martin  v.  Slade(b)  was  cited,  where  Sir  J.  Mansfield 
and  the  Court  of  Common  Pleas  held  that  the  statute 
of  Henry  VI.  must  not  be  taken  as  limiting  the  legal 
fees.  But  that  must  be  allowed  to  be  very  loose  doc- 
trine, and  has  been  rejected  by  both  Lord  Ellenhorough 
and  Lord  Tenterden,  in  cases  cited  on  the  argument. 
The  former  learned  judge  was  indeed  supposed  to  have 
held,  in  Martin  v.  Bell  (c),  that  legal  fees  must  be 
proved  such,  by  being  hung  up  in  the  manner  pre- 
scribed by  stat  32  G.  2.  c,  28.  But  that  is  not  the  fair 
import  of  his  language.  What  he  meant  was,  that, 
even  assuming  evidence  of  the  law  in  that  case  to  be 
necessary,  the  habitual  allowance  of  particular  fees  by 
the  master  in  taxation  furnished  that  evidence.  It 
does  not  by  any  means  follow  that  we  want,  or  ought  to 
require,  any  other  proof  than  the  statute,  which  was  in 
force  when  this  action  was  tried,  and  cannot  be  repealed 
by  any  usage. 

In  moving  for  the  new  trial,  it  was  said  that  the 


(a)  2  5.^  Aid.  562. 
(c)  6  M.  ^-  S.  220. 


(b)  2  iV.  E.  59. 
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plaintiff  had  appointed  his  own  bailiff,  and  that  so  the  1839. 
charge  might  be  legal.    Holroyd  J.,  in  De*w  v.  Par- 

^  ^  Plevin 

sons  {a\  appears  to  admit  that  such  charge  might  be  against 

Prince. 

allowed ;  but  that  was  a  question  as  to  the  officer's 
right  to  charge  plaintiff's  attorney  who  employed  him, 
possibly,  on  those  terms ;  nothing  was  said  that  could 
warrant  him  in  extorting  an  illegal  fee  from  the  arrested 
person. 

We  therefore  think  that  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  2B.  ^  Aid.  567. 


Williams  aminst  Burgess.  Friday, 

^  June  7  th. 

A  SSUMPSIT.    Declaration  stated  that,  in  consider-  Plaintiff  e«- 

JIjL      ...  .  tered  into  a 

ation  plaintiff  would  s^ll  and  deliver  to  defendant  parol  agree- 

,.,       i-'/y  1  '     r    1    r  7     ™ent  to  sell  to 

a  mare,  which  plamtiir  supposed  to  be  m  foal,  tor  20/.,  defendant  a 
subject  to  the  condition  that,  if  the  mare  should  prove  ^bject^to^the 
to  be  in  foal,  defendant  should,  on  receiving  121.  from  i^ll'^JhlTid^^ 
plaintiff,  return  it  to  plaintiff  on  request,  defendant  fo^r^/gfg^^^nt 
promised,  if  it  proved  in  foal  and  plaintiff  paid  12/.,  to  should,  on  re- 

^  ^  r  r  '        ceiving  121. 

return  it.    Averment  of  sale  and  delivery  of  the  mare  from  plaintiff, 

return  it  on 

for  20/.,  subject  to  the  above  condition ;  that  it  proved  request.  Plain- 
to  be  in  foal ;  that  plaintiff  then  tendered  to  defendant  the  mare  and 
12/.  and  requested  him  to  return  the  mare;  but  de-  orits^ proving 
fendant  refused  so  to  do.    Plea,  Non  assumpsit.  he^endeSd  to 

On  the  trial  at  the  York  summer  assizes  1837,  before  defendant  12L, 

and  requested 

Parke  B.,  the  plaintiff  proved  a  verbal  agreement,  as  him  to  return 

the  mare,  which 
defendant  re- 
fused to  do.  Held,  that  the  contract  to  return  it  on  payment  of  121.  was  not  a  distinct 
contract  of  sale,  but  one  of  the  conditions  of  the  original  sale  to  defendant;  and  that  the 
delivery  of  the  mare  to  defendant  took  the  whole  agreement  out  of  the  Statute  of  Frauds, 
29  C.  2.  c.  3.  s.  17i,  so  as  to  enable  plaintiff  to  sue  defendant  for  the  refusal  to  return  it. 

Stated 
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stated  above,  and  the  acceptance  of  the  mare  and  pay- 
ment of  the  money  by  the  defendant.  It  was  objected, 
on  the  part  of  the  defendant,  that  the  agreement  on 
which  the  action  was  brought  was  a  distinct  agreement 
for  a  re-sale  of  the  mare  within  sect.  17  of  the  Statute  of 
Frauds,  29  C.  2.  c.  3.,  and  ought  to  have  been  in  writing. 
But  the  learned  judge,  considering  it  to  be  merely  a 
qualification  of  the  original  contract  of  sale,  which  was 
executed,  over-ruled  the  objection,  reserving  leave  for 
the  defendant  to  move  to  enter  a  nonsuit,  and  for  the 
plaintiff  to  object  that  this  defence  could  not  be  shewn 
upon  the  plea  of  Non  assumpsit.  There  was  a  verdict 
for  the  plaintiff. 

In  Michaelmas  term  1837,  Knowles  obtained  a  rule 
nisi  to  set  aside  the  verdict  on  the  points  reserved,  and 
enter  a  nonsuit. 

Alexander  now  shewed  cause.  The  objection  is 
not  open  upon  the  general  issue.  [Upon  this  point 
Elliott  V.  Thomas  {a\  on  section  17  of  the  Statute  of 
Frauds,  and  Buttemere  v.  Hayes  (b),  on  the  fourth  section, 
were  cited  (c);  but,  as  the  Court  pronounced  no  opinion 
upon  it,  the  argument  is  here  omitted.]  The  contract 
for  resale  is  not  a  distinct  and  independent  one,  but  part 
of  the  original  one,  which  was  made  good  by  acceptance 
of  the  mare  and  payment  of  the  price.  That  the  de- 
livery was  sufficient  to  take  the  case  out  of  the  statute 
is  shewn  by  many  authorities.  IKnowles,  for  the  de- 
fendant, stated  that  he  did  not  dispute  those  authorities, 
*  ,  ' 

(a)  3  AT.  §•  W.  170.  (b)  5  M.  ^  W.  456. 

(c)  The  decisions  in  the  Exchequer  were  cited  in  a  case  of  Eastwood  v. 
Kenyon,  argued  in  this  term  (19th  June)  upon  the  fourth  section;  and 
this  Court  then  intimated  its  adherence  to  those  decisions. 

and 


1839. 


Williams 

against 
Burgess. 
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and  admitted  that  the  original  agreement  wa's  made 
good  by  delivery,]  Then  the  condition  to  re-deliver 
cannot  make  it  void.  A  state  of  things,  contemplated 
by  the  original  contract  and  parcel  of  it,  has  arisen, 
which  now  entitles  the  plaintiff  to  sue  without  any  fresh 
payment  or  writing. 
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Williams 
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Burgess. 


Knowles,  contra.  There  are  two  distinct  contracts ; 
one  is  executed  ;  the  other  executory.  Both  are  within 
the  statute ;  and  the  latter  cannot  be  enforced,  for  want 
of  the  proper  formalities.  [Lord  Denmari  C.  J.  Sup- 
pose the  whole  had  been  in  writing  at  first,  would  it 
require  two  stamps?]  Perhaps  not;  but  that  is  not  a 
proper  test.  It  is  certain  that  an  agreement  may  con- 
tain two  distinct  stipulations  capable  of  being  treated  as 
distinct  contracts,  of  which  one  may  be  void  and  the 
other  good  ;  Wood  v.  Benson  {a).  [Patteson  J.  I  think 
that,  when  that  case  has  been  cited,  the  Courts  have 
not  been  disposed  to  extend  it.]  There  are  two  agree- 
ments entered  into  at  the  same  time.  Suppose  the 
agreement  had  stipulated  that,  in  a  certain  event,  the 
defendant  should  sell  and  deliver  to  the  plaintiff  another 
horse,  or  the  foal  itself :  a  writing  would  then  have 
been  necessary ;  for  there  would  be  no  acceptance  of 
any  thing  by  the  buyer,  but  only  by  the  defendant,  the 
seller;  yet  it  cannot,  in  principle,  make  any  difference 
that  the  horse  to  be  sold  happens  to  be  the  same. 
Watts  V.  Friend  {b)  is  nearly  in  point.  There  the  agree- 
ment was,  that  the  plaintiff  should  furnish  the  defendant 
with  seed ;  that  the  defendant  should  sow  it  on  his  own 
land ;  and  should  sell  and  deliver  to  the  plaintiff  the 


(a)  2  Cr,  §•  J.  94.     S.  C.  2  Tyrw.  93. 


(6)  10  5.^  C.  446. 

whole 
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1839.       whole  crop  of  seed  produced  therefrom.    The  plaintiff 
Williams     Supplied  the  seed;  and  the  defendant  accepted  and 
against       sowed  it,  but  refused  to  sell  the  crop  according  to  the 

Burgess.  ° 

agreement.  It  was  held  that,  as  the  agreement  was  not 
in  writing,  the  Statute  of  Frauds  was  a  defence.  Yet  it 
might  have  been  urged  that  the  contract  required  no 
writing,  because  there  was  a  delivery  of  the  seed  to  the 
defendant. 


Lord  Denman  C.  J.  This  is  a  sale  by  the  plaintiff 
to  the  defendant  on  particular  terms,  one  of  which  is  a 
return  of  the  article  sold  in  a  certain  event ;  the  accept- 
ance of  the  thing  sold  takes  the  whole  contract  out  of 
the  statute.  The  case  differs  from  Watis  v.  Friend  (a), 
where  the  re-sale  was  of  a  different  thing. 

LiTTLEDALE  J.  The  plaintiff  is  willing  to  part  with 
his  property  on  certain  conditions,  which  are  part  of  the 
agreement.  It  is  not  an  independent  contract  of  sale 
on  which  he  sues,  but  the  original  contract,  which  was 
a  qualified  sale.  It  is  like  the  case  of  the  delivery  of  a 
horse  on  trial ;  when  the  buyer  returns  it,  after  trial,  it 
is  not  a  resale.  I  have  not  the  slightest  doubt  on  the 
case. 

Patteson  J.  It  is  one  entire  contract,  and  not  two  dis- 
tinct contracts.  It  is  a  sale  on  the  terms  that  the  mare 
and  part  of  the  price  should  be  returned  in  a  certain  event. 
If,  indeed,  the  defendant  had  agreed  to  sell  to  the 
plaintiff  the  foal,  the  case  might  have  been  different. 
In  Watts  V.  Friend  [a)  the  bargain  was  to  sell  to  the 
plaintiff  an  entirely  different  thing,  and  not  merely  to 

(a)  10      4;  a  446. 

return 
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return  to  him  the  same  article.    Wood  v.  Benson  (a)  1839. 
shews  only  that  there  may  be  two  contracts  on  one 

Wjlliams 

piece  of  paper,  of  which  one  may  be  bad,  the  other  against 

Burgess. 

good. 


Williams  J.  concurred. 

Rule, discharged. 

(a)  2  Cr.  ^  J.  94.    S.  C  2  Tj/rw.  93. 


Susanna  Holmes  against  Wilson  and  Two  ^^i^ay, 

June  7tb. 

Others. 

TRESPASS  for  breaklno;  and  entering;  five  closes  of  Trespass  is  the 
proper  remedy 

plaintiff,  with  force  and  arms,  and,  without  leave  fo*"  wrongfully 

.     ,„  ,  continuing  a 

and  licence  of  plaintiff,  Jceepiiig  and  continuing  in  and  building  on 
upon  the  said  closes  ten  erections  called  buttresses,  for  the^reaion 
theretofore  without  the  leave  and  licence  of  plaintiff  dff^ts  already 
erected  by  defendants  in  and  upon  the  said  closes,  and  ^^'^^^ff^^  com- 

^  ^  '  pensation;  and 

thereby  encumbering  the  said  closes,  and  preventing  g^^i^^f ^^j^^' ^j.*^ 
plaintiff  from  having  the  use  and  enjoyment  thereof.        erecting  it,  does 

not  operate  as 

Plea  1.  Not  Guilty.     2.  That  plaintiff  heretofore,  a  purchase  of 
towit  on  &c.,  in  the  Court  of  King's  Bench  at  West-  Lnthfuesuch 
minster,  impleaded  defendants  in  an  action  of  trespass,  Therefore, 
and  declared  against  said  defendants  in  that  action  for  ^eroVa^turn  ^" 
committing  the  very  same  trespasses  in  the  declaration  ^^^^  ^^^^  ^^^^^^ 

CI  buttresses  to 

in  this  present  suit  above  mentioned :  whereupon  de-  support  it  on 

the  land  of  A.j 

fendants  then  pleaded  that  plaintiff  ought  not  further  and  A.  there- 
to maintain  her  action,  because  defendants  then  brought  Jlfem  and  their 

workmen  in 

trespass  for  such  erection,  and  accepted  money  paid  into  court  in  full  satisfaction  of  the 
trespass  :  Held,  that,  after  notice  to  defendants  to  remove  the  buttresses,  and  a  refusal  to 
do  so,  A.  might  bring  another  action  of  trespass  against  them  for  keeping  and  continuing 
the  buttresses  on  the  land,  to  which  the  former  recovery  was  no  bar. 

into 
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1839.  into  Court  the  sum  of  25/.,  ready  to  be  paid  to  plaintiff, 
"I  and  that  plaintiff  had  not  sustained  damages  to  a  greater 

Holmes  ^  &  & 

against       amount  &c. :  that  defendants  then  paid  the  said  sum 

Wilson. 

into  Court :  and  that  plaintiff  afterwards  took  the  same 
out  of  Court,  and  taxed  her  costs  in  that  action  :  that 
defendants  then  paid  the  said  costs;  and  plaintiff  ac- 
cepted the  said  sum,  with  the  costs,  in  full  satisfaction 
of  the  causes  of  action  in  the  said  action  of  trespass 
complained  of,  and  of  all  damages  and  costs  occasioned 
thereby,  and  proceeded  no  further  in  that  action.  Aver- 
ment of  the  identity  of  the  trespasses  in  the  two  actions, 
and  verification. 

To  this  last  plea  the  plaintiff  newly  assigned  that  she 
brought  her  action  for  other  and  different  trespasses 
than  those  complained  of  in  the  former  action.  Plea 
to  the  new  assignment,  Not  Guilty. 

On  the  trial  at  the  Yorkshire  Summer  assizes,  1837, 
before  Parke  B.,  it  appeared  that  the  plaintiff  was  the 
owner  and  occupier  of  lands,  through  which  a  road  had 
been  made  under  the  powers  of  stat,  4<  Si,  5  W,  4>.  c,  xxxii. 
(local  and  personal,  public)  (a),  which  prescribes  the  line 
of  the  road  and  provides  that  no  deviation  shall  be  made 
in  the  lands  of  the  plaintiff  more  to  the  north  than  the 
prescribed  line.  The  defendants  (of  whom  one  was  a 
trustee  under  the  act,  and  the  others  a  contractor  and 
his  foreman)  raised  an  embankment,  supported  by  a  wall, 
on  that  part  of  the  line  which  passed  through  the  plain- 
tiff's land.    The  trustees  considering  it  necessary  to 

(a)  Entitled,  "  An  Act  for  repairing  and  maintaining  the  road  from 
Quebec  in  the  parish  of  Leeds  in  the  West  Riding  of  the  county  of  York, 
to  Homefield  Lane  End  in  the  same  parish,  with  a  bridge  or  bridges 
on  the  line  of  such  road;  and  for  making  and  maintaining  certain  branch 
roads  to  communicate  therewith." 

give 
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give  further  support  to  the  embankment,  the  defendants,  1839. 
for  this  purpose,  erected  certain  buttresses  upon  the 

^      *^  Holmes 

north  side  of  the  wall  and  of  the  prescribed  line,  and  against 

Wilson. 

upon  the  closes  named  in  the  declaration.  This  was 
done  without  the  plaintiff's  consent ;  and  it  was  admitted 
to  be  contrary  to  the  provision  in  the  act,  which  pro- 
tected her  land  from  further  deviation  on  this  side. 

The  plaintiflf  thereupon  commenced  an  action  of  tres- 
pass against  the  three  present  defendants,  together  with 
two  others  not  named  in  this  action.  The  declaration 
in  that  action  complained  of  breaking  and  entering  the 
same  five  closes,  digging  up  the  earth,  damaging  the 
herbage,  encumbering  the  soil  with  bricks,  mortar,  Sec, 
and  erecting  thereon  the  buttresses,  and  keeping  and  . 
continuing  the  said  bricks,  mortar,  &c.,  so  placed 
thereon,  and  the  buttresses  so  erected,  for  a  long  space 
of  time,  towit  &c.  The  defendants  paid  25/.  into 
Court,  which  the  plaintiff  accepted  in  satisfaction.  The 
proceedings  in  this  former  action  were  the  subject  of 
the  plea  in  the  present  one.  ^ 

The  former  action  was  brought  immediately  after  the 
erection  of  the  buttresses,  on  a  writ  issued  7th  December 
1836. 

On  the  3d  February  1837  the  money  was  accepted  by 
the  plaintiff  in  satisfaction. 

On  9th  of  May  1837  judgment  was  entered  for  the 
plaintiff.  ' 

On  13th  February  1837  the  plaintiff  caused  a  notice 
to  be  served  on  defendants,  requiring  them,  within 
twelve  days,  to  remove  the  buttresses  erected  upon  her 
land,  and  giving  notice  that,  if  they  did  not  do  so,  an 
action  would  be  brought  for  continuing  the  buttresses  on 

the 
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the  land)  and  further  actions  from  time  to  time  until 
compliance  with  the  requisition.  The  trustees,  con- 
sidering that  the  buttresses  were  necessary  to  support 
the  road,  and  that  the  former  payment  by  them  was  an 
equivalent  for  the  permanent  use  of  the  land,  refused  to 
remove  them.  On  27th  April  following,  the  present 
action  was  commenced.  It  was  not  shewn  that  the  de- 
fendants, or  any  of  them,  had  entered  upon  the  land  of 
the  plaintiff,  or  had  done  any  act  upon  it  since  the  tres- 
passes complained  of  in  the  first  action  (a).  One  of 
them  (the  contractor)  had  entered  into  an  agreement 
with  another  of  the  defendants  (the  trustee)  in  18S6  to 
keep  the  road  in  repair  for  two  years.  On  the  part  of 
the  defendants  it  was  contended  that  the  action  was 
improperly  conceived  in  trespass ;  that,  by  force  of  the 
local  act  and  of  the  General  Turnpike  Act,  3  G.  4. 
c,  126.  s.  147. J  the  plaintiff  was  barred  of  her  action 
after  three  months  from  the  date  of  the  original  trespass ; 
and  that  the  damages  recovered  in  the  former  action 
were  to  be  regarded  as  a  full  compensation  for  all  in- 
jury occasioned  by  the  buttresses,  or  as  a  "  satisfaction 
out  and  out."  The  learned  Baron  nonsuited  the  plain- 
tiff, reserving  liberty  to  move  to  enter  a  verdict  for  her 
with  nominal  damages. 

In  Michaelmas  term  1837,  StarJcie  obtained  a  rule 
nisi  according  to  the  leave  reserved. 

Alexander  now  shewed  cause.  The  proper  form  of 
action,  if  any  will  lie,  is  case,  and  not  trespass.  In 

(a)  Upon  shewing  cause  against  the  rule  nisi  in  this  case,  it  was  al- 
leged by  the  plaintiflf's  counsel  that  such  evidence  had  been  given ; 
but  Farke  B.,  being  referred  to  by  this  Court,  stated  that  he  had  no 
recollection  of  such  evidence,  and  that  the  only  question,  on  the  trial, 
was,  whether  the  action  lay  for  continuing  the  buttresses. 

La*wrence 


Wilson. 
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Lanorence  v.  Obee  {a)  Lord  EUenhorougli  was  of  that  1839. 
opinion ;  and  there  is  no  authority  to  shew  that  a  mere 

Holmes 

continuance  is  a  trespass.  Still  less  is  such  continu-  against 
ance  a  trespass,  where  the  act  complained  of  was  ori- 
ginally done  in  pursuance  of  an  act  of  parliament.  The 
General  Turnpike  Act,  3  G.  4.  c.  126.  5.  14?7.  (which 
extends  to  all  local  acts  for  making,  &c.,  turnpike  roads, 
sect.  4.),  limits  suits  "  for  any  thing  done  in  pursuance  of 
the  act"  to  "  three  months  after  the  fact  committed,"  and 
provides  that  the  defendant  may  give  the  special  matter 
in  evidence  on  the  general  issue.  Here  the  buttresses 
were  erected  more  than  three  months  before  the  com- 
mencement of  this  action ;  and  it  would  defeat  the 
object  of  the  act,  if  fresh  actions  could  be  brought  for 
a  mere  continuance.  In  Wordsworth  v.  Harley  (b)  the 
defendant,  as  surveyor  of  highways,  had  added  part  of 
the  plaintiff's  land  to  the  highway,  and  separated  it 
from  the  rest  by  building  a  wall  between  the  rest  of  the 
land  and  the  road.  After  the  lapse  of  three  months 
the  plaintiff  sued  defendant  for  building  the  wall,  and 
thereby  separating  part  of  his  close  from  the  rest,  and 
for  "  keeping  and  continuing "  it  so  separated.  It  ap- 
peared that  the  wall  was  built,  and  the  separation  com- 
pleted, more  than  three  months  before  action  brought ; 
but  the  wall  had  been  raised  and  finished  within  that 
period.  It  was  held  that  the  defendant  was  protected 
by  the  limitation  clause  in  the  General  Highway  Act. 
Lord  OaJdey  v.  The  Kensington  Canal  Compatiy  (c)  is  also 
in  point.    Smith  v.  Shaw  {d)  also  shews  that  interference 

(a)  1  Star.  22.  {b)  1  B.  ^  Ad.  891 . 

(c)  5  B.  ^  Ad.  138.    And  see  Jenkins  v.  Cookef  note  (a)  to  Fraser  v. 
The  Swansea  Canal  Company,  I  A.  ^  E.  372. 

(d)  10  B.  4;  a  277. 
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by  giving  improper  directions  for  the  doing  of  any  thing 
supposed  to  be  in  execution  of  the  provisions  of  the 
statute,  is  a  "  thing  done  in  pursuance  of  the  act."  But, 
at  all  events,  the  former  recovery  is  a  complete  bar; 
the  damages  given  on  the  first  action  must  be  consi- 
dered as  the  full  estimated  value  of  the  land  thus  per- 
manently occupied  by  the  buttresses.  The  damages 
were  in  respect  of  prospective  as  well  as  past  injury ;  the 
judgment  operated  as  a  purchase  of  the  land.  [Lord 
Denrnan  C.  J.  If  the  property  was  changed,  why  did 
you  not  put  in  a  plea  to  that  effect  ?]  It  was  needless 
to  raise  that  question.  The  plea  states  a  fact,  which 
either  shews  a  transfer  of  the  property,  or,  at  all  events, 
precludes  any  further  action  for  a  trespass  upon  it. 
\_Patteson  J.  How  can  you  convert  the  recovery,  and 
payment  of  damages  for  the  trespass,  into  a  purchase  ? 
A  recovery  of  damages  for  a  nuisance  to  land  will  not 
prevent  another  action  for  continuing  it.]  No  act  is 
shewn  to  have  been  done  since  the  former  recovery. 
The  defendants  have  no  right  to  enter  the  plaintiff's 
land,  without  her  leave,  in  order  to  remove  the  nuisance ; 
so  that,  unless  the  plaintiff  removes  it  herself,  the  de- 
fendants will  be  exposed  to  continual  actions,  or  be 
obliged  to  commit  a  further  trespass  by  entering  to  re- 
move it. 

Starkie  and  Crompton^  contra.  The  action  lies,  and 
is  in  the  proper  form.  Every  continuation  of  an  ori- 
ginal trespass  is  a  fresh  one.  \_Litiledale  J.  If  the 
defendant  throws  a  heap  of  stones  on  the  plaintiff's 
close,  and  there  leaves  them,  will  trespass  lie  from  day 
to  day,  till  they  are  removed  ?]    "  The  continuing  of  a 

trespass 
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trespass  from  day  to  day,  is  considered  in  law  a  several  1839. 
trespass  on  each  day ;"  note  (1)  to  Earl  of  Manchester  v.  ' 

^  ''  Holmes 

Vale  («).    The  Court  of  Exchequer  have  recently  de-  against 

Wilson. 

cided  this  point  in  Hudson  v.  NicJiolson  [h) ;  where  it 
was  held  that  a  count  for  keeping  and  continuing 
timbers,  which  had  been  placed  on  the  plaintiff's 
close  before  he  became  possessed  of  it,  was  a  count 
in  trespass,  and  not  case;  and  the  case  was  there 
likened  to  that  of  a  defendant  who  persists  in  hold- 
ing out  a  pole  into  his  neighbour's  land,  and  who 
would  be  liable  in  trespass  as  long  as  he  continued  to 
do  so.  jRosewell  v.  Prior  (c)  is  similar  to  the  present 
case,  except  that  it  was  an  action  on  the  case  for  a 
nuisance.  There  an  action  for  continuing  a  nuisance  to 
the  plaintiff's  lights  was  held  to  lie  after  a  recovery  for 
the  erection  of  it.  As  to  the  supposed  effect  of  the 
judgment  in  changing  the  property  of  the  land,  the 
consequence  of  that  doctrine  would  be,  that  a  person, 
who  wants  his  neighbour's  land,  might  always  buy  it 
against  his  will,  paying  only  such  purchase-money  as  a 
jury  may  assess  for  damages  up  to  the  time  of  the 
action.  If  the  property  was  changed,  when  did  it  pass  ? 
Suppose  the  plaintiff  had  brought  ejectment  for  the  part 
occupied  by  the  defendant's  buttresses,  would  the  re- 
covery of  damages  in  trespass  be  a  defence  ?  There  is 
no  case  to  shew  that,  when  land  is  vested  in  a  party, 
and  fresh  injuries  are  done  upon  it,  fresh  actions  will 

(a)  1  Wms.  Saund.  24.,  citing  Moncktony.  Pashley,  2  Ld.  Raym.  976. 

{b)  Since  reported  in  5  M.  ^  W.  437. j  but  the  illustration,  as 
there  reported  (p.  446.),  differs  from  that  mentioned  in  the  present 
argument.  See  also  the  judgment  of  Le  Blanc  and  Bayley  Js.  in  Win- 
terbourne  v.  Morgan,  11  East,  395. 

(c)  2  Salk,  460.  See  also  Johnson  v.  Long,  \  Salk.  ]0. ;  Rex  v.  Pedly, 
lA.SfE,  822, 

M  m  2 
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1839.      not  lie.    Then,  as  to  the  powers  of  the  local  act  and 
the  limitation  in  the  General  Turnpike  Act,  the  case  is 

Holmes 

against      clearly  not  within  either  of  them ;  for  the  local  act  ex- 

"WjLSON* 

pressly  forbids  any  deviation  to  the  north  of  a  certain 
line,  and  the  trustees  wilfully  directed  the  buttresses  to 
be  built  on  the  ground  beyond  the  line,  in  order  to  sup- 
port their  own  defective  works  within  it.  But,  even  if 
the  defendants  are  to  have  the  benefit  of  the  act,  an 
action  will  lie  for  a  continuing  injury.  Hoberts  v. 
Bead  {a)  shews  that  the  time  runs  from  the  date  of  the 
injury  complained  of,  though  trespass  may  lie  for  the 
act  done.  In  Wordsworth  v.  Hurley  [b)  the  action  was 
by  a  reversioner,  whose  cause  of  action  was  complete  on 
the  first  erection  of  the  wall,  and  not  by  an  occupier  for 
a  continued  trespass.  \_Patteson  J.  It  is  there  re- 
marked by  Bayley  J.  that  a  continuation  is  not  a  new 
fact  committed,  within  the  statute.  Indeed,  if  it  were 
so,  the  act  would  be  nugatory.  You  might  bring  an 
action  at  any  time,  whether  there  had,  or  had  not,  been 
a  previous  recovery.]  The  distinction  is  between  an 
action  for  damage  consequential  upon  an  injury  for 
which  the  plaintiff  has  already  recovered  a  judgment,  as 
in  Fetter  v.  Beale  (c),  and  an  action  for  a  continuing 
injury  repeated  de  die  in  diem,  in  which  the  plaintiff 
can  only  recover  damages  up  to  the  issuing  of  the  writ. 

Lord  Denman  C.  J.  The  defendants  are  clearly  not 
within  the  protection  of  either  statute  (d).    Then,  the 

(a)  }  6  East,  215.  (b)  1  B.  ^  Ad.  391.  (c)  1  Salk.  11. 

{d  I  did  not  appear  that  the  Court  assumed  the  original  act  to  have 
been  done  bona  fide  with  the  intent  of  carrying  the  statute  into  effect : 
and  the  decision  upon  the  limitation  clause  is  therefore  not  noticed  in 
the  marginal  abstract. 

former 
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former  and  the  present  action  are  for  different  trespasses. 
The  former  was  for  erecting  the  buttresses.  This 
action  is  for  continuing  the  buttresses  so  erected.  The 
continued  use  of  the  buttresses  for  the  support  of  the 
road,  under  such  circumstances,  was  a  fresh  trespass. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  («). 

(a)  By  a  recovery  in  trespass  for  taking,  or  trover  for  converting,  per- 
sonal chattels,  followed  by  satisfaction,  the  property  is  altered,  and  vests 
in  the  defendant;  for  "  solutio  pretii  emptionis  loco  habetur."  Jenk. 
Cent.  p.  189.  {Cent.  4.  ca.  88.)  ;  Keilw.  58.  h. ;  Adams  \.  Broughton,  2  Stra. 
1078.  But  it  is  otherwise  where  the  damages  were  not  estimated  on  the 
footing  of  the  full  value ;  and  this,  it  seems,  may  be  shewn  in  a  replica- 
tion to  the  plea  of  the  former  recovery ;  Lacon  v.  Barnard,  Cro.  Car.  35. 
See  also  Field  v.  Jellicus,  3  Lev.  124.,  and  the  judgment  of  HolroydS.  in 
Morris  v.  Robinson,  3  B.  ^  C.  206.  QucBre,  whether  the  plaintiff,  in 
the  principal  case,  might  not  have  recovered  damages  in  respect  of  the 
expense  of  ,  removing  the  buttresses  herself,;  and  the  effect  of  such 
recovery  ? 
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1839. 


Saturday, 
June  8th. 


Garey  against  Pyke. 


Plaintiff  and      JflEBT  for  fi^oods  sold  and   delivered,  work  and 

defendant  3_J  ^ 

agreed  that  de-  labour,  and  on  an  account  stated.   Pleas.   1.  Nun- 

fendant  should 

recommend  quam  indebitatus.  2.  A  set-ofF  for  (among  other  matters 

piaStiffj'^who  not  proved)  the  work  and  labour,  care,  &c.,  of  defend- 

S  that  plain-  agent  for  plaintiff,  and  for  commission  and 

Sdant^^^'''''  reward:  the  replication  to  which  denied  such  debt  from 

10  per  cent.  plaintiff  to  the  defendant. 

upon  the  busi-  ^ 

iiess  so  pro-         Qu  the  trial  before  Lord  Denman  C.  J.,  at  the  Lon- 

cured,  to  be 

received  in       don  sittings  ahex  Mic/melmas  term,  1837,  the  delivery 

clothes  by  de-  .    .  p    ,  , 

fendant  from  and  acceptance  of  the  goods,  consistmg  of  clothes,  was 
iirmight  wanT  provcd ;  but  the  defendant  proved  that,  before  the  de- 
a  settlement  of*  livcry,  the  following  agreement  was  entered  into  between 
accounts  should  ^.j^^  plaintiff  and  defendant.    "  Memorandum  of  agree- 

take  place  ^ 

between  the      ^ent  made,  this  3 1  st  day  of  December  1835,  between 

parties  every 

six,  or  at         Hugli  Pyke,  of"  &c.,     law  agent,  and  G.  D.  Garey  of" 

farthest  every  m  i        i       i  •       •     i  • 

twelve,  months.  &c.,  "  tailor,  whereby  the  said  Hugh  Pyke,  bemg  m  his 

ing  sued  in  Capacity  of  law  and  general  agent  enabled  to  advance 

soW  and^d^  interests  of  persons  engaged  in  trade  and  commerce, 

havhi^' merely  ^^^^^^J  ^gi'^es,  at  the  instance  and  request  of  the  said 

proved  the  de-  Q  j)^  Garev,  to  introduce  a  few  of  his  friends  and  con- 
livery  and  *^ 

acceptance  of    nections  as  customers  to  the  said  G.  D.  Garey^  upon 

clothes,  \  ^  ' 

Held,  that     the  express  condition  that  he,  the  said  G.  D.  Garey, 

he  could  not  •  i   t-t     7   -r-.  »      ^     i  •    '        1  i  j 

recover,  but  agrees  to  allow  the  said  Hugh  Pyke,  for  his  trouble  and 
qu^nTndebi-  cxertious,  a  fee  of  10  per  cent,  upon  the  gross  amount 
tatus,  he  was     Qf      busiuess  and  connections  ^yenerally  introduced  by 

bound  to  prove  o  ./  -J 

a  settlement  of 

accounts  on  which  the  balance  was  in  his  favour. 

Semble,  that,  had  there  been  no  stipulation  as  to  the  settlement  of  accounts,  it  would 
have  been  sufficient  for  plaintiff  to  prove  the  delivery  and  acceptance,  and  would  have 
lain  on  defendant  to  prove  a  percentage  due  to  him  to  the  amount  of  what  was  so  de- 
livered. 

or 
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or  from  him  the  said  HugJi  Pyl-e  to  the  said  G.  D, 
Garey ;  or  any  other  connection,  which  may  be  intro- 
duced through  the  medium  of  the  aforesaid  connections 
and  friends  of  the  said  Hugh  Fyke  to  the  said  G.  Z). 
Garey^  shall  also  be  allowed  («)  a  like  fee  of  10  percent.; 
and  it  is  hereby  understood  that  such  allowance,  remu- 
neration, or  fee,  is  to  be  received  by  the  said  Hugh 
Pyke  in  clothes,  to  be  ordered  by  him  the  said  Hugh 
Pyke  from  time  to  time  as  he  may  want  the  same ;  and 
that  a  settlement  of  accounts  between  the  said  parties 
shall  take  place  every  six  months,  or,  at  the  farthest,  in 
twelve  months.  In  witness  whereof"  &c.  (Signed  by 
the  plaintiff  and  defendant.) 

The  counsel  for  the  defendant  contended  that  it  was 
incumbent  on  the  plaintiif  to  shew  that,  under  the  spe- 
cial terras  of  this  agreement,  an  account  had  been 
settled  upon  which  the  balance  was  in  favour  of  the 
plaintiff.  His  Lordship  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit.  In  Hilary  term,  1838,  Sir  John  Camp- 
hell,  Attorney  General,  obtained  a  rule  accordingly. 

E.  James  now  shewed  cause.  The  agreement  pro- 
vides, not  that  all  the  clothes  shall  be  paid  for  by  the 
commission,  but  that  the  commission  shall  be  paid  for 
by  clothes.  So  far,  therefore,  as  the  clothes  exceed 
the  commission,  they  are  delivered  without  reference 
to  the  agreement,  and  debt  lies.  In  Sheldon  v.  Cox  (b) 
the  plaintiff  gave  a  horse  to  defendant  for  a  horse 
belonging  to  defendant,  and  five  guineas ;  and,  the  de- 
fendant's horse  having  been  delivered  to  the  plaintiff. 
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(a)  Sic. 


(6)  3  B.  <^  C.  420. 
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1839.  but  the  five  guineas  not  paid,  it  was  held  that  the  five 
"^^^^      guineas  might  be  recovered  in  indebitatus  assumpsit  for 

agaijist      horses  sold  and  delivered.    The  plaintiff  here  shews  a 

Pyke.  .  ^ 

prim^  facie  right  by  proof  of  the  delivery  and  accept- 
ance of  the  clothes :  it  was  for  the  defendant  to  meet 
that,  by  evidence  that  a  larger  sum  than  the  value  of 
the  clothes  was  due  for  commission.  If  the  defendant 
had  sued  for  the  commission,  the  plaintiff  would  have 
been  bound  to  shew  that  he  had  delivered  clothes  to  the 
amount. 


Sir  J.  Campbell,  Attorney  General,  and  Bushy,  contra. 
The  agreement  provides  for  a  periodical  settlement  of 
account,  for  the  purpose  of  determining  which  party  is 
indebted  to  the  other.  No  action  lies  for  what  is  done 
under  this  agreement  till  such  an  account  is  settled. 
This  is  not  like  a  common  contract  between  the  trades- 
men to  work  for  each  other,  without  any  provision  for 
settling  the  accounts :  though,  even  in  such  a  case,  it 
may  be  contended  that  it  would  not  be  sufficient  to 
declare  simply  for  work  and  labour,  and  leave  the  de- 
fendant to  meet  the  case  by  shewing  a  counter  claim 
under  the  agreement.  Edmunds  v.  Harris  (a),  which 
seems  to  be  an  authority  the  other  way,  is  overruled  {h). 

Lord  Denman  C.  J.  We  must  take  it  as  if  the 
special  agreement  had  been  the  first  thing  put  in  evi- 
dence. Then  the  plaintiff  would  have  had  to  shew  that 
the  value  of  the  clothes  delivered  had  exceeded  the 
value  of  the  commissions  upon  the  settlement  of 
accounts. 

(a)  ^A.^E.  414.         {h)  See  Hayselden  v.  Staff,  5  J.  Sf  E.  153. 

LiTTLEDALE 
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LiTTLEDALE  J.  Except  foi'  the  stipulation  as  to  the 
settlement  of  accounts,  I  think  the  plaintiff  might  have 
recovered.  But  that  made  it  incumbent  upon  the  plaintiff 
to  shew,  as  a  preliminary  step,  that  a  settlement  had 
taken  place,  upon  which  the  balance  was  in  his  favour. 

Patteson  J.  Upon  the  issue  on  the  plea  of  nunquam 
indebitatus,  the  plaintiff  had  to  shew  that,  at  some  given 
time,  the  defendant  was  in  his  debt.  If  there  had  been 
no  agreement,  he  might  have  done  this  by  proving  the 
delivery  and  acceptance  of  the  clothes.  Here  the  case 
is  as  if  the  plaintiff  had  begun  by  putting  in  the  agree- 
ment ;  and  then,  as  that  shews  that  the  defendant  was  to 
receive  his  per  centage  in  clothes,  it  would  have  been  for 
the  defendant  to  show  a  per  centage  due  to  him  to  the 
amount  of  the  value  of  the  clothes,  except  for  the  stipu- 
lation as  to  the  periodical  settlement  of  accounts.  But 
that  stipulation  shews  that  the  parties  did  not  mean  that 
either  should  be  entitled  to  sue  the  other  whenever  there 
w^as  any  balance  one  way  or  the  other,  however  trifling; 
but  that  the  balance  was  to  be  taken  periodically,  and 
that  then  the  party  in  whose  favour  it  should  be  might 
claim  it.  Therefore,  till  such  a  settlement  took  place, 
there  was  no  debt ;  and  it  lay  on  the  plaintiff  to  prove 
the  fact  of  the  settlement  and  the  balance. 

Williams  J.  This  case  is  in  a  very  narrow  compass. 
The  question  is,  whether  the  defendant  was  indebted 
modo  et  forma,  that  is,  in  a  sum  to  be  paid  on  request. 
When  the  agreement  was  put  in,  it  was  clear  that  this 
was  not  an  ordinary  contract;  and  the  plaintiff  was  to 
shew  that  there  was  a  debt  within  the  terms  of  the 
agreement. 

Rule  absolute. 
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Henry  Merry  and  Theophilus  Merry  against 
Chapman,  Esquire. 

J^EBT.  The  declaration  stated  that  heretofore,  towit 
in  Michaehnas  term,  7  W.  4.,  the  plaintiffs  recovered 
judgment  in  this  Court,  in  assumpsit,  against  James 
Wright  for  damages  and  costs;  that  afterwards,  towit 
21st  January  1837,  Wright  was  removed  by  habeas 
corpus  cum  causa^  directed  to  the  sheriff  of  Surrey^  who 
had  taken  Wright  under  a  testatum  ca,  sa.  on  the  judg- 
ment, and  had  him  in  custody  under  the  last-mentioned 
writ :  that,  upon  the  return  of  the  habeas  corpus,  Wright 
was  committed  by  a  Judge  to  the  custody  of  the  mar- 
shal of  this  Court,  charged,  among  other  things,  in 

not  legally  liable  to  be  arrested  out  of  the  rules,  "fraudulently,  illegally,  and  covinously, 
combined  and  conspired"  with  others  to  procure  W.  to  be  arrested  on  i.'s  writ :  and,  in  pur- 
suance of  such  fraudulent  &c.,  caused  a  sheriff's  officer  to  watch  W.  to  ascertain  whether  he 
went  beyond  the  rules,  and  to  arrest  him  and  keep  him  without  the  rules,  if  he  did  ;  that  W.^ 
without  defendant's  consent,  went  without  the  rules ;  and,  while  he  was  so,  and  intended  to 
and  was  about  to  return  within  the  rules,  plaintiff  and  L.,  with  others  in  collusion  with 
them,  in  further  pursuance  &c.,  wrongfully  and  covinously  caused  W.  to  be  arrested  and 
conveyed  to  a  place  without  the  rules,  and  there  detained  during  such  time  as  was  required 
to  enable  plaintiff  to  sue  defendant  for  the  escape ;  that,  had  not  W.  been  so  collusively  and 
illegally  detained,  he  could  have  returned  within  the  rules  before  the  commencement  of  the 
suit ;  that,  after  the  commencement,  JF.  returned  within  the  rules,  and  had  been  in  de- 
fendant's custody  ever  since ;  and  that  defendant  had  no  notice  of  the  escape  before  the 
commencement  of  the  suit.  Replication  de  injuria,  as  togll  but  the  allegation  that  Z.  sued 
out  and  prosecuted  his  writ,  &c.,  while  W,  was  entitled  to  the  rules. 

1.  Tt  was  proved  that  U.  employed  a  person  to  watch  for  fV,  and  procure  his  arrest 
and  detention  without  the  rules,  at  the  suit  of  L.,  while  W.  appeared  to  be  intending  to  re- 
turn within  the  rules ;  and  that,  during  the  detention,  U.  went  with  the  attorney's  clerk  to 
take  out  the  writ  in  the  action  for  the  escape.  The  jury  having  been  satisfied  that  plaintiff 
was  a  party  to  ZJ.'s  proceedings,  and  the  Judge  having  directed  a  verdict  for  the  plaintiff, 
this  Court,  on  motion,  ordered  a  verdict  to  be  entered  for  the  defendant,  on  the  ground  that 
the  jury  might  infer  plaintiff's  privity  from  his  adopting  U.'s  acts  by  bringing  the  action; 
and  that  such  privity  proved  the  substance  of  the  issue, 

2.  But  the  Court  granted  judgment  for  the  plaintiff  non  obstante  veredicto,  the  plea 
not  shewing  that  JF.  would  have  returned  within  the  rules  had  he  not  been  detained  with- 
out. 

3.  The  rule  for  entering  the  verdict  for  the  defendant  having  been  obtained  in  the 
first,  and  made  absolute  in  the  sixth,  term  after  the  trial,  the  Court,  upon  making  it  abso- 
lute, granted  the  rule  nisi  for  judgment  non  obstante  veredicto,  considering  the  case  an  ex- 
ception from  the  rule  of  Hil.  2  JF.  4.  I.  65. 

execution 


Saturday, 
June  8th. 


In  debt  against 
the  marshal  of 
Q,.  B.  for  an 
escape  of  JF.,  a 
prisoner  in  cus- 
tody under  a 
ca.  sa.  at  the 
suit  of  plain- 
tiff, defendant 
pleaded  that 
JF.  had  the  pri- 
vilege of  the 
rules  ;  that  L. 
sued  out  a  ca- 
pias on  mesne 
process  against 

;  that  L. 
and  plaintiff, 
well  knowing 
that  JF.  was  so 
privileged,  and 
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execution,  for  the  sum  indorsed  on  the  ca.  sa. ;  that  de-  1839. 
fendant,  beinc:  marshal,  received  and  had  Wright  in  his 

'  ^  °  Merry 

custody,  in  the  prison  of  the  Marshalsea,  in  execution  against 

Chapman. 

for  the  said  sum,  at  the  suit  of  plaintiffs  :  that  after- 
wards, tovvit  on  27th  August  1837,  defendant  wrong- 
fully, unlawfully,  and  unjustly,  without  the  leave  or 
licence  of  plaintiffs,  and  against  their  will,  suffered  and 
permitted  Wright  to  escape  and  go  at  large  from  and 
out  of  the  said  prison,  and  out  of  the  said  custody  of  the 
said  defendant,  wheresoever  Wright  would,  without  re- 
straint, &c.,  the  plaintiffs  being  then  and  still  wholly 
unsatisfied  their  damages,  &c. 

Fourth  plea.  That,  after  the  commitment  of  Wright, 
an(i  before  and  at  the  time  of  his  escape,  he  had  applied 
for  and  had  obtained  and  was  entitled  to  the  privilege  of 
residing  without  the  walls  of  the  prison,  and  of  living 
and  abiding  within  the  rules :  that,  while  he  was  so  en- 
titled, one  Thomas  Buchhy  Lefevre,  heretofore,  towit 
26th  October  1837,  sued  out  a  capias  (on  mesne  process) 
in  this  Court,  directed  to  the  sheriff  of  Surrey,  indorsed 
for  bail,  which  was  delivered  to  the  said  sheriff,  who 
made  his  warrant  to  George  Rutland,  his  bailiff,  marked 
for  bail,  which  was  delivered  to  Rutland  to  be  executed : 
that,  before  and  after  the  suing  out  of  the  writ  and 
granting  of  the  warrant  as  aforesaid,  T.  B,  Lefevre  and 
the  plaintiffs,  well  knowing  that  Wright  had  the  privilege 
and  benefit  of  the  rules,  and  was  not  legally  liable  to,  and 
ought  not  to  be,  arrested  or  taken  out  of  or  beyond  the 
limits  or  boundaries  thereof,  fraudulently,  illegally,  and 
covinously,  combined  and  conspired  together  with  divers 
others  persons  to  cause  and  procure  Wright  to  be  taken 
and  arrested  on  the  said  writ  and  warrant:  and,  in 
further    pursuance  of  such  fraudulent  and  covinous 

combination 
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1839.      combination  and  conspiracy,  caused  and  procured  Rut-- 

land  to  watch  and  follow  WrigJit  to  ascertain  whether  he 

against  at  any  time  went  be\™d  or  exceeded  the  limits  or  bound- 
Chapman 

aries  of  the  said  rules,  and  to  arrest  him  by  his  body  if 
he  should  go  beyond  &c.,  and  keep  and  detain  him  be- 
yond the  said  limits  and  boundaries :  that  afterwards, 
towit  on  the  said  26th  August,  and  while  Wright  was 
entitled  to,  and  had  obtained  the  benefit  of,  the  rules  as 
aforesaid,  Wright,  without  the  knowledge  or  consent 
and  against  the  will  of  defendant,  did  go  a  little  beyond 
the  limits  and  boundaries  of  the  rules,  towit  100 
yards  beyond  such  limits  and  boundaries:  and,  while 
Wright  intended,  and  was  about,  to  return  to  and 
within  the  said  limits  and  boundaries,  plaintiffs  and 
T,  B,  Lefewe,  with  others  in  collusion  with  them,  in 
further  pursuance  of  the  said  fraudulent  contrivance  and 
combination,  wrongfully  and  covinously  caused  and  pro- 
cured Wright  to  be  arrested  by  his  body,  and  carried  and 
conveyed  to  a  place  of  confinement,  at  a  great  distance 
from  the  said  limits  and  boundaries  of  the  rules,  towit 
three  miles  beyond  the  said  limits  or  boundaries,  and 
caused  and  procured  him  to  be  kept  and  detained  in 
such  place  of  confinement,  and  out  of  and  beyond  the 
said  limits  and  boundaries,  for  and  during  such  time 
as  was  required  to  enable  plaintiffs  to  sue  and  prosecute 
out  of  the  said  Court  of  our  said  Lady  the  Queen  a 
certain  writ  of  summons  against  the  defendant  for  the 
said  alleged  escape,  and  serve  the  defendant  with  a  copy 
thereof,  for  and  as  the  commencement  of  this  suit,  to- 
wit for  the  space  of  six  hours  then  next  following: 
that,  had  not  Wright  been  so  collusively  and  illegally 
arrested  and  detained,  he  could  have  returned  and  been 
within  the  limits  and  boundaries  of  the  rules  before  the 

commencement 
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commencement  of  this  suit:  that,  after  the  commence-  1839. 
ment  of  this  suit,  and  after  defendant  was  served  with  a 

Merry 

copy  of  the  writ  of  summons,  Wright  was  brought  back  against 

Chapman 

again  into  the  custody  of  defendant  as  such  marshal,  and 
that  the  defendant  did  thereupon  then  keep  and  detain, 
and  always  frpm  thence  hitherto  hath  kept  and  de- 
tained, and  still  doth  keep  and  detain,  Wright  in  the 
custody  of  this  defendant,  as  such  marshal  as  afore- 
said :  and  that  defendant  had  no  notice  or  knowledge  of 
the  said  escape  at  any  time  before  the  commencement  of 
this  suit ;  which  said  escape  in  this  plea  mentioned  is 
the  same  &c. :  verification. 

Replication.  That,  although  true  it  is  that  T.  B, 
Lefevre  did,  while  Wright  had  obtained  and  was  so 
entitled  to  the  benefit  of  the  rules,  sue  and  prosecute 
out  of  the  Court  of  our  Lady  the  Queen  the  said  writ 
in  the  said  plea  mentioned,  and  that  the  sheriff  did 
make  his  warrant  in  writing  directed  to  Rutland,  as  in 
that  plea  also  mentioned,  for  replication,  nevertheless, 
&c.  (de  injuria  absque  residuo  causae). 

Issue  thereon. 

There  were  also  other  issues  in  fact. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid" 
dlesex  sittings  after  Hilary  Term  1838,  it  appeared 
that  Wright  was  an  attorney ;  that  a  person  named 
Underhill  employed  a  man  named  Pope  to  watch  for 
Wright  for  several  days  up  to  26th  August,  on  which  day 
Wright  went  to  his  own  house,  without  the  rules,  and 
was  there  arrested  at  the  suit  of  Lefevre.  Underhill 
was  not  present  at  the  arrest;  but  Pope  was  present, 
with  the  sheriff's  officer.  Wright  had  engaged  to  dine 
within  the  rules  about  two  o  clock.  Upon  being  arrested, 
Wright  desired  to  be  taken  back  within  the  rules ;  but 

the 
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1839.      the  sheriff's  officer,  by  taking  him  back  by  a  circuitous 
route,  caused  a  delay,  during  which,  and  before  Wright 
against       returned  within  the  rules,  the  writ  in  the  present  action 

Chapman. 

was  sued  out  and  served  upon  the  defendant.  Under- 
Mil  went  with  the  attorney's  clerk  to  take  out  this  last 
writ,  and,  at  the  same  time,  took  out  a  writ  in  an  action 
against  the  defendant  for  Wright's  escape  in  a  suit  in 
which  Underhill  himself  was  plaintiff.  Wright  was  after, 
wards  brought  back  within  the  rules.  Other  evidence- 
including  a  correspondence  between  Wright  and  one^of 
the  plaintiffs,  was  put  in,  shewing,  as  the  defendant 
contended,  that  Underhill  was  the  party  really  in- 
terested in  the  judgment  obtained  by  the  plaintiffs 
against  Wright,  The  counsel  for  the  plaintiffs  con- 
tended that  this  evidence  did  not  connect  the  plaintiffs 
with  the  arrest  at  the  suit  of  Lefevre,  within  the  allega- 
tions of  the  fourth  plea.  The  other  issues  having  been 
proved  for  the  plaintiff,  the  Lord  Chief  Justice,  as  to 
the  issue  on  the  fourth  plea,  desired  the  jury  to  say 
whether  they  considered  Underhill  to  have  been  em- 
ployed by  the  plaintiffs  to  effect  the  arrest  under  the 
particular  circumstances.  The  jury  having  found  for 
the  defendant  pn  this  issue,  his  Lordship  expressed  his 
opinion  that  the  plea  was  not  proved,  and  also  that  it 
was  bad;  and  he  directed  a  verdict  to  be  entered  for 
the  plaintiff  on  all  the  issues,  reserving  leave  to  move  to 
enter  a  verdict  for  the  defendant  on  the  issue  on  the 
fourth  plea.  In  Easter  term,  1838,  Sir  John  Campbell, 
Attorney  General,  obtained  a  rule  accordingly. 

Kelly,  Crowder,  and  Ogle  now  shewed  cause  {a).  The 
plea  alleges  that  the  plaintiffs  fraudulently,  illegally^ 

(a)  Before  Lord  Denman  C.  J.,  Littledak,  Patteson,  and  Williams  Js. 

and 
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and  covinously,  combined  and  conspired  to  procure  1839. 
WriM  to  be  arrested  on  the  writ  issued  at  the  suit  of  " 

*  Merry 

Lefevre,  Now  no  evidence  was  given  of  the  intervention  against 

Chapman. 

of  the  plaintiffs.  There  may  have  been  evidence  for  the 
mry  that  U7iderhill  was  a  party  to  the  proceeding:  but 
he  is  not  identified  with  the  plaintiffs.  Even  admitting 
that  Underhill  was  a  party  interested  in  the  judgment 
obtained  by  the  plaintiffs,  upon  which  the  ca.  sa.  issued 
under  which  Wiight  was  in  custody,  that  would  shew 
only  that  an  agent  of  the  plaintiffs  had  conspired ;  and 
conspiracy  by  an  agent  is  not  a  conspiracy  by  the  prin- 
cipal, unless  the  principal  be  privy  to  the  conspiracy. 
But,  in  fact,  the  evidence  does  not  shew  that  Underhill 
was  interested  in  the  judgment.  In  HiscocJcs  v.  Jones  {a) 
it  was  held  that  the  marshal  might  defend  himself  by 
shewing  that  the  escape  was  by  the  fraud  of  a  party  for 
whose  benefit  the  judgment  had  been  assigned  to  another. 
Had  such  a  defence  been  raised  upon  this  record,  the 
plaintiff  would  have  traversed  the  allegation  that  Under- 
hill was  the  party  beneficially  interested  in  the  judg- 
ment, and  must  have  succeeded  on  the  evidence.  In 
Hiscocks  v.  Jones  [a)  the  party  enticed  the  prisoner  out 
of  the  rules ;  here  it  merely  appears  that  Underhill 
learned  that  the  prisoner  was  out  of  the  rules,  and  then 
executed  his  writ.  He  had  a  right  to  do  so,  even  if  he 
watched  for  the  opportunity.  The  marshal  was  liable 
for  the  escape  the  moment  Wright  was  out  of  the  rules. 
The  law  indeed  allows  the  marshal,  by  way  of  excuse 
(not  by  way  of  negativing  the  escape),  to  shew  that  he 
had  the  prisoner  in  custody  at  the  time  of  the  com- 
mencement of  the  action  for  the  escape.    But  here  it  is 

(a)  Moo.  §•  M.  269. 


not 
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not  denied  that  Wright,  without  any  fraud  on  the  part 
of  the  plaintiffs  or  their  agents,  was  without  the  rules; 
and  the  charge,  if  fully  proved,  would  merely  shew  a  con- 
certed plan  to  prevent  the  marshal  from  relieving  himself 
from  an  action  to  which  he  was  actually  liable.  That, 
at  the  utmost,  would  be  ground  only  for  a  cross  action. 
But  there  is  no  evidence  that  Lefevre  was  not  a  bon^ 
fide  creditor.  The  plea  alleges  that  the  plaintiffs  knew 
that  Wright  had  the  privilege  and  benefit  of  the  rules : 
but  in  fact  he  was  out  of  the  rules,  and  could  be  in  the 
enjoyment  of  no  privilege  whatever. 

Sir  John  Campbell,  Attorney  General,  and  Petersdorff, 
contra.  The  conspiracy  charged  is  not  a  criminal  con-^ 
spiracy,  strictly  speaking:  the  allegation  substantially 
asserts  no  more  than  the  privity  of  the  plaintiffs  to  the 
trick.  Upon  this  issue  it  is  not  incumbent  to  prove  a 
technical  conspiracy,  any  more  than  a  plaintiff  in  as- 
sumpsit is  bound  to  support  the  common  words  of  the 
breach  by  proving  a  contrivance  and  fraudulent  intention. 
On  the  evidence  it  is  clear  that  Underhill  was  a  party  to  a 
contrivance  to  deprive  the  marshal  of  the  defence  which 
the  law  allows  him.  If  that  was  the  purpose  of  the  ar- 
rest, whether  or  not  at  the  suit  of  a  bona  fide  creditor, 
no  person  privy  to  the  arrest  has  a  right  to  complain  of 
the  escape.  The  privity  of  the  plaintiffs  to  UnderhilVs 
acts  is  shewn  by  Underhill  being  a  party  really  in- 
terested in  the  judgment  at  the  suit  of  the  plaintiffs. 
Even  if  that  were  not  so,  there  was  clear  evidence  that 
the  plaintiffs  adopted  UnderhilVs  act.  His  act  is  there- 
fore their's;  and  the  issue  is  substantially  proved  by  the 
defendant.  It  would  have  been  enough  if  the  plea  had 
alleged  only  that  the  plaintiffs  procured  Wright  to  be 

arrested 


1839. 


Merrt 
against 
Chapman, 


IN  THE  Second  Year  of  VICTORIA. 


523 


arrested  without  the  rules  for  the  purpose  of  defeathig 
the  marshal's  defence :  the  allegation  of  a  conspiracy  is 
surplusage.  Thus,  the  personal  presence  and  con- 
currence of  one  of  the  plaintiffs  in  the  arrest  would  have 
been  conclusive  evidence  in  support  of  the  plea,  though 
it  would  not  have  supported  a  technical  charge  of  con- 
spiracy by  the  two  plaintiffs.  \_Patteson  J.  An  alle- 
gation that  a  sheriff  has  obtained  a  bond  fraudulently 
may  be  supported  by  proof  that  his  agent  has  done 
so,  though  the  sheriff  is  not  personally  privy  to  the 
fraud  (a).] 

Cur.  adv.  vult* 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
(13th  Jime),  delivered  the  judgment  of  the  Court. 

The  facts  in  this  case  are  so  plain,  and  shew  the 
nature  of  the  transaction  so  clearly,  that  no  one  who 
attends  to  them  can  doubt  that  the  whole  was  a  trick 
and  contrivance  on  the  part  of  Mr.  Underhill  to  fix  the 
marshal  with  an  escape. 

The  question  is,  whether  the  acts  of  Underhill  were 
the  acts  of  the  plaintiffs.  On  the  26th  of  August 
Wright  was  in  custody  e,  having  the  benefit  of  the 
rules),  at  the  suit  of  the  plaintiffs  in  execution,  and  at 
the  suit  of  Underhill  and  others  on  mesne  process. 
He  is  arrested  on  mesne  process  at  the  suit  of  Lefevre, 
by  the  orders  of  Underhill^  whilst  otit  of  the  rules ;  and 
he  is  kept  out  of  the  rules  against  his  will  until  Underhill 
himself,  with  an  attorney's  clerk,  fetches  the  writ  in  this 
action,  and  also  a  writ  at .  the  suit  of  Underhill  and 
others  for  the  escape :  and  the  marshal  is  served  with 


1839. 


Merry 
against 
Chapman. 


(a)  See  Raphael  v.  Goodman,  8  A,     E.  565. 

Vol.  X.  N  n  them : 
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1839.       them:  after  which  Wright  is  brought  back  within  the 
■  rules. 

Merry 

against  The  plaintiffs  in  this  action  adopt  the  act  of  Under- 

JhAPMAN.  •  1  .         p         ,  IT 

htlL  m  so  procuring  the  writ ;  lor  they  go  on  to  declare 
and  prosecute  the  suit:  and  it  surely  was  a  question  for 
the  jury,  whether  they  did  not,  by  such  adoption,  make 
themselves  parties  to  the  whole  of  UnderhilVs  trick  and 
contrivance. 

Two  letters  were  in  evidence,  one  of  the  1 0th  March 
3837,  from  Wright  to  one  of  the  plaintiffs;  the  other, 
the  answer  on  the  24<th  March.  The  defendant  wished 
to  infer  from  them  that  Underhill  was  the  party  really 
interested  in  the  judgment  obtained  by  the  plaintiffs: 
but,  on  attending  to  the  language  of  them,  though  they 
shew  an  intimate  connection  between  Lefevre  and  the 
plaintiffs,  their  direct  reference  is,  not  to  that  judgment, 
but  to  a  threatened  arrest  on  the  bill  held  by  Lefevre, 
and  on  which  the  arrest  in  August  afterwards  took 
place. 

But  the  circumstances  under  which,  and  the  persons 
by  whom,  the  writ  in  this  action  was  sued  out  form 
adequate  ground  for  charging  the  plaintiffs*  with  col- 
lusion and  trick;  and  surely  the  jury  might  well  hold 
that  they  were  parties  to  it. 

Rule  absolute. 

In  this  term,  Kelli/  obtained  a  rule  for  entering  judg- 
ment for  the  plaintiff,  non  obstante  veredicto  (a).  In  the 
Michaelmas  vacation  following  {28th  November  1839), 

Sir 

(a)  The  rule  nisi  was  entered  as  of  June  12th,  1839,  the  last  day  of 
term,  Imving  been  granted  by  the  Court  at  the  time  {June  13th)  of  mak- 
ing the  former  rule  absolute,  and  having  been  so  entered  to  avoid  dating 
a  rule  nisi  in  vacation.    In  shewing  cause,  the  Attorney  General  sug- 
gested 
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Sir  Jokn  Camjjhell,  Attorney  General,  and  Peters-  1839. 
do7ff,  shewed  cause.    The  plea  shews  that  the  plaintiffs, 
by  their  own  fraud,  prevented  WrigJd  from  returning  against 

Chapman. 

in  time  to  save  the  escape  :  they,  therefore,  have  no 
right  to  complain  of  the  escape.  All  escapes  are  negli- 
gent, except  those  which  are  voluntary,  or  which 
happen  by  the  act  of  God  or  of  an  enemy.  Thus,  an 
escape  which  results  from  the  prison  being  demolished 
by  rioters  is  negligent  [a).  On  a  negligent  escape,  if 
the  sheriff  retake  before  action  brought,  it  is  an  answer ; 
Rigeway's  Case  (b) :  which,  by  stat.  8  &  9  ^.  3.  c.  27. 
s.  6.,  must  be  specially  pleaded.  A  voluntary  return 
by  the  prisoner  may  be  also  pleaded,  being  equivalent 
to  a  recaption ;  Bonqfoiis  v.  Walker  (c).  Chambers  v. 
Jones  (d).  Here,  therefore,  the  plaintiffs  have  pre- 
vented that  which  would  have  negatived  the  complaint ; 
and  it  is  as  if  they  had  actually  contrived  the  escape  in 
the  first  instance,  in  which  case  they  could  not  have 
recovered;  Hiscochs  v.  Jones  {e).  So  leave  and  licence 
would  be  a  good  plea.  Besides,  it  appeared  that  Wright 
was  an  attorney;  the  arrest  was  therefore  illegal,  since 
he  was  privileged  (g). 

Kelly  (with  whom  was  Ogle)  contra.  At  the  time  of 
the  alleged  arrest  under  the  writ  at  the  suit  of  Lejevre^ 


gested  that  the  second  rule  was  obtained  too  late,  under  R.  Hil.  2  W.  4. 
I.  65.  (3^.  ^  Ad,  383.),  unless  there  was  an  implied  exception;  but 
Lord  Denman  C.  J.  said  that  the  case  was  not  within  the  rule.  See 
Lumby  V.  Allday,  1  Tyrwh.  217.,  and  note  at  p.  225.  there. 

(a)  See  Elliott  v.  The  Duke  of  Norfolk,  4  T.  JJ.  789. 

(6)  3  Rep.  52  a.    See  note  (B)  in  Thomas  and  Fraser's  edition^ 

(c)  2  T.  R.  126.  (d)  11  East,  406. 

(e)  Moo.  ^  M.  269. 

(g)  But  see  Byles  v.  Wilton,  4  B.  4;  Aid.  88.  And  see  stat.  12  G.2, 
c.  1  3.  s.  9. 

N  n  2  there 
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18S9.  there  was  a  complete  cause  of  action;  note  (l)  to  Jones 
r"  V.  Pope  {a).    Then  it  is  said  that  the  plea  shews  that, 

against       but  for  the  act  of  the  plaintiffs,  fresh  facts  would  have 

Chapmak. 

taken  place  which  would  have  constituted  an  excuse. 
That,  however,  would  shew  only  that  the  plaintiffs  were 
liable  to  a  cross  action,  or  possibly  to  an  indictment. 
But  the  plea  does  not  shew  that  Wright  would  have  re- 
turned before  the  action  was  brought.  It  alleges  only 
that,  at  the  time  of  the  arrest,  Wright  intended  to  and 
was  about  to  return  within  the  rules,  and  that,  had  he 
not  been  so  arrested,  he  could  (not  would)  have  returned 
before  the  commencement  of  the  suit.  The  intended 
return  might,  had  there  been  no  arrest,  have  taken 
place,  consistently  with  this  plea,  a  month  after  the  com- 
mencement of  the  action.  In  Regina  v.  Broisonlow  {b) 
it  was  held  that  the  word  "  instantly,"  in  a  coroner's  in- 
quest, was  not  equivalent  to  "  then."  The  allegation 
that  the  plaintiffs  kept  and  detained  Wright  yi\\hout  the 
rules,  during  such  time  as  was  required  to  enable  the 
plaintiffs  to  sue  out  their  writ,  is  equally  indefinite.  \_Pat- 
teson  J.  The  conspiracy,  as  alleged,  was  to  procure  the 
arrest,  not  to  detain  for  any  time.  Coleridge  J.  Con- 
sistently with  the  plea,  Wright  might  have  been  arrested 
and  ' released  before  the  time  at  which  he  would  have 
returned  had  there  been  no  arrest.] 

Per  Curiam  (c)  (stopping  Ogle\ 

Rule  absolute. 

(a)  1  Wms.  Saund.  35  a.  (b)  U  A.^  E,\19. 

(c)  Lord  Denman  C.  J.,  PaUeson,  Williams,  and  Coleridge  Js. 
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The  Duke  of  Beaufort  against  Welch.  jZ'ToIu. 

BY  an  order  of  nisi  prius  at  the  G/oz/<:£'5^^r  assizes,  Assumpsit  on  a 
.  retainer  to 

July  1838,  a  verdict  was  taken  in  the  above  cause  project  certain 

for  2000/.,  subject  to  the  award  of  C.  W.^  to  whom  it  examine  certain 

was  referred,  "  to  setde  the  cause  and  all  matters  in  ^^^{^  Tn^diir' 

difference "  between  the  parties  ;  the  arbitrator  to  have  f ^"J;'^*  ^^^^^> 

*  1.  Non  as- 

the  same  power  as  a  iud<?e  to  certify  as  to  costs,  and  to  sumpsit ;  2. 

^  .  .  No  retainer; 

order  and  determine  what  he  should  think  fit  to  be  done  3.  That  defend- 
ant did  use  care, 

by  the  parties  respecting  the  matters  in  dispute ;  the  &c.,  in  project- 

^  .  I'll  PI  11         the  works ; 

costs  oi  the  cause  to  abide  the  event  or  the  award,  and  4.  That  he  did 
the  costs  of  the  reference  to  be  in  the  discretion  of  the  hJexamintn<V 
arbitrator.  the  bills  The 

cause  and  all 

The  declaration  in  the  action  contained  a  special  "^^^ters  in  dif- 

rerence  were 

count  in  assumpsit  on  a  retainer  of  defendant  by  plain-  referred  by 

^  ,  ,  .        order  of  Nisi 

tiff  to  project  and  design  certain  apparatus  for  warming  Prius;  costs 

plaintifi  s  house  with  warm  water,  to  supermtend  the  to  abide  the 

fixing  of  it,  to  examine  the  bills  of  the  persons  em-  award  foimd 

ployed  to  fix  it,  and  to  certify  their  reasonableness;  ^Zul^'itfnd 
and  it  alleged  a  promise  to  use  due  care,  skill,  and  V^^'^"^ 

"  ^  •  '  '  for  plaintiff  on 

diligence  in  and  about  the  premises.    Breach,  that  de-        ^^^d,  that 

the  award  was 

fendant  did  not  use  due  care,  skill,  or  diligence,  &c.,  good,  and  not 

repugnant;  f0r 

With  an  allegation   of  special  damage.     Counts  for  that  the  finding 
money  had  and  received,  and  account  stated.    Pleas  :  4thVssuet  must 
1.  Non  assumpsit.    2.  Denial  of  the  retainer  alleged  in  hypo^hettal,^^ 
the  first  count.    3.  As  to  part  of  the  first  count,  that  f""^  ''"^^  , 

'  the  purpose  of 

defendant  did  use  due  care,  skill,  and  diligence  in  ^^^ermining  the 

^  costs  of  them  ; 

and  about  projecting  and  designing,  and  superintendin<T  and  that  it 

°   could  not  be 

the  fixing  of  the  apparatus.    4.  As  to  other  part  of  the  inferred,  from 

such  finding, 

.  ■  ^'^^t  there  was 

matter  m  difference  in  respect  of  work  done,  other  than  the  work  included  in  the  action. 

N  n  3  first 
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The  Duke  of 
Bkauforx 
against 
Welch. 


first  count,  that  he  did  use  due  care,  Sec,  in  examining 
the  bills  of  the  persons  employed.  5.  As  to  the  money 
counts,  a  set  off. 

The  arbitrator  directed,  by  his  award,  that  a  verdict 
should  be  entered  for  defendant ;  that  the  first,  second, 
and  fourth  issues  should  be  also  found  and  entered  for 
him  ;  and  that  the  third  and  fifth  issues  should  be  found 
and  entered  for  plaintiff. 

In  last  Easter  term  Ludlow  Serjt.,  on  the  part  of  the 
plaintiff,  moved  to  set  aside  the  award,  and  obtained  a 
rule  nisi  on  the  ground,  among  others,  that  the  award 
was  inconsistent  and  contradictory  in  finding  the  first, 
second,  and  fourth  issues  for  defendant,  and  third  and 
fifth  for  plaintiff ;  and  that  there  were  matters  in  dif- 
ference which  were  left  unsettled  [a). 


Talfourd  Serjt.  and  V,  Richards  now  shewed  cause. 
As  the  costs  are  to  abide  the  event,  it  was  necessary  for 
the  arbitrator  to  find  upon  every  issue,  in  order  that 
the  costs  of  each  might  be  distinguished.  The  effect  of 
the  finding  is,  that  there  was  no  such  contract  by,  or 
retainer  of,  the  defendant  as  stated  in  the  declaration  ; 
but  that,  supposing  there  was  one,  the  defendant  had 
failed  in  the  performance  of  that  part  of  it  which  obliged 
him  to  project  and  design  the  apparatus,  &c.,  with  care, 
skill,  and  diligence,  though  he  had  properly  examined 
the  bills.  Perhaps  the  defendant  may  have  been  re- 
tained to  carry  into  effect  the  project  and  design  of  some 
other  person,  and  therefore  could  not  be  said  to  have 
used  care  and  skill  in  projecting  and  designing  the 

(a)  There  were  affidavits  to  shew  that  there  were  other  matters  in 
difference  before  the  arbitrator,  besides  those  included  in  the  action  ;  but 
they  were  not  considered  satisfactory  by  the  Court. 
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apparatus  himself.  As  to  other  matters  in  difference, 
none  are  shewn, 

Ludlox<o  Serjt.,  contra.  The  award  is  repugnant  on 
the  face  of  it,  and  therefore  bad.  If  the  defendant 
entered  into  no  contract  at  all,  he  cannot  have  per- 
formed any  part  of  it,  as  is  found  on  the  fourth  issue. 
If  he  improperly  performed  part  of  it,  as  found  on  the 
third  issue,  then  there  must  have  been  a  contract  to 
perform.  A  traverse,  and  a  confession  and  avoidance, 
cannot  both  be  true.  If  it  be  said  that  the  works 
found  to  be  improperly  done  on  the  third  issue  are  not 
the  works  contracted  for,  then  there  must  have  been 
some  other  works  not  included  in  the  action,  and  on 
which  no  award  has  been  made.  If  there  be  any  doubt 
whether  the  award  comprehends  every  matter  sub- 
mitted, then  it  is  bad,  because  it  leaves  a  question  open 
to  litigation,  as  appears  from  the  language  of  Patteson  J. 
in  In  the  matter  of  Tribe  and  Upperton  [a). 

Lord  Denman  C.  J.  There  is  no  inconsistency.  The 
award  shews  that  there  was  no  contract;  but  that,  if 
there  was  one,  then  one  of  the  alleged  breaches  of  it 
was  proved.  So  the  defendant  may  have  performed  the 
alleged  work,  yet  not  have  contracted  to  perform  it  at 
all.  We  cannot  infer  from  the  award  that  there  was 
any  other  matter  in  issue. 

LiTTLEDALE  J.  It  is  fouud  that  the  defendant  did 
use  due  care  and  skill  in  and  about  a  business  which  he 
had  not  contracted  to  execute.    This  is  possible;  for 
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1839.  he  may  have  executed  it  voluntarily  and  without  any 
obliffation  to  do  so. 

The  Duke  of  ^ 
Beaufort. 

against  .  .  i      i  i  i 

Welch.  Patteson  J.  It  IS  sought  to  set  aside  the  award  by 
inference;  but  it  does  not  appear  under  what  circum- 
stances the  work  was  done ;  nor  does  the  plaintiff  dis- 
tinctly shew,  by  affidavit  or  otherwise,  that  work  was 
done  independently  of  that  in  respect  of  which  the 
action  was  brought.  The  declaration  charges  a  re- 
tainer, which  is  negatived  by  the  award.  The  finding 
on  the  remaining  issues  is  material  only  for  the  purpose 
of  settling  the  costs  of  them.  The  arbitrator  is  there- 
fore obliged  to  find  upon  them  hypothetically.  He 
says  that,  taking  the  contract  as  stated,  the  defendant, 
as  to  part,  performed  it,  and,  as  to  another  part,  did 
not  perform  it. 

Williams  J.  The  imputation  of  negligence  in  the 
performance  of  certain  work,  as  established  by  the  find- 
ing on  the  third  plea,  does  not  necessarily  imply  that  the 
defendant  had  engaged,  or  was  retained,  to  perform  it 
with  care,  skill,  and  diligence,  or  that  he  was  employed 
to  do  work,  other  than  that  included  in  the  action.  The 
finding  on  all  the  pleas  after  the  first  and  second  is 
hypothetical,  and  only  necessary  for  the  purpose  of  dis- 
tributing the  costs. 

Lord  Denman  C.  J.  In  such  cases,  it  is  a  rule  to 
discharge  with  costs. 

Rule  discharged  with  costs. 
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The  Queen  against  The  Eastern  Counties  ^^^^^^^^^^^ 
Railway  Company. 

SIR  J.  CAMPBELL,   Attorney  General,   in   last  ^yvf^^ 
'  act  (6  tSc  7 

Eastci^  term,  obtained  a  rule  nisi  for  a  mandamus,  W.a.  c  cvi., 

local  and  per- 

commanding  the  defendants  to  proceed  to  make  and  sonal,  public) 

^  it  was  recited 

complete  a  railway  from  London  to  iSorxmch  and  Yar-  that  the  mak- 
moiith,  passing  by  Romford,  Chelmsford,  Colchester  and  from  ioiS 
Ipswich,  according  to  the  provisions  of  an  act  &c.  (6  &  ^y^^i^th,  ^"^ 
7       4.  c,  cvi.,  local  and  personal,  public),  and  another  P^'j"^^^^ 
act  (1  &  2  FzV/f.  c.  Ixxxi.,  local  and  personal,  public  («) ),  would  be  of 

^  great  public 

and  advantage;  and 
that  persons 

named  were  willing  at  their  own  costs  to  carry  the  undertaking  into  execution.  The 
persons  named,  with  other  shareholders,  were  incorporated  into  a  company  to  carry  the 
act  into  execution.  They  were  authorised  to  raise  by  shares  1,600,000/,  (which,  it 
was  recited,  was  the  probable  expense),  and,  in  case  that  sum  should  not  be  sufficient, 
to  borrow  on  mortgage,  or  raise  by  additional  shares,  533,333/.  The  line  was  set 
out  in  the  act,  describing  the  places  from  London  through  Middlesex,  Essex,  Sxiffolk,  and 
Norfolk,  with  two  termini,  one  at  Norwich,  the  other  at  Yarmouth.  The  usual  powers  to 
take  lands  were  conferred,  with  power  to  deviate  from  the  line  to  a  limited  extent.  All 
the  1,600,000/.  was  to  be  subscribed  for,  before  the  company  could  exercise  their  com- 
pulsory powers  ;  and  these  powers  were  to  cease,  unless  executed  within  two  years :  and,  if 
the  whole  work  was  not  completed  in  seven  years  (unless  prevented  by  inevitable  accident), 
all  their  powers  were  to  cease,  except  as  to  the  part  (if  any)  completed.  If  any  part  was 
abandoned,  the  lands  were,  as  to  that  part,  to  vest  in  the  owners  of  the  lands  adjoining. 

By  a  second  act  (1  &  2  Vict.  c.  Ixxxi.,  local  and  personal,  public)  two  years  more  were 
added  to  the  first  two  years ;  and  the  company  were  forbidden  to  deviate,  unless  the  line 
of  deviation  were  set  out  within  one  year  from  the  passing  of  the  last  act. 

On  application  for  a  mandamus  to  the  company  to  proceed  with  the  whole  line,  setting 
out  deviations,  &c.,  and  to  purchase  the  necessary  lands,  it  appearing  to  the  Court  that  the 
affidavits  shewed  reasonable  ground  for  believing  that  the  company  intended  to  complete  the 
line  from  Londoii  to  Colchester  only,  and  to  abandon  the  rest,  the  writ  was  granted,  though 
the  company  stated  that  they  had  not,  nor  could  raise  without  a  new  act,  funds  sufficient 
to  complete  the  line. 

The  mandamus  suggested  that  the  company  had  been  required  to  define  the  deviations, 
and  complete  the  railway  to  Norwich  and  Yarmouth,  but  that  they  had  refused  and  ne- 
glected to  purchase  the  necessary  lands  between  Colchester  and  Norivich,  and  Norwich  and 
Yarmouth,  or  set  out  tlie  deviations,  or  to  make  and  complete  the  railway.  There  was  no 
averment  that  the  company  had  abandoned  the  design,  or  were  not  proceeding  with  all 
convenient  speed,  or  that  a  reasonable  time  had  elapsed  without  proper  preparations,  or 
that  deviations  would  be  expedient. 

Held,  that  the  mandamus  was  insufficient. 

When  cause  is  shewn  against  a  rule  for  a  mandamus,  the  objection,  that  no  sufficient 
demand  and  refusal  appear,  must  be  taken  before  the  merits  are  discussed. 

(a)  Stat.  6  &  7  W.  4.  c.  cvi.,  local  and  personal,  public,  is  For  m"aking 
a  railway  from  London  to  Norivich  and  Yarmouth,  by  Romford,  Chelmsford^ 
Colchester,  and  Ipswich,  to  be  called  *  The  Eastern  Counties  Railway.' " 
(Royal  Assent,  4th  July,  1836.). 

Sect. 
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and  especially  to  set  out  and  define  the  line  of  the  said 
railway,  particularly  that  part  thereof,  lying  between  Col- 
chester 

Railway 

Company.  Sect.  1  recites  that  "  the  making  a  railway  from  London  to  Norwich 

and  Yarmouth,  passing  by  Romford,  Chelmsford,  Colclwster,  and  Ipswich, 
would  be  of  great  public  advantage  by  opening  an  additional,  certain,  and 
expeditious  communication  between  those  cities  and  towns  and  the  in- 
termediate and  adjacent  towns  and  districts,  and  also  by  facilitating  the 
means  of  intercourse  between  the  metropolis  and  the  eastern  districts  of 
England"  and  that  "  the  several  persons  hereinafter  named  are  willing  at 
Cbeir  own  costs  and  charges  to  carry  the  said  undertaking  into  execution, 
but  the  same  cannot  be  effected  without  the  authority  of  parliament : " 
and  incorporates  certain  persons  named,  and  all  present  or  future  sub- 
■scribers,  their  successors,  executors,  administrators,  and  assigns,  by  the 
name  of  "  The  Eastern  Counties  Railway  Company,"  giving  them  power 
to  purchase,  hold  and  sell  lands  for  the  use  of  the  undertaking  ;  and 
enacts  that  "  they  shall  also  have  and  exercise  all  other  powers  and 
authorities  which  are  hereinafter  given  or  mentioned." 

Sect.  3  enacts  that  it  shall  be  lawful  for  the  said  company  to  raise 
amongst  themsel'ves  any  sum  of  money  for  making  and  maintaining  the 
saifl  railway  and  other  works  by  this  act  authorized,  not  exceeding  in  the 
whole  1,600,000^.,"  to  be  divided  into  shares  of  251.  each.  Seet.  4  gives 
the  company  power  to  sue  subscribers  for  their  subscriptions.  Sect.  5 
^enacts  "  that  tlie  money  to  be  raised  by  the  said  company  by  virtue  of 
this  act  shall  be  laid  out  and  applied,  in  the  first  place,  in  paying  and  dis- 
charging all  costs  and  expenses  incurred  in  applying  for,  obtaining,  and 
passing  this  act,  and  all  other  expenses  preparatory  or  relating  thereto,  and 
after  wards  the  remainder  of  such  money  shall  be  applied  in,  for,  and  towards 
purchasing  lands,  and  making  and  maintaining  the  said  railway  and  other 
works,  and  in  otherwise  carrying  this  act  into  execution." 

Sect.  6  enacts  "  that  it  shall  be  lawful  for  the  said  company  and  they 
^re  hereby  empowered  to  make  and  maintain  the  railway  hereinafter 
mentioned,  with  all  proper  works  and  conveniences  connected  therewith, 
in  the  line  or  course,  and  upon,  across,  under,  or  over  the  lands  deli- 
neated upon  the  amended  plan,  and  described  in  the  amended  book  of  re- 
ference to  be  deposited  with  the  respective  clerks  of  tlie  peace  for  the 
counties  of  Middlesex,  Essex,  Suffolk,  and  Norfolk,  and  the  town  and 
■county  of  the  city  of  Norwich  ;  (that  is  to  say,)  a  railway  commencing  at 
or  near  High  Street,  Shoreditch,  in  the  parish  of  -S'^.  Leonard's  Shoreditch 
in  the  county  of  Middlesex,  and  to  terminate  in,  at,  or  near  Noriuich  and 
Great  Yarmouth,  (that  is  to  say,  as  regards  Norwich,  in,  at,  or  near  Car- 
row  Abbey  Field  in  or  near  the  city  and  county  of  Norwich,  and  as  regards 
Great  Yarmouth,  at  or  near  the  new  suspension  bridge  in  Great  Yarmouth 

aforesaid,) 


1839. 


The  Queen 
against 
The  Eastern 

I  /"iTTvrn'iTTi'o 


IN  THE  Second  Year  of  VICTORIA.  533 

Chester  and  NorxmcJi,  and  Nonvich  and  Yarmouth,  devi-  1889. 
atins:  from  the  line  laid  down  on  the  plans  in  the  said 

£5  '  The  Queen 

last-  againxt 

The  Eastern 

 —   Counties 

Railway 

aforesaid,)  and  passing  from,  through,  or  into  the  parishes,  townships,  and  Company, 
places  of  Christ  Church  Spitalfields,'"  SiC,  "or  some  of  them,  all  in  the 
county  of  Middlesex  j  Low  Layton"  &c.,  certain  places  named  in  the 
borough  of  Colchester,  &c.,  "  or  some  of  them,  all  in  the  county  of  Essex; 
JEast  Burgholt,"  &c.,  "  IVitheringsett"  &c.,  *'  or  some  of  them,  all  in  the 
county  o(  Suffolk;  Scole,"  &c.,  "  or  some  of  them,  all  in  the  county  of 
Norfolk;  A^orivich,  Thorpe,"  Sec,  <«  or  some  of  them,  all  in  the  city  and 
county  of  A^rwich  ;  IVitlingham,"  Sec,  "  and  certain  extra-parochial  lands, 
or  some  of  them,  all  in  the  county  of  Norfolk.''  Sect.  7,  reciting  that, 
since  the  depositing  of  the  maps,  &c.,  and  books  of  reference,  certain 
alterations  of  the  line  had  been  agreed  upon  with  the  concurrence  of 
owners  and  occupiers,  enacts  that  maps  or  plans,  describing  the  line  as 
agreed  to  be  altered,  together  with  amended  books  of  reference  thereto, 
shall  be  deposited  with  the  said  clerks  of  the  peace  respectively.  Sect.  9 
and  several  following  sections  give  the  ordinary  powers  to  take  lands, &c., 
by  purchase,  or,  in  default  of  agreement,  on  paying  sums  to  be  assessed  by 
a  jury.  By  sect.  53  the  company  could  take  no  building  erected  before 
30th  November  1835.  nor  any  ground  then  used  as  a  garden,  orchard,  yard, 
&c.,  without  the  owner's  consent,  unless  specified  in  the  schedule  an- 
nexed to  the  act,  or  omitted  by  mistake,  to  be  certified  as  there  provided. 

Sect.  54  defines  the  breadth  of  the  i  ail  way.  Sect.  55  enacts  "  that  the 
said  company  in  making  the  said  railway  and  other  works  by  this  act 
authorised  shall  have  full  power  and  authority  to  deviate  from  the  line 
delineated  on  the  m.aps  or  plans  so  deposited  with  the  clerks  of  the  peace," 
with  certain  limitations  as  to  extent;  and  no  deviation  is  to  be  made  into 
the  lands  of  persons  not  mentioned  in  the  book  of  reference,  or  omitted 
by  mistake :  such  omission  to  be  certified  as  provided  in  the  act. 

Sect.  130,  and  several  sections  following,  provide  for  periodical  general 
and  special  general  meetings  of  the  company,  and  for  the  method  of  voting 
by  the  shareholders  at  such  meetings.  Sect.  138  names  the  first  directors 
of  the  company,  who  are  thereby  appointed  "  to  manage  the  affairs  of  the 
said  company:  "  five  to  be  a  quorum  ;  and  subsequent  sections  provide  for 
the  election  of  successors  to  them  by  the  shareholders.  Sect.  144  enacts- 
"  that  the  directors  for  the  time  being  of  the  said  company  shall  superintend! 
all  the  aflTairs  thereof,  and  have  power  to  use  the  common  seal  of  the  saidl 
company  on  their  behalf,  and  shall  have  full  power  and  authority  to  do  all 
acts  whatsoever  for  carrying  into  eflTect  the  purposes  of  this  act,  and  for  the 
management,  regulation,  and  direction  of  the  affairs  of  the  said  company, 
or  relative  thereto,  which  such  company  are  by  this  act  authorised  to  do 
(except  such  as  are  herein  required  and  directed  to  be  done  at  some  ge- 
neral 
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proceed  to  purchase  the  lands  necessary  to  the  making 

and 
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neral  or  special  general  meeting  of  the  said  company)."  Sect.  158  gives 
power  to  make,  at  the  general  and  special  general  meetings,  "  such  by- 
laws, orders,  and  rules  as  to  them  shall  seem  expedient  for  regulating  the 
proceedings,  and  remunerating  and  reimbvxrsing  the  expenses  of  the  direc- 
tors, and  for  the  good  government  of  the  officers  and  servants  of  the  said 
company,  and  for  the  management  of  the  said  undertaking  in  all  respects 
whatsoever." 

Sect.  159  gives  the  directors  power  to  make  calls,  not  exceeding  31.  per 
share,  at  intervals  of  not  less  than  three  months,  and  on  notice  of  at  least 
twenty  one  days  ;  and  provisions  are  made  for  enforcing  the  calls.  Sect. 
174  authorises  the  public  to  use  the  railway  on  payment  of  certain  tolls, 
and  in  conformity  with  regulations,  to  be  determined  as  there  and  in 
subsequent  sections  specified.  Sect.  177,  and  sections  following,  give  the 
company  power  to  carry  goods  and  passengers  at  such  charges  for  carriage 
as  they  shall  determine  upon,  in  addition  to  the  tolls,  &c.,  before  autho- 
med. 

Sect,  220.  "  And  whereas  the  probable  expense  of  making  the  said 
railway  and  other  works  hereby  authorised  will  amount  to  the  sum  of 
1,600,000/.,  and  the  sum  of  1,300,000/.  and  upwards,  or  upwards  of  four- 
fifths  thereof,  has  been  already  subscribed  for  by  several  persons  under  a 
contract  binding  themselves,  their  heirs,  executors,  administrators,  and 
assigns,  for  the  payment  of  the  several  sums  by  them  respectively  sub- 
scribed for;  be  it  therefore  enacted,  that  the  whole  of  the  said  sum  of 
i,6OO,G0OZ.  shall  be  subscribed  for  in  like  manner  before  any  of  the  powers 
given  by  this  act  in  relation  to  the  compulsory  taking  of  land  for  the  pur- 
poses of  tlie  said  railway  shall  be  put  in  force,"  Sect.  221  enacts  that  a 
certificate  of  a  justice  shall  be  evidence  that  the  l,COO,O00/.  has  been  sub- 
scribed. 

Sect.  222  enacts  *'  tlmt  unless  the  said  company  shall  within  tke  space 
of  two  years,  to  be  computed  from  the  passing  of  this  act,  agree  for  or 
cause  to  be  valued  and  paid  for  as  herein  mentioned  the  lands  which  they 
are  by  this  act  empowered  to  take  or  use,  or  so  much  thereof  as  shall  be 
by  them  deemed  necessary  and  proper  for  the  purposes  of  making  the 
said  railway  and  other  works  hereby  authorized"  (with  an  exception  speci- 
fied), *'  then  and  from  thenceforth  the  powers  which  are  hereby  granted  to 
them  for  compulsorily  requiring,  taking,  or  using  such  lands  shall  cease 
and  be  utterly  void  (save  and  except  with  the  consent  in  writing  of  the 
owners  and  occupiers  thereof  respectively)."  Sect.  2'2?,  enacts  "  that 
in  case  the  said  railway  and  works  shall  not  have  been  made  and  com- 
|)leted  (unless  prevented  by  inevitable  accident)  within  the  space  of  seven 


years, 
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and  completing  the  said  railway,  and  lying  between  Col- 
Chester  and  Normch^  and  Norwich  and  Yarmouth  afore- 
said, 

Railway 

years,  to  be  computed  from  the  passing  of  this  act,  then  from  and  after  Company, 
the  expiration  of  the  said  term  of  seven  years  all  the  powers,  authorities, 
and  privileges  given  by  this  act  shall  thenceforth  cease  and  determine,  save 
only  and  except  as  to  so  much  (if  any)  of  the  said  railway  and  works  as 
shall  be  declared  and  certified  to  have  been  completed  within  the  said 
term  by  the  justices  of  the  peace  of  the  said  counties  of  Middlesex,  Essex, 
Suffolk,  and  Norfolk,  and  the  said  town  and  county  of  the  city  of  Norwich, 
or  any  one  of  them,  assembled  at  any  general  or  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  said  counties  or  any  of  them  at  any  time 
before  the  expiration  of  the  said  term  of  seven  years,  or  within  six  calen- 
dar months  next  after  the  expiration  thereof.*' 

Sect.  246  enacts  "  that  in  case  the  money  by  this  act  authorized  to  be 
raised  by  subscription,  as  hereinbefore  mentioned,  shall  be  found  insuffi- 
cient for  the  making,  completing,  and  maintaining  of  the  said  railway  and 
other  works  by  this  act  authorized  to  be  made,  and  for  defraying  all 
necessary  charges  and  expences  relating  thereto  or  for  the  purposes  of  this 
act,  and  the  said  company  shall  be  desirous  of  raising  a  further  and  addi- 
tional sum  of  money,  it  shall  be  lawful  for  the  said  company,  by  an  order 
of  any  general  or  special  general  meeting  thereof,  to  borrow  and  take  up 
at  interest  any  such  further  or  additional  sum,  not  exceeding  in  the  whole 
the  sum  of  533,S33/.,  on  the  credit  of  the  said  undertaking,  as  to  them 
shall  seem  meet  and  convenient ;  and  the  said  company  or  the  directors 
thereof,  after  an  order  shall  have  been  made  for  that  purpose  at  any 
general  or  special  general  meeting  of  the  said  company,  are  hereby  autho- 
rized and  empowered  to  mortgage  and  assign  the  property  of  the  said 
undertaking,  and  the  rates,  tolls,  and  other  sums  arising  or  to  arise  by 
virtue  of  this  act,  or  any  part  thereof,"  (paying  the  costs  of  the  assignment 
out  of  the  tolls,  &c.),  "  as  a  security  for  any  further  sum  of  money  to  be 
borrowed  as  aforesaid,  with  interest,  to  such  person  as  shall  advance  the 
same."  The  same  section,  and  following  ones,  lay  down  provisions  for 
enabling  the  mortgagees  to  avail  themselves  of  the  securities.  Sect.  252 
empowers  the  company  to  raise  any  part  of  the  additional  sum  by  new 
shares,  in  augmentation  of  their  capital,  instead  of  mortgage. 

Sect.  254  enacts  "  that  if  the  railway  or  any  part  thereof  shall  at  any 
time  hereafter  be  abandoned  or  given  up  by  the  said  company,  or  after  the 
same  shall  have  been  completed  shall  for  the  space  of  three  years  cease  to 
be  used  and  employed  as  a  railway  or  otherwise  as  authorized  by  this  act, 
then  and  in  such  case  the  lands  so  authorized  to  be  and  so  purchased  or 
taken  by  the  said  company  for  the  purposes  of  this  act,  or  otherwise  the 
parts  thereof  over  which  the  said  railway  or  any  part  of  such  railway 
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said,  pursuant  to  the  provisions  of  the  said  several 
acts. 

The  rule  was  obtained  on  the  affidavit  of  Charles 
Symonds  and  others.  Symonds  stated  that  he  was  owner 
of  a  farm  and  lands  in  Syffolh  ;  that  the  lines  laid  down 
in  the  amended  plan  mentioned  in  sect.  7  of  stat.  6  &  7 
W.^.  c.  cvi.  intersected  his  farm  and  lands;  that  his 
name  was  mentioned  in  the  amended  book  of  reference 
referred  to  in  the  same  section,  as  owner  or  reputed 
owner  thereof ;  and  that  his  farm  and  lands  were  spe- 
cified in  the  schedule  referred  to  in  sect.  53,  as  belong- 
ing to  him,  and  were  therein  described  as  "  farm, 
cottage,  yard,  and  barn,  orchards  and  garden."  That, 
at  the  expiration  of  two  years  from  the  passing  of  the 
act,  namely  on  4th  July  1838,   the    company  had 


which  shall  be  so  abandoned  or  given  up  by  the  said  company  shall  pass, 
revert  to  and  vest  in  the  owners  for  the  time  being  of  the  land  adjoining," 
under  regulations  specified  in  the  act. 

Stat.  1  &  2  Vict.  c.  Ixxxi.  (local  and  personal,  public)  is  "  To  amend 
and  enlarge  the  powers  and  provisions  of  the  act  relating  to  the  Eastern 
Counties  Railway."     (Royal  Assent,  27th  July,  1838.) 

Sect.  1  recites  the  passing  of  stat.  6  &  7  W.  4.  c,  cvi.,  and  enacts  that 
all  its  powers,  provisions,  &c.,  shall  extend  to  the  present  act,  and  the 
purposes  and  things  thereby  authorized  or  required  to  be  done,  as  if 
therein  re-enacted. 

Sect.  2  enacts  *'that  the  time  by  the  said  recited  act  limited  for  the 
compulsory  purchase,  taking  or  using  of  lands  for  the  purpose  of  the  said 
undertaking  shall  be  and  is  hereby  extended  and  enlarged  for  the  further 
term  of  two  years,  to  be  computed  from  the  expiration  of  the  period  for 
that  purpose  limited  by  the  said  recited  act :  provided  always,  that  after 
the  expiration  of  one  year  from  the  passing  of  this  act  it  shall  not  be 
lawful  for  the  said  company  to  deviate  the  centre  line  of  the  said  railway 
as  laid  down  on  the  plans  thereof  referred  to  in  the  said  recited  act,  unless 
the  said  company  shall  at  the  expiration  of  the  said  period  have  set  out 
and  defined  their  line  deviating  from  the  line  laid  down  on  the  said  plans 
as  aforesaid,  and  in  such  case  the  line  so  laid  down  and  defined  shall  be 
the  line  to  be  adopted  by  the  said  company  without  deviation  therefrom." 

not 
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not   agreed  for,    or  caused  to  be   paid   for,  depo-  1839. 
nent  s  property,  or,  to  the  best  of  his  knowledge  or 

^    ^  .  .  The  Queen 

belief,  any  of  the  other  properties  specified  in  the  against 

The  £jAstkri 

schedule,  situated  in  Suffolk  and  Norfolk,  saving  the  Counties 

r       r  1  •  1  •  Railway 

properties  or  a  levv  persons  who,  with  one  exception,  Company, 
were  agreed  >vith  before  the  act  passed.  He  then 
referred  to  stat.  1  &  2  Vict.  c.  Ixxxi.,  and  stated  that 
the  year  allowed  thereby  for  setting  out  and  de- 
fining the  line  was  now  very  near  expiring,  and  that  the 
line  had  not  yet  been  set  out  or  defined,  so  far  as 
regarded  his  property  at  least,  by  any  visible  land- 
marks, &c.,  according  to  the  usual  practice ;  and  that 
he  had  been  informed  and  believed  that  the  line  had 
not  been  set  out,  &c.,  in  any  manner,  in  respect  to  any 
of  the  other  property  specified  in  the  schedule,  situated 
in  Suffolk  and  Noyfolk,  That  the  company  had  not  yet 
agreed  for,  or  caused  to  be  paid  for,  the  portion  of  his 
property  required  for  the  railway,  or  made  any  pro-  • 
posal  to  him  ;  and  that,  to  the  best  of  his  know- 
ledge and  belief,  they  had  not  yet  agreed  for,  or 
caused  to  be  paid  for,  any  of  the  other  lands  required 
for  the  railway  in  Suffolk  and  Norfolk^  excepting  as 
aforesaid.  That  deponent  offered  no  opposition  to 
either  act,  from  a  belief  that  the  communication  to  be 
established  by  the  railway  between  Norfolk  and  London 
would  be  a  great  benefit  to  himself,  as  the  owner  of 
land,  and  to  the  whole  county  of  Norfolk,  as  well  as  the 
other  counties  and  districts  which  the  railway  was  de- 
signed to  intersect.  That  he  was  suffering  great  incon- 
venience and  prejudice  in  the  possession  and  enjoyment 
of  his  property,  from  the  uncertainty  of  the  line  which  the 
railway  was  to  take :  and  that  he  was  informed  and  be- 
lieved that,  unless  the  line,  as  described  in  the  plan  depo- 
sited 
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1839.       sited  with  the  clerks  of  the  peace  (under  stat.  6  &  7  W.A>, 
c.  cvi.  5.  7.)s  were  carefully  revised,  and  many  needful 

The  Queen  ^  . 

against       deviations  fixed  and  determined,  and  the  whole  line,  or 

The  Eastern 

Counties  Considerable  portions  thereof,  fixed  and  defined  anew, 
Company.  before  27th  Juli/  1839,  it  would  be  difficult  or  impos- 
sible to  carry  out  the  railway  through  Si^ffblk  and 
Norfolk,  according  to  the  line  originally  laid  down. 
That  he  had  been  informed  and  believed  that,  of  the 
capital  of  1,600,000/.,  which  the  company  were  author- 
ised to  raise  among  themselves  (stat.  6  817  W,  4.  c.  cvi. 
5.  3.)j  600,000/.  had  already  been  paid  up,  and  that  the 
company  had  also  borrowed  considerable  sums,  and  had 
therefore  ample  means  of  defraying  the  expense  of 
setting  out  and  defining  the  whole  line  from  London  to 
Normch  and  Yarmouth^  and  paying  for  all  the  properties 
required  for  it:  but  that  they  had  expended  all  that 
had  come  into  their  hands  on  the  part  of  the  line  be- 
tween London  and  ColcJiester,  excepting  sums,  not  ex- 
ceeding 1500/.,  paid  for  lands  in  Norfolk  and  Siiffolk, 
That  the  deponent  had  been  informed  and  believed  that 
the  company  had  entered  into  several  large  contracts 
for  the  completion  of  the  line  between  London  and  Col- 
chester, and  for  providing  a  carrying  establishment  for 
the  working  thereof  when  completed,  and  that  they 
were  about  to  enter  into  other  contracts  for  the  same 
purposes ;  but  that  they  had  not  yet  been  able  to  make, 
nor  did  they  contemplate  making,  any  provision  for 
setting  out,  executing,  or  working  the  line  beyond  CoU 
Chester;  and  that  it  was  the  intention  and  determin- 
ation of  the  company  not  (unless  compelled)  to  carry 
the  railway  farther  than  Colchester,  That  deponent 
consented  to  the  enlargement  of  the  company's  power 
under  stat.  1  &  2  Vict,  c,  Ixxxi.  s,  2.  on  the  faith  that 
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the  line  would  be  set  out  and  defined,  and  that  the 
parts  of  his  property  required  for  the  railway  would  be 
paid  for,  within  the  enlarged  time. 

There  were  also  affidavits  by  other  parties,  including 
proprietors,  containing  statements  to  shew  that  stat. 
6  Si  7  TV.  4.  c.  cvi.  was  obtained  upon  evidence,  in  part, 
of  the  advantages  which  would  accrue  to  Norfolk  and 
Suffolk  from  the  completion  of  the  railway ;  and  that  the 
concurrence  of  parties  in  Norfolk  and  Suffolk  was  given 
upon  the  understanding  that  it  should  be  carried  through 
those  counties ;  and  it  was  stated  that  a  scheme  for  mak- 
ing a  different  railway  from  London  to  Norivick  had  been 
abandoned  in  favour  of  the  scheme  of  the  present  de- 
fendants.   There  was  also  an  affidavit  by  a  civil  en- 
gineer, stating  that  he  had  had  great  experience  in  rail- 
ways, and  never  knew  an  instance  of  a  railway  of  any 
considerable  extent  being  executed  without  numerous 
deviations  being  found  requisite  from  the  line  originally 
laid  down ;  that,  from  his  knowledge  of  the  line  laid  down 
for  the  Eastern  Counties  Railway,  it  was  highly  proba- 
ble that  numerous  deviations  therefrom,  within  the  limits 
laid  down  by  the  acts,  would  be  necessary  ;  and  that,  in 
order  duly  to  set  out  and  define  such  deviations  by  the 
27th  Juli/ next,  it  was  in  his  opinion  absolutely  necessary 
that  the  setting  out  and  defining  the  same  should  be 
commenced  without  delay. 

Other  statements  were  added  to  shew  a  demand  and 
refusal;  and  that  the  company  had,  in  effect,  abandoned 
the  intention  of  carrying  the  railway  beyond  Colchester, 
In  answer,  one  of  the  directors  made  affidavit  that  he 
was  advised  and  believed  that  the  power  to  make  de- 
viations rested  in  the  discretion  of  the  directors.  That 
he  had  been  informed  by  the  engineer  of  the  company, 
Vol.  X.  O  o  and 
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1839.  and  believed,  that,  in  making  the  line  through  Suffolk 
The  QuKEN  Norfolk^  deviations  would  not  be  necessary.  That 

against       the  directors  had  proceeded  in  the  execution  of  their 

The  Eastern 

Counties  powers  to  the  best  of  their  judgment  and  ability^  That 
Company.  they  believed  the  best  course,  for  the  advantage  of  the 
shareholders  and  public  at  large,  to  be,  to  make  the 
line  continuous  from  Lo7ido7i  to  the  interior  of  the 
districts  through  vi'hich  the  railway  was  to  pass,  finishing 
and  opening  portion  by  portion,  as  in  their  judgment 
might  be  best  calculated  to  promote  the  prosperous 
issue  of  the  undertaking,  and  the  interest  of  the  share- 
holders and  the  public.  That  they  intended  opening  the 
line  from  Romford  during  the  present  Jx/??^'  (1839),and  to 
proceed  in  making  the  line  between  Romford  and  Chelms- 
ford. That  it  was  customary  for  the  directors  of  rail- 
way companies  to  apply,  from  time  to  time,  to  parliament 
for  an  extension  of  time.  That  deponent,  from  his 
own  knowledge,  believed  that  the  company  would  not 
be  able  to  complete  the  line  without  raising  further  sums 
by  the  authority  of  parliament.  That  he  believed  it 
would  be  imprudent  to  purchase  further  lands,  inas- 
much as  all  the  available  funds  would  be  employed  with 
more  benefit  to  the  public  in  completing  the  works 
already  in  hand,  and  extending  them  over  the  lands 
already  purchased.  That,  to  purchase  further  lands, 
it  would  be  necessary  to  apply  to  parliament  {first  ob- 
taining the  consent  of  the  shareholders)  for  power  to 
raise  more  money  by  loan  or  otherwise.  That,  if  the 
directors  were  interrupted  in  gradually  completing  the 
line  from  London  towards  the  interior  of  the  districts, 
the  works  at  present  in  operation  between  London  and 
Colchester  must  certainly  be  discontinued.  Statements 
were  added  to  shew  that  the  plan  at  present  contem- 
plated 


IN  THE  Second  Year  of  VICTORIA. 


541 


plated  by  the  directors  was  generally  approved  of  by 
the  shareholders. 


1839. 


The  Queen 

The  engineer  of  the  company  deposed  that,  although  against 
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Counties 

made,  and  some  had  been  made  in  the  Eastern  Counties' 


Railway,  and  others  might  be  advisable,  yet  none 
would  be  necessary :  and  that  it  would  not  be  difficult 
to  carry  out  the  railway  to  Suffolk  and  Norfolk  in  the 
precise  line  laid  down. 


Railway 
Company, 


Sir  F,  Pollock,  Alexander,  and  Austin,  now  shewed 
cause  (a).  There  is  no  precedent  for  such  an  application 
as  this ;  and  the  facts  shew  no  obligation  upon  the  com- 
pany. Sect.  6  of  Stat.  6  &i  7  TV,  4.  c.  cvi.  describes  the 
termini,  SJioreditch  on  the  one  end,  and  Norwich  and  G7'eat 
Yarmouth  on  the  other :  but  it  only  gives  the  company 
power  to  perform  the  work,  and  does  not  impose  an 
obligation.  Rex  v.  The  Proprietors  of  the  Birmingham 
Canal  Navigation  (b)  is  in  point.  Sects.  222,  223,  shew 
that  the  framers  of  the  act  distinctly  contemplated  the 
possibility  of  the  company  completing  a  part  only  of  the 
railway  ;  and  indeed  the  words  "  if  any,"  in  5.  223,  shew 
that  the  possibility  of  no  part  being  completed  was  within 
the  view  of  the  legislature.  The  compulsory  powers 
are  to  cease  if  the  railroad  be  not  completed  :  how  could 
a  mandamus  issue  to  command  the  doing  of  that  which 
the  legislature  had  incapacitated  the  party  from  doing  ? 
By  sect.  254  provision  is  made  for  the  abandonment  by 
the  company  of  all  or  part  of  the  railway.  Sect.  246 
also  shews  that  the  legislature  recognised  the  possibility 
of  the  funds  not  being  sufficient  for  the  completion  of 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 
(6)  2  jr.  Bl.  708. 
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the  work;  and,  in  that  case,  it  is  left  open  to  the  com- 
pany whether  or  not  they  will  raise  more  money  for  the 
purpose.  Sect.  222  allows  two  years  (ending  4«th  Juli/ 
1838)  for  the  continuance  of  the  compulsory  powers  of 
the  company;  and  in  seven  years  (on  4th  Jm/j/  1843)  all 
their  powers  are  to  cease,  except  as  to  so  much  as  is 
completed  (sect.  223);  and,  by  stat.  1  &  2  Vict.  c.  Ixxxi. 
s.  2.,  the  continuance  of  the  compulsory  powers  is  en- 
larged for  two  years  longer  (to  4th  Juli/  1840) :  and  till 
the  expiration  of  that  time  no  one  is  entitled  to  assume 
that  any  part  of  the  work  is  abandoned ;  Lee  v. 
Milner  (a).  Sect.  55  of  stat.  6  &  7  J'F.  4.  c.  cvi.  autho- 
rises a  deviation  to  a  certain  extent ;  and  this  power,  by 
sect.  2  of  stat.  1  &  2  Vict.  c.  Ixxxi.,  ceases  on  the  27th 
Jul?/  1839:  but  it  cannot  thence  be  presumed  that  a 
deviation  is  necessary,  especially  as  the  affidavits  negative 
this:  nor,  at  any  rate,  can  the  company  now  be  called 
upon  to  determine  what  deviations  they  may  find  it 
necessary  to  make  hereafter.  The  direction  of  the 
affairs  of  the  coippany,  by  sect.  144  of  stat.  6  &  7  W.  4>. 
c.  cvi.,  is  in  the  hands  of  the  directors :  shareholders 
have  a  voice  in  electing  the  directors,  by  earlier  sections, 
but  cannot  control  their  discretion,  otherwise  than  under 
the  sections  relating  to  general  meetings.  At  any  rate, 
this  Court  will  not  interfere  between  the  members ;  Hex 
v.  The  Bank  of  England  (b),  Rex  v.  The  London  As- 
surance Company  [c),  Rex  v.  The  Benchers  of  LincohCs 
Inn  (d),  Rexy.  Alsop  [e).  Strangers  have  no  right  to  in- 
terfere in  any  way  with  the  affairs  of  the  company.  Some 
of  the  deponents  are  landowners :  but,  if  their  land  be 
taken  by  the  company,  their  interest  in  it  ceases ;  if  not, 


(a)  2M.  ^  W.  824. 
(c)  5B.^  Aid.  899. 
{e)  2  Show,  170. 


{b)  2B.  8^  Aid.  620. 
{d)  4B.  4;  C.855. 
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they  are  mere  strangers.  The  company  cannot  be 
called  upon  to  purchase  lands  before  they  want  them. 
The  affidavits  suoftjest  that  the  funds  are  exhausted  : 
but  can  a  mandamus  go  to  compel  the  company  to 
raise  more  money?  What  is  the  suggestion  of  the 
mandamus  to  be,  and  what  return  can  be  made  ?  In 
Rex  V.  The  Severn  and  Wye  Railway  Company  («)  a 
company  were  compelled  by  mandamus  to  reinstate  the 
railway  which  they  had  taken  up,  the  act  there  providing 
that  all  persons  should  have  free  liberty  to  use  the 
railway  :  but  Abbott  C.  J.  said  that  the  writ  should  not 
go  to  compel  the  company  to  maintain  the  railway,  after 
they  had  reinstated  what  they  had  taken  up.  And 
there  the  company  had  actually  received  tolls.  Here, 
as  to  the  part  in  question,  the  railway  has  never  been 
laid  down,  nor  have  any  tolls  been  received.  No  profit 
can  be  made  till  that  is  done  which  the  mandamus 
is  asked  for  to  compel.  This  circumstance  distin- 
guishes the  case  from  the  two  cases  of  Rex  v.  Cumber^ 
worth  {b)  and  from  Rex  v.  Edge  Lane  {c).  Further,  a 
mandamus  does  not  lie  where  there  is  a  specific  remedy : 
and  here  the  statute  specifically  lodges  the  discretion  in 
the  directors,  or  in  the  general  meeting,  to  one  of  which 
therefore  application  should  be  made.  Rex  v.  The 
Paddington  Vestry  (d)  shews  the  reluctance  of  the  Court 
to  interfere  by  this  writ  without  absolute  necessity. 
Again,  a  mandamus  will  not  be  granted  till  there  has 
been  a  distinct  application  and  refusal ;  Rex  v.  The 
Brecknock  and  Abergavenny  Canal  Company  (e).  Rex  v. 
The  Wilts  and  Berks  Canal  Company  {g).  Here  no 
application  and  refusal  appear. 

(a)  2B.^  Aid.  646.     See  Regina  v.  Gamble,  il  A.  &^  E.  72. 

ib)  SB.  ^  Ad.  108. ;  ^  A.  ^  E.  731.  (f)  4  A.  ^  E.  723. 

(rf)  9  5.     C.  456.        {e)  S  A.  Sc  E.  217.         {g)  3  A.  cj;-  E.  477. 

O  o  3  Sir 
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Sir  J.  Campbell^  Attorney  General,  Cresswell,  Kelly, 
and  O'Malley,  contra.  It  is  a  recognised  principle, 
that  a  statute  of  this  kind  is  to  be  interpreted  as  a  con- 
tract between  the  public  and  the  company.  The  act 
here  is  for  a  railway,  not  from  London  to  Colchester, 
but  from  London  to  Norwich  and  Great  Yarmouth, 
And,  had  the  undertaking  been  confined  to  a  railroad 
from  London  to  Colchester,  the  act  perhaps  would  not 
have  passed,  A  party  who  has  a  house  on  the  line  be- 
tween London  and  Colchester  may  have  consented  on 
the  ground  that  he  has  an  estate  between  Colchester 
and  Norwich,  which  latter  will  be  benefited  by  the 
railway  being  completed.  Indeed,  the  affidavits  shew 
that  another  plan  failed,  in  consequence  of  the  company 
undertaking  the  whole.  Lord  Eldon^s  language  in  Blake- 
more  V.  The  Glamorganshire  Canal  Navigation  (a)  applies. 
The  Court  of  Chancery  would  prevent  the  execution  of 
any  part  of  the  railroad  if  it  appeared  that  the  intention 
was  not  to  complete  the  whole.  If  trespass  had  been 
brought  for  an  entry  upon  the  lands  by  the  company, 
the  defendants  could  not  have  justified  entering  for 
the  purpose  of  making  a  road  from  London  to  Col' 
Chester,  as  is  clear  from  Bex  v.  Cumberworth  (b).  And 
this  Court  interferes  by  mandamus,  not  only  where 
there  is  an  entire  absence  of  other  remedy,  but  also 
where  there  is  no  other  remedy  capable  of  giving  effec- 
tual relief;  Bex  v.  The  Severn  and  Wye  Bailway  Com- 
pany {c).  It  is  contended  that  the  intention  not  to 
complete  does  not  appear  till  the  time  is  out;  but,  if 


(a)  1  Mylne  ^  Keen,  162. 

(6)  3  j5.  ^  Ad.  108.    See  Rex  v.  Cumberworth,  4  A.  4;  E.  731. ;  Eex 
V.  Edge  Lane,  4  A.  ^  E,  723. 
(c)  2  j5.  §*  Aid.  646. 

so, 
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so,  there  could  be  no  mandamus  till  the  act  required 
had  become  impossible.  If  there  be  an  intention  to 
perform,  and  if  all  steps  now  necessary  have  been  taken, 
that  may  be  returned.  It  is  attempted  to  represent 
this  as  merely  a  dispute  between  different  members  of 
the  company  :  but  the  affidavits  shew  that  the  public 
are  interested.  The  clauses  depriving  the  company 
of  their  power  after  a  certain  time  do  not  relieve 
them  from  their  duty  to  the  pubhc.  The  privileges 
cease,  but  not  the  obligation :  and  it  becomes  the  more 
important  that  the  company  should  be  immediately 
forced  to  act.  The  discretion  of  the  directors  is  not 
absolute,  but  must  be  exercised  in  conformity  with 
the  statute.  The  cases  of  refusal  by  the  Court  to  in- 
terfere in  matters  merely  between  different  members  of 
companies,  (as  Rex  v.  The  Proprietors  of  the  Birming- 
ham Canal  Navigation  (a)  )  have  no  relevancy  here. 
The  want  of  funds  is  no  answer  :  the  act  was  obtained 
on  the  faith  that  funds  could  be  obtained;  and  the 
company  must  raise  them.  Then  the  application  and 
refusal  are  sufficient.  [Lord  Denman  C.  J.  No  ob- 
jection can,  we  think,  be  taken  to  the  sufficiency  of  the 
application  and  refusal,  after  the  merits  have  been  dis- 
cussed :  that  is  a  point  which  ought  to  be  raised  in  the 
first  instance  (^).] 

Cur.  adv,  mlt. 


1839. 

The  Queen 
agc^inst 
The  Eastern 
Counties 
Railway 
Company. 


(a)  2  W.  Bl.  708. 

(6)  In  The  Queen  v.  Parrott,  November  11th,  1839,  where  cause  was 
shewn  against  a  rule  for  an  information  in  the  nature  of  a  quo  war- 
ranto (made  absolute  November  12th),  the  same  regulation  was  an- 
nounced by  Lord  Denman  C.  J.,  as  having  been  determined  upon  by 
the  Judges  of  this  Court.  The  case  itself  decided  no  point,  and  will 
therefore  not  be  reported  at  this  stage. 


O  o  4 


Lord 
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Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
(21st  June),  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  mandamus  to  do  certain 
acts  therein  specified;  and  it  was  observed,  on  both 
sides,  in  the  course  of  the  discussion,  and  we  think  with 
great  truth,  that  the  questions  involved  in  it  are  of  much 
novelty,  and  of,  at  least,  equal  importance.  Because, 
as,  on  the  one  hand,  much  mischief  may  ensue,  if  this 
Court  should  improvidently  enjoin  the  performance  of 
things  impracticable  or  improper,  so,  on  the  other,  is 
there  no  higher  duty  cast  upon  this  Court  than  to 
exercise  a  vigilant  control  over  persons  entrusted  with 
large  and  extensive  powers  for  public  purposes,  and  to 
enforce,  within  reasonable  bounds,  the  exercise  of  such 
powers  in  compliance  with  such  purposes ;  and  the  more 
so,  as  we  are  not  aware  of  any  other  efficient  remedy. 
The  principles  upon  which  these  powers  are  conferred 
by  the  legislature  upon  undertakings  of  this  description 
are  now  so  fully  understood  that  it  is  not  needful  to  do 
more  than  generally  to  refer  to  them.  They  are  thus 
laid  down  by  Lord  Eldon  in  the  well  known  case  of 
BlaJcemore  v.  The  Glamor gayisl lire  Canal  Company  (a), 
"  I  apprehend  those  who  come  for"  these  acts  "  to  parlia- 
ment, do,  in  effect,  undertake  that  they  shall  do  and 
submit  to  whatever  the  legislature  empowers  and  com- 
pels them  to  do ;  and  that  they  shall  do  nothing  else  :  — 
that  they  shall  do  and  shall  forbear  all  that  they  are 
thereby  required  to  do  and  to  forbear,  as  well  with  re- 
ference to  the  interests  of  the  public,  as  with  reference 
to  the  interests  of  individuals." 

The  same  doctrine  was  acted  upon  by  this  Court,  in 


(a)  1  Mylne  §-  Keeuy  162. 


Its 
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its  fullest  extent,  in  the  case  of  Rex  v.  Cumherworth  {a),  18S9. 
It  remains  only  to  add  that  these  cases  and  principles  ~ 

The  Queen 

have  been  recently  recognised  by  the  Court  of  Exche-  against 

°        .  The  Eastern 

quer  in  the  case  of  Lee  v.  Milner[h),  Counties 
The  reasons,  also,  which  regulate  the  practice  of  this  Company. 
Court  in  regard  to  writs  of  mandamus,  are  very  plain 
and  intelligible.  Its  interference  is  occasioned  by  inferior 
Courts  or  persons  refusing  to  proceed  in  some  course 
prescribed  by  law,  and  not  in  consequence  of  any  mis- 
apprehension or  error  in  that  course,  provided  they  have 
entered  upon  it.  And,  accordingly,  if  it  had  appeared 
that  the  company  were  substantially  complying  with  the 
terms  of  their  undertaking,  there  would  have  been,  at 
once,  a  satisfactory  answer  to  the  application. 

Now  the  objects  and  purposes  for  which  this  com- 
pany has  been  incorporated  and  empowered,  or,  in  the 
words  of  the  passage  cited,  what  the  legislature  has 
empowered  and  compelled  them  to  do  and  to  submit  to, 
are  too  clear  to  admit  of  any  doubt.  The  title  of  the 
act  itself  "  for  making  a  railway  from  London  to  Normch 
and  Yarmonih^^  the  benefits  recited  in  the  preamble  as 
likely  to  result  from  opening  a  communication,  not  only 
between  the  towns  there  more  particularly  enumerated, 
but  also  between  the  metropolis  and  the  eastern  districts 
of  the  kingdom,  from  which  it  is  alleged  that  great 
public  advantage"  would  result,  the  eastern  terminus 
being  a  sea  port  of  greater  consequence  than  any  in 
those  eastern  districts,  together  with  a  minute  descrip- 
tion of  the  whole  line,  and  a  particular  enumeration  of 
all  the  places  through  which  it  is  to  pass,  precludes  all 
question  on  this  matter. 


(a)  3  jB.     Ad.  108. 


{b)  2M.8^  r.  824. 

We 
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We  consider  it  to  be  equally  undeniable  that  to  carry 
the  railroad  through  a  portion  only  of  the  described 
line,  such  as  a  third  or  a  half,  is  a  nominal,  and  not  a 
real,  compliance  with  the  meaning  of  the  act  of  parlia- 
ment 

We  are  aware  that  we  were  met,  in  this  part  of  the 
argument,  by  remarks  upon  the  difficulty  or  impossi- 
bility attending  the  execution  according  to  the  pre- 
scribed terms.  We  confess,  however,  that  we  should 
have  felt  more  pressed  by  observations  of  this  nature  if 
we  had  not  observed  in  the  preamble  of  the  act,  which 
we  must  consider  to  have  been  proved,  that  certain 
persons  therein  named  (and  we  consider  the  obligation 
as  extending  to  their  successors  who,  from  time  to  time, 
may  constitute  the  company)  were  "  willing  at  their  own 
costs  and  charges  to  carry  the  said  undertaking  into 
execution."  Such  difficulties,  be  they  more  or  less, 
should  have  been  duly  estimated  before  the  undertakers 
pledged  themselves  to  the  execution  for  the  sake  of 
obtaining  such  large  and  extensive  powers  as  most  cer- 
tainly are  vested  in  them  for  the  purposes  already  men- 
tioned. It  was  urged,  also,  that  the  time  for  completing 
the  work  is  not  yet  elapsed,  and  the  time  for  determining 
their  line  not  yet  arrived.  We  were  also  referred  to 
parts  of  the  act  (and  particularly  to  the  clause  revesting 
the  land  taken  for  the  line  in  the  proprietors  on  each 
side),  as  indicating  that  the  non-completion  of  the  work 
was  obviously  within  the  comtemplation  of  the  legisla- 
ture. 

We  think,  however,  that  a  failure  of  the  enterprise 
upon  experiment  and  trial  (which  may,  of  course,  happen 
to  any  scheme,  however  plausible  or  promising)  is 
widely  different  from  a  design  to  abandon  one  part  of 

the 
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the  line  and  to  execute  another  which  it  may  be  found 
more  easy  and  profitable  to  accomplish. 

Another  argument  against  our  interference  was  drawn 
from  the  power  given  to  a  general  meeting  of  the  com- 
pany to  decide  upon  the  expediency  of  all  measures  to 
be  adopted  for  executing  the  act  of  parliament.  But 
we  must  consider  the  real  nature  of  this  application.  It 
is  not  a  complaint  by  the  majority  of  the  proprietors 
against  the  governing  body,  but  by  a  minority  against 
the  conduct  of  the  company  itself,  which  they  charge 
substantially  with  a  breach  of  faith  towards  them  by 
stopping  short  of  a  bona  fide  execution  of  that  purpose 
which  induced  them  to  become  subscribers.  They 
strongly  urge  upon  us  the  consideration  that  all  the 
sacrifices  which  they  may  have  made  in  furtherance  of 
their  own  interests  may  go  unrequited,  or  even  may 
entail  upon  them  additional  loss  by  giving  advantages, 
in  which  they  cannot  share,  to  their  competitors  in  turn- 
ing property  to  account.  To  say  that  a  majority  of  the 
whole  body  are  satisfied  with  the  dividends  they  now 
receive,  and  unwilling  to  risk  more  expenditure,  is 
obviously  no  answer  to  them,  or  to  the  public  which 
created  these  great  powers  for  different  purposes,  or  to 
parliament  which  was  induced  to  grant  them  by  the 
promise  of  public  benefits  much  more  extensively 
diffused. 

We  now  come  to  consider  whether,  so  far  as  appears 
to  us,  there  be  a  bona  fide  purpose  of  completing  the 
work.  And,  upon  this  part  of  the  case,  after  making 
every  possible  allowance  for  the  discretion  to  be  exer- 
cised by  the  company  as  to  the  different  degrees  of 
exertion  to  be  made  in  different  parts  of  the  line,  it  is 
impossible  not  to  be  forcibly  struck  by  the  different 
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state  of  things  beyond  Colchester,  and  between  that  town 
and  London.  Beyond,  we  can  discover  no  activity : 
whereas  between  London  and  Colchester  we  are  given  to 
understand  that  the  whole  line  is  in  a  state  of  great  for- 
wardness. The  procuring  land  for  the  line  is  usually, 
we  believe,  as  reasonably  might  be  expected,  the  first 
step  in  these  cases.  And  yet,  in  this  preliminary  mea- 
sure, the  preparation  beyond  Colchester  we  perceive  to 
be  comparatively  small  and  insignificant.  Moreover, 
when  we  consider  how  indispensable  for  purposes  of  this 
description  is  the  compulsory  power  of  procuring  land 
(because  without  it  the  obstinacy  or  caprice  of  a  single 
individual  may  put  a  stop  to  the  work  at  once),  we 
cannot  help  thinking  that  the  answer  of  the  company 
to  a  request  "that  they  would  set  out  and  define  their 
line  deviating  from  the  line  laid  down  in  the  plans"  (a 
mere  precautionary  measure  to  secure  compulsory  pur- 
chase), "  that  no  deviation  is  necessary,"  is  much  more 
consistent  with  a  determination  not  to  proceed,  than  a 
well  founded  belief  that  the  original  plan  could  have 
been  laid  down  with  such  perfect  accuracy  as,  in  work- 
ing, to  require  no  deviation  at  all. 

Upon  the  whole,  without  coming  to  any  final  decision, 
we  think  the  case  is  involved  in  sufficient  doubt  to 
require  a  return  to  the  mandamus ;  and  that  the  writ 
should  go  for  that  purpose. 

Rule  absolute. 


The  mandamus  issued,  tested  12th  June,  2  Vict. 
(1839).    The  suggestion  was  as  follows. 

Whereas,  by  an  act  &c.  (stat.  6  &  7  4.  c.  cvi.),  it 
is  amongst  other  things  recited  that  &c.  (referring  to 
sects.  1,  6,  9,  &c.)  i  and  whereas,  by  another  act  &c. 
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(stat.  1  &  2  Vict,  i^.lxxxi.),  it  is  amongst  other  things 
enacted  and  provided  •&€.  (referring  to  sect.  2):  the 
writ  then  suggested  that  the  said  persons  so  named  or 
described  in  the  said  first-mentioned  act,  and  so  incor- 
porated, did  take  upon  themselves  the  execution  of  the 
said  two  several  acts  of  parliament,  and  of  the  several 
powers  and  provisions  therein  respectively  contained; 
and  that,  in  pursuance  thereof,  they  had  purchased 
lands  for  the  use  of  the  said  undertaking,  and  had 
begun  to  make,  and  in  part  had  completed,  the  said 
railway  between  London  and  Colchester,  but  that  they 
had  not  made  any  sufficient  provision  for  setting  out, 
executing,  or  working  the  line  of  the  said  railway  be- 
yond Colchester,  or  in  Norfolk  and  Suffolk,  That  one 
Charles  Symonds,  of  the  town  of  Great  Yarmouth  in 
Norfolk,  was  the  owner  of  a  certain  farm,  cottage,  yard 
and  barn,  orchards,  and  garden,  situate  in  the  parish 
of  Witheringsett  in  Suffolk,  which  were  described  in  the 
schedule  to  the  first-mentioned  act  of  parliament,  and 
through  which  said  farm  and  lands  the  centre  line  of 
the  said  railway,  as  laid  down  in  the  plans  thereof 
referred  to  in  the  said  first-mentioned  act,  ran.  And 
that  he  "  has  required  you,  the  said  Eastern  Counties* 
Railway  Company,  to  set  out  and  define  the  line  of  the 
said  railway  deviating  from  the  line  laid  down  on  the 
plans  in  the  said  last-mentioned  act  in  that  behalf  re- 
ferred to,  and  to  proceed  to  make  and  complete  the 
said  railway  from  London  to  Norwich  and  Yarmouth  ; 
yet  you,  well  knowing  "  &c.,  "  but  not  regarding  "  &c., 
"  have  absolutely  refused  and  neglected,  and  still  do 
refuse  and  neglect,  to  purchase  the  lands  necessary 
to  the  making  and  completing  the  said  railway,  and 
lying  between  Colchester  and  Norwich,  and  between 
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"*  define  the  line  of  the  said  railway,  deviating  as  afore- 

The  QuEEK  ^ 

against  said,  or  to  make  and  complete  the  said  railway  accord- 

The  Eastern 

Counties  ing  to  the  provisions  of  the  said  act  of  parliament.  In 

Company.  contempt"  &c.,  '*and  to  the  great  damage  of  the  said 
Charles  Symonds^  and  to  the  manifest  injury  of  his 


The  writ  then  commanded  the  company  that,  im- 
mediately after  the  receipt  of  this  writ,  you  do  proceed 
to  make  and  complete  a  railway  from  London  to  Nor- 
mch  and  Yarmouth,  passing  by  Romford,  Chelmsford, 
Colchester,  and  Ipswich,  according  to  the  provisions  of 
the  said  act  of  parliament"  &c.,  "and  of  the  said 
other  act  &c.,  and  especially  that  you  set  out  and 
define  the  line  of  the  said  railway,  particularly  that  part 
thereof  lying  between  Colchester  and  Norwich,  and  iVbr- 
*wich  and  Yarmouth,  deviating  from  the  line  laid  down 
on  the  plan  in  the  said  last-mentioned  act  in  that  behalf 
referred  to.  And  that  you  proceed  to  purchase  the 
lands  necessary  to  the  making  and  completing  the  said 
railway,  and  lying  between  Colchester  and  Norwich,  and 
Norwich  and  Yarmouth  aforesaid,  pursuant  to  the  pro- 
visions of  the  said  several  acts  of  parliament  in  that 
behalf  contained.    Or  that  you  shew  us  cause  "  &c. 

Return  (of  2d  November  1839).  "  That  the  said 
Charles  Symonds  has  not  required  us  to  set  out  and 
define  the  line  of  the  said  railway  deviating  "  &c.,  "  and 
to  proceed  to  make  "  &c.,  "  in  manner  and  form  "  &c. 
"  That  we  have  set  out  and  defined  the  line  of  the  said 
railway,  particularly  that  part  thereof  lying  between 
Colchester  and  Norwich,  and  Norwich  and  Yarmouth, 
deviating  from  the  line  laid  down  on  the  plans  in  the 
said  act  of  parliament  in  the  said  writ  first  men- 
tioned, 
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tioned,  and  in  that  behalf  referred  to,  pursuant  to  the 
provisions  of  the  said  several  acts  of  parliament  in 
that  behalf."        That  we  "  "  have,  from  the  time  of 
the  passing  of  the  said  act  of  parliament  in  the  said 
writ  first  mentioned  hitherto,  exercised  a  reasonable 
discretion,  option,  and  judgment,  in  making  and  com- 
pleting the  said  railway,  and  in  compulsorily  requiring 
taking,  using,  agreeing  for,  or  causing  to  be  valued 
and  paid  for,  all  and  every  of  such  lands  as  we  are  by 
the  said  act  of  parliament  in  the  said  writ  first  men- 
tioned empowered  to  take  or  use  as  aforesaid.  And 
that  we  have,  in  exercise  of  such  reasonable  discretion, 
option,  and  judgment  as  aforesaid,  proceeded  to  make 
and  complete,  and  have  made  and  completed,  certain 
large  portions  of  the  said  railway,  and  have  purchased, 
as  well  all  and  every  of  such  lands  as  are  necessary  to 
the  making  and  completing  the  said  railway  and  other 
works  by  the  said  last-mentioned  act  of  parliament 
authorised  between  London  and  Colchester  in  the  county 
of  Essex,  as  also  a  certain  large  portion  of  the  lands 
which  are  necessary  to  the  making  and  completing  the 
said  railway  and  lying  between  Colchester  and  Norwich, 
and  Norwich  and  Yarmouth,  which  said  last-mentioned 
lands  are  all  of  the  lands  so  lying  between  Colchester 
and  Norwich  and  Norwich  and  Yarmouth  which  we," 
in  the  exercise  of  such  reasonable  discretion,  option 
and  judgment  as  aforesaid,  and  in  execution  of  the 
powers  of  the  said  several  acts  of  parliament  respec- 
tively in  the  said  writ  mentioned,  and  for  the  purposes 
thereof,  have  deemed  expedient  and  proper  to  purchase 
before  and  at  the  time  of  the  issuing  of  the  said  writ  of 
mandamus,  or  at  any  time  since,  for  the  purposes  of 
making  the  said  railway  and  other  works  by  the  said 
acts  of  parliament  authorised." 

«  That, 
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1839.  "  That,  in  execution  and  in  pursuance  and  by  virtue 

of  the  powers  and  provisions  of  the  said  act  of  parlia- 

The  Queen  ^  ^  ,  ^ 

against      ment  in  the  said  v^^rit  first  mentioned,  and  for  the  pur- 

The  Eastern  „        ^  .  _        ...         ,  .  ,       -i  , 

Counties  poses  of  making  and  mauitammg  the  said  railway  and 
Company.  Other  works  by  the  said  last-mentioned  act  authorised, 
and  before  and  at  the  time  of  the  issuing  of  the  said 
writ  of  mandamus,  divers  subscriptions,  calls,  and  sums 
of  money  had  been  subscribed  and  .paid  up  to  us  by  the 
several  persons  who  have  at  any  time  subscribed,  or 
agreed  to  advance  or  pay  any  monies,  for  or  towards 
the  making  and  maintaining  the  said  railway  and  other 
v^orks  by  the  said  last-mentioned  act  authorised.  And 
that  we  had  also,  for  the  purposes  last  aforesaid,  before 
and  at  the  time  of  the  issuing  the  said  writ  of  manda- 
mus, borrowed  and  taken  up  at  interest,  on  the  credit 
of  our  said  undertaking,  a  certain  other  sum  of  money ; 
and  that  we  had  also,  in  divers  ways  and  at  divers  times 
before  and  at  the  time  of  the  issuing  of  the  said  writ  of 
mandamus,  received,  to  and  for  the  use  and  benefit  of 
our  said  company,  divers  other  sums  of  money ;  which 
said  several  sums  of  money,  so  raised,  borrowed,  taken 
up,  and  received  respectively,  as  aforesaid,  amount 
together  to  a  large  sum  of  money,  to  wit,  the  sum  of 
953,045/."  That  we  "have  partly  laid  out  and  ex- 
pended and  applied  the  said  sum  of  money  last  men- 
tioned in  paying  and  discharging  all  costs  and  expenses 
incurred  in  applying  for,  obtaining,  and  passing  the 
said  last-mentioned  act,  and  all  other  expenses  prepara- 
tory or  relating  thereto,  and  partly  in,  for,  and  towards 
purchasing  a  certain  large  portion  of  the  lands  which 
we  are  by  the  said  last-mentioned  act  of  parliament  em- 
powered to  take  or  use;  and  partly  in  making  and 
maintaining  the  said  railway  and  other  works,  and  in 

otherwise 
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otherwise  carrying  the  said  acts  into  execution :  and  that 
the  residue  of  the  said  sums,  so  raised,  borrowed,  taken 
up,  and  received  respectively  as  aforesaid,  amounting  to 
a  certain  small  sum  of  money,  towit  the  sum  of  9892/., 
now  remains  in  our  hands  undisposed  of,  unused,  un«. 
appropriated,  unapplied,  and  ready  to  be  laid  out  and 
expended  and  applied  in  making  and  maintaining  the 
said  railway  by  the  said  acts  authorised,  and  in  other- 
wise carrying  the  said  acts  into  execution :  which  said 
last  mentioned  remaining  sum,  together  with  the  re- 
sidue of  the  monies  which  we  are  by  the  said  acts  of  par- 
liament empowered  and  authorised  to  raise,  borrow 
and  take  up,  demand,  or  receive,  for  the  purpose  of 
making  and  completing  the  said  railway,  is  wholly  in- 
adequate and  insufficient  for  the  purchase  of  the* lands 
necessary  to  the  making  and  completing  tlie  $aid  rail- 
way lying  between  Colchester  and  Norwich^'-and  Norwich 
and  Yarmotith  aforesaid,  and  for  the  making  and  com- 
pleting the  said  railway  in  the  said  writ  mentioned. 
And  for  these  causes  and  reasons  we,  the  said  Eastern 
Counties  Railway  Company,  have  not  proceeded  to 
make  and  complete  "  &c.,  "  according  to  the  provisions 
of  the  said  statutes  in  the  said  writ  mentioned,  in  man- 
ner and  form  as  by  the  said  writ  we  are  com- 
manded." 

In  the  following  Trinity  term  (a). 


1839. 

The  Queen 

against 
The  Eastern 
Counties 
Railway- 
Company. 


Sir  J,  Campbell,  Attorney  General,  moved,  on  con- 
cilium, to  quash  the  return,  and  for  a  peremptory  man- 
damus. First,  the  mandamus  shews  a  duty  not  per- 
formed by  the  company,  who  were  bound,  if  they 


(a)  June  10th,  1840. 
son,  and  Williams  Js. 

Vol.  X. 


Before  Lord  Denman  C.  J.,  Littledale,  Patte- 


Pp 
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The  Queen 
against 
The  Eastern 
Counties 
Railway 
Company. 


commenced  the  work,  to  complete  it ;  and  the  only 
effectual  remedy  which  Symonds  can  obtain  is  a  peremp- 
tory mandamus.  (On  these  points,  he  referred  to  the 
authorities  cited  in  moving  to  make  the  rule  absolute.) 
Next,  the  return  furnishes  no  answer.  It  alleges  that 
Symo7ids  had  not  required  the  company  to  do  the  acts  : 
but  that  is  an  objection  which  can  be  raised  only  against 
granting  the  rule  for  a  mandamus.  The  damage 
done  to  Symonds  is  not  traversed.  Then  the  company 
return,  in  substance,  that  they  have  performed  as  much 
as,  in  their  discretion,  they  think  proper  to  perform. 
But  they  have  no  discretion  at  all  as  to  completing  the 
railway  which  they  have  commenced :  the  mode  of  exe- 
cution, and  other  matters  not  involving  the  question 
whether  the  railway  be  or  be  not  completed,  may  be  in 
their  discretion ;  but  nothing  more.  It  is  true  that  in 
Rex  V.  The  Ouze  Bank  Commissioners  (a),  it  was  sug- 
gested by  some  of  the  learned  Judges  that  the  return 
might  have  been  sufficient  if  it  had  alleged  that  the 
commissioners  thought  certain  things  necessary,  and  had 
done  them.  But  there,  although  a  discretion  was  lodged 
in  the  defendants,  a  peremptory  mandamus  was  awarded. 
And  it  was  held  that  the  word  "  forthwith,"  in  the  man- 
damus, meant  that  the  defendants  were  to  set  about  the 
works  directly,  and  do  what  they  could ;  the  perform- 
ance of  which  should  appear  by  the  return.  Here  it  is 
not  pretended  that  the  company  have  done  all  they  can 
do.  The  defendants  return  that  from  subscriptions,  calls, 
loans,  and  other  sources,  they  had,  before  the  writ  issued, 
raised  953.04^5/.,  of  which  all  has  been  expended  on  the 
undertaking  except  9892/. ;  which  last  sum,  together 
with  all  that  they  are  authorised  to  raise,  borrow,  &c., 


(a)  SA.SfE.  544. 
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is  insufficient  for  completing  the  railway  as  commanded  1839. 
by  the  writ.    Now  sect.  3  of  stat.  6  &  7  W.  4.  c.  cvi.    ^he  Queen 
authorises  them  to  raise  1,600,000/.  by  shares.    The  ^, 

The  Eastern 

whole  of  this  must  have  been  subscribed  for  (sect.  220),  Counties 

Railway 

and  the  fact  certified,  to  enable  the  company  to  exercise  Company, 
their  compulsory  power  of  taking  lands.  By  sect.  246 
they  may  raise,  in  addition,  533,333/.,  on  the  credit  of 
the  undertaking,  or  (sect.  252)  by  increase  of  capital. 
The  main  allegation  in  the  return  suggests  no  travers- 
able fact :  for  how  could  issue  be  joined  on  the  question 
whether  what  remains  of  the  2,133,333/.  would  suffice 
for  the  completion  of  the  railway  ?  But,  further,  it  is 
not  competent  to  the  company  to  allege  the  insufficiency 
of  their  means.  By  sects.  1  and  3  they,  in  effect,  en- 
gage to  complete  their  work  with  the  1,600,000/. ;  at  any 
rate  they  are  pledged  to  complete  it  with  the  2,133,333/. 
If  these  funds  be  insufficient,  the  company  is  bound  to 
raise  so  much  as  will  suffice:  Hex  v.  The  Commissioners 

for  improving  Market  Street^  Manchester  (a),  Rex  v. 

.  Mayor  of  Wells  [h).  In  Bex  v.  ^ozm^/ (c)  a  return  was 
held  good  which  shewed  the  impossibility  of  perform- 
ing what  the  writ  commanded  ;  but  the  impossibility 
was  there  shewn,  not,  as  here,  by  averring  facts  in- 

(a)  Note  (a)  to  Rex  v.  The  Hungerford  Market  Company^  4  B.  ^ 
Ad.  333. 

(6)  4  Bowl.  P.  C.  562.  The  Attorney  General  referred  also  to  a  case 
of  Regina  v.  The  Commissioners  of  the  South  Level  Drainage  and  Na- 
vigation for  the  South  Level  of  the  Fens,  in  which  the  Court  made  the  rule 
for  a  mandamus  to  perform  certain  works  absolute,  though  there  were 
aflBdavits  that  the  defendants  had  not  sufficient  funds.  Trin.  Term,  1838, 
June  11.  Not  reported.  The  Court,  in  making  the  rule  absolute,  merely 
said  it  would  be  better  that  a  return  should  be  made.  Sir  W.  W,  Follett 
stated,  on  the  present  argument,  that  the  commissioners  there  had  power 
to  tax  individuals ;  but  this  fact  was  disputed.  The  reporters  have  not 
found  that  any  return  was  made  to  the  mandamus; 

(c)  4:A.^E.  139. 

P  P  2  consistent 
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consistent  with  the  original  duty,  but  by  denying  the 
suggestion  in  the  writ  upon  which  alone  the  duty  could 
be  founded  at  the  time  when  the  writ  issued.  And 
even  that  case  has  been  questioned  in  this  Court  on 
some  points  («). 


Sir  W.  W.  Follett^  contra.  The  prosecutor  might 
have  traversed  this  return ;  or,  if  he  meant  to  question 
its  sufficiency,  he  might  have  demurred ;  and  then  the 
whole  question  of  law,  including  that  upon  the  goodness 
of  the  mandamus  itself,  might  have  been  carried  up  to 
a  court  of  error.  \_Patteson  J.  In  Rex  v.  The  Lord  of 
the  Manor  of  Oimdle  {b)  a  concilium  was  deemed  to  be 
the  proper  way  of  raising  the  question  of  law.]  The 
decision  there  was  that,  after  the  award  of  a  peremptory 
mandamus,  the  Court  would  not  compel  the  prosecutor 
to  demur  to  the  return.  It  seems,  however,  that  the 
officers  of  this  Court  consider  that  error  would  not  lie 
on  a  judgment  upon  such  a  demurrer  (c). 

This  mandamus  cannot  be  supported.  The  statute  is 
permissive,  not  imperative ;  and  the  mandamus  can 
command  no  more  than  the  defendants  can  perform. 
The  funds  can  be  raised  only  by  subscription  or  loan  : 
but  the  company  have  no  power  to  compel  parties  either 
to  subscribe  or  to  lend  money.  And,  till  the  subscrip- 
tions reach  the  amount  of  1,600,000/.,  there  is,  by 
sect.  220  of  Stat.  6  7  fV.  4;.  c.  cvi.,  no  power  of  pro- 
ceeding. The  mandamus  does  not  suggest  that  the 
subscription  has  reached  this  sum,  and  shews  no  power 
in  the  company.   (He  went  into  other  arguments,  which 

(a)  See  Regina  v.  i'ayn,  Easter  term,  1840:  post.     (b)  I  A.  ^  E.  297. 

(c)  Stat.  9  Ann.  c.  20.  s.  2.  enables  the  prosecutor  to  plead  to,  or  tra- 
verse, the  return ;  and  the  parti/  making  the  return  to  reply,  take  issue,  or 
demur, 

had 
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had  also  been  urged  against  the  rule.)    It  is  contended  1839. 

that  the  company  are  estopped  from  alleging  that  they 

1  •    •  n      '       "^^^  Queen 

have  no  funds ;  and  it  is  true  that,  as  a  matter  of  evi-  against 

I  1      1  1  1       1  •  1     •    .  The  Eastern 

dence,  a  party  may  be  bound  by  his  own  admissions,  Counties 
express  or  implied :  but,  when  the  question  is  whether  company, 
he  is  to  be  ordered  to  do  a  thing,  the  Court  must  look 
at  the  actual  state  of  facts,  to  ascertain  whether  the 
thing  commanded  be  possible  or  not.  The  return 
here  expressly  states  the  inability  of  the  company,  for 
want  of  funds.  A  mandamus  issues  to  compel  the 
performance  of  that  which  a  party  ought  to  do  and 
can  do :  not  to  punish  him  for  not  having  done  that 
which  he  ought  to  have  done,  but  now  cannot.  If 
the  company  have  failed  in  their  duty,  they  are  li- 
able to  indictment :  Bea:  v.  The  Severn  and  Wye  Rail- 
*way  Company  (a)  has  been  doubted.  \_Littledale  J.  An 
indictment  would  merely  act  by  way  of  punishment.] 
The  same  may  be  said  of  a  peremptory  mandamus, 
if  disobeyed.  It  is  not  uncommon  for  parties  to  ob- 
tain an  act  of  parliament,  and  then  not  avail  them- 
selves of  it;  but  it  never  was  before  attempted  to 
force  them  by  mandamus  to  use  their  powers.  Where 
the  funds  are  insufficient,  the  Court  of  Chancery 
will  restrain  the  undertakers  from  proceeding;  how 
then  can  this  Court  command  them  to  proceed  ?  In 
Mayor^  S^c.  of  King's  Lynn  v.  Pemherton  (h)  it  was  held 
that  commissioners,  authorised  by  statute  to  perform 
certain  works  to  which  they  were  to  appropriate  certain 
funds,  might  cut  through  land  of  their  own,  while  their 
funds  were  insufficient  to  complete  the  works,  and 
pending  an  application  to  parliament  for  further  powers 

(a)  2  5.  §•  Aid.  646.    See  Regina  v.  Gamble,  U  A.  ^  E.  72. 
1  Swanst.  244. 

P  p  3  to 
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1839.  to  raise  money:  but  there  Lord  Eldon  said,  "The 
*"  circumstance  of  their  not  cutting  through  your  lands 
against      distinguishes  this  case  most  materially  from  every  other 

Ihe  JbiASTERN 

Counties  of  the  kind.  In  the  case  of  Agar  and  the  Regent's 
(Smpany.  Canal  Company,  I  acted  on  the  principle,  that  where  per- 
sons assume  to  satisfy  the  legislature  that  a  certain  sum 
is  sufficient  for  the  completion  of  a  proposed  undertak- 
ing, as  a  canal,  and  the  event  is  that  the  sum  is  not 
nearly  sufficient,  if  the  owner  of  an  estate  through 
which  the  legislature  has  given  to  the  speculators  a 
right  to  carry  the  canal,  can  shew  that  the  persons  so 
authorised  are  unable  to  complete  their  work,  and  is 
prompt  in  his  application  for  relief  grounded  on  that 
fact,  this  Court  will  not  permit  the  farther  prosecution  of 
the  undertaking."  In  Thicknesse  v.  The  Lancaster 
Canal  Company  [a)  it  was  held  that,  where  an  act  of 
parliament  limited  no  time  for  the  performance  of  a 
work,  the  undertakers  might  intermit  and  resume  the 
works  whenever  they  pleased,  and  that  they  were  not 
restricted  to  what  might  be  held  a  reasonable  time. 
There,  if  a  mandamus  had  been  applied  for  to  enforce 
the  completion,  it  is  clear  that  the  Court  could  not  have 
granted  it,  as  they  could  not  interfere  with  the  discretion. 

The  authorities  cited  on  the  other  side  shew  that 
those  who  possess  such  powers  cannot  impose  a  burthen 
without  performing  all  the  work  which  is  to  be  an  equi- 
valent ;  but  they  do  not  shew  that  the  parties  can 
be  compelled  to  proceed.  Such  are  Blakemore  v.  The 
Glamorganshire  Canal  Navigation  (b),  the  two  cases  of 
Bea:  v.  Cumberworth  (c),  and  Eea:  v.  Edge  Lane  (d).  In 
Hex  V.  The  Hungetford  Market  Company  [e),  and  Rex  v. 

(a)  4  il/.  §•  W.  472.  {b)  1  Mylne  §•  Keen,  154. 

<^  )  3  5.  |-  Ad.  108. ;  ^A.^  E.  731.      (rf)  4  A.  8^  E.  723. 
^tf)  4B.  8f  Ad.  327. 

The 
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The  Commissioners  for  improving  Market  Street,  Man-- 
Chester  {a),  commissioners,  having  bound  themselves  by 
notice  to  a  party  to  take  his  land,  were  held  incapable 
of  retracting,  and  a  mandamus  issued  to  enforce  com- 
pensation; but  these  cases  rest  on  a  principle  altogether 
foreign  to  that  contended  for ;  and  it  cannot  be  inferred 
from  them  that  a  mandamus  would  have  lain  to  enforce 
performance  of  the  work,  especially  if  it  had  appeared 
that  there  were  no  funds.  A  corporation  having  power 
to  hold  a  court  may  be  compelled  to  do  so  by  mandamus, 
though  the  court  has  been  discontinued  for  two  hundred 
years;  Rex  v.  Mayor  of  Wells  {b) :  but  there  the  charter 
imposed  a  public  duty,  which  the  corporation  could 
not  abandon  without  surrendering  the  charter.  The 
only  attempt  like  the  present  was  in  Rex  v.  The  Pro- 
prietors of  the  Birmingham  Canal  Navigation  {c) ;  and 
there  the  mandamus  was  refused ;  and  the  utmost  length 
that  any  of  the  court  went  in  favour  of  such  applica- 
tions was  to  throw  out  that  perhaps  a  refusal  to  complete 
the  work  from  sinister  motives  might  be  a  ground  for  a 
mandamus.  Rex  v.  The  Ouze  Bank  Commissioners  (d) 
was  decided  on  the  form  of  the  return.  Rex  v.  Round  [e) 
proves  that  a  return  shewing  an  impossibility  is  suffi- 
cient. The  mandamus  here  does  not  shew  that  the 
company  have  the  funds,  or  power  to  take  lands,  or 
that  there  has  been  any  unreasonable  delay,  but  simply 
that  no  arrangements  have  been  made  for  carrying  on 
the  works,  which  might  have  been  said  the  moment  the 
act  had  passed.    Who  has  the  discretion  as  to  the  time 


1839. 

The  Queen 

against 
The  Eastern 
Counties 
Railway 
Company. 


(a)  4  ^.  §•  Ad.  333. ;  note  (a), 
(c)  2  W.  Bl.  108, 
(e)  4A.^E.  139. 

Pp  4. 


(6)  4:JDowl.  P.  C.  562. 
(d)  QA.S^E.  544. 
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]  839.      besides  the  company  ?    The  return  shews  that  the  only 
^    ^   effect  of  a  peremptory  mandamus  would  be  to  imprison 
against      the  parties  for  life ;  since  the  power  to  complete  is 

The  Eastern 

Counties    entirely  negatived.    If  the  mandamus  be  not  good  for 
Company,     all  that  it  commands,  it  is  bad  altogether  {a) ;  now  it 
must  be  bad  as  to  all  for  which  the  funds  are  not  ade- 
quate. 


Cresswell  (in  the  absence  of  the  Attorney  Genei'al)  in 
reply.  That  the  prosecutor  has  not  traversed  any  alle- 
gation in  the  return,  arises  from  the  return  presenting 
no  material  fact :  no  traverse  could  be  taken  which 
would  not  be  objected  to  for  immateriality.  It  is  said 
that  the  mandamus  is  bad,  because  it  demands,  at  any 
rate,  more  than  can  be  performed,  for  want  of  funds. 
But  the  writ  shews,  prima  facie,  a  power  to  complete 
the  whole  work,  by  referring  to  the  statute  which  the 
defendants  have  obtained  for  that  purpose.  The  writ 
does  not  become  bad  in  itself  by  an  allegation  of  in- 
ability first  introduced  by  the  return. 

Then  the  general  question  is,  not  merely-  whether 
the  statute  be  permissive  as  to  the  whole  or  imperative 
as  to  the  whole,  biit  whether,  the  company  having 
partially  availed  themselves  of  the  statute,  it  be  not 
now  imperative  as  to  the  rest.  It  is  contended  that  the 
insufficiency  of  funds  would  be  ground  for  an  injunction 
to  restrain  the  company  from  proceeding,  and,  there- 
fore, that  it  would  be  inconsistent  to  compel  them  to 
proceed  in  the  absence  of  funds.  But,  if  the  argument 
on  the  other  side  were  correct,  it  would  be  sufficient 
answer  to  an  application  for  an  injunction,  that  the  com- 


(a)  See  Bex  v.  The  Church  Trustees  of  St,  Fancras,  S  A.  ^  E.  535. 
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pany  had  funds  for  a  part,  though  not  for  the  whole.  1839. 
Indeed,  the  prosecutor  may  urge  that  an  injunction 

The  Queen 

would  be  granted  to  restrain  the  company  from  pro-  against 

The  Eastern 

ceeding  with  any  part  if  they  were  unwilhng  or  unable  Countjes 

11  II'  '111  c  Railway 

to  execute  ali :  and  this  agrees  with  the  language  or  Company. 
Parke  B.  in  Lee  v.  Milner  (a).  The  argument  for  the 
defendants,  as  to  this,  must  go  the  length  of  contending 
that  they  have  no  title  to  the  part  already  completed. 
In  order  to  make  The  Mayor-,  S^c.  of  King's  Lynn  v. 
Pemherton  {h)  and  Agar  v.  The  JRegenfs  Canal  Company 
(there  cited)  applicable,  the  defendants  must  contend 
that  the  undertakers  in  these  cases  might  have  been 
restrained  from  proceeding  on  account  of  their  failing 
to  provide  funds,  on  a  suggestion  by  themselves,  setting 
up  their  own  default.  In  ThicJcnesse  v.  The  Lancaster 
Canal  Company  [c)  and  Lee  v.  Milner  (d)  no  intention 
to  abandon  was  proved.  In  Rex  v.  The  Proprietors  of 
the  Birmingham  Canal  Navigation  {e)  the  commis- 
sioners were  to  make  the  canal  "  as  may  be  found  con- 
venient;" which  expressly  gave  a  discretion :  the  present 
case  more  nearly  resembles  that,  put  by  Lord  Ellen- 
borough  (g-),  of  trustees  appointed  by  statute  with  power 
to  provide  lamps,  who  would  be  liable  to  indictment  if 
they  did  not  provide  as  many  as  were  necessary.  The 
acceptance  of  an  act  of  parliament  binds  as  much  as  the 
acceptance  of  a  charter  :  the  defendants  therefore  are 
here  in  the  same  position  as  the  defendants  in  Rex  v. 
Mayor  of  Wells  {h\    It  is  urged  that  the  mandamus 

(a)  ^M.  ^  W.  839.  (6)  1  Swanst.  244. 

(c)  4  M.     W.  472.  (d)  2  M.  ^  W.  824. 

{e)  2  W.  Bl.  708. 

(g)  Probably  referring  to  Harris  v.  Baker,4  M.  ^  S.  27,  29. 

(h)  4  Bowl.  P.  C.  562. 
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1839.      ought  to  shew  that  there  are  sufficient  funds.    Now  the 
'      mandamus  does  shew  that  the  defendants  have  executed 

The  Queen 

against      part  of  the  work ;  and  this  they  were  not  authorised  to 

The  Eastern 

Counties  do  (stat.  6  &  7  W.  4<.  c,  cvi.  s.  220.)  till  the  sum  of 
company.  1,600,000/.,  Sufficient  to  meet  "  the  probable  expense  of 
making  the  said  railway  and  other  works,"  was  raised. 
It  is  also  argued  that  this  application  might  as  well  have 
been  made  the  moment  after  the  act  was  passed;  but 
the  fact  insisted  upon  by  the  prosecutor  is  the  length  of 
time  which  has  elapsed  without  completion  of  the  work, 
the  whole  time,  within  which  the  work  can  be  done, 
being  limited.  Then  it  is  contended  that  there  can  be 
no  default  while  any  time  remains  :  if  that  were  so,  there 
could  be  no  remedy ;  for,  when  the  time  has  elapsed, 
the  works  cannot  be  performed.  As  to  the  objection 
that  the  mandamus  alleges  nothing  traversable,  the 
refusal  to  complete  the  work,  which  is  alleged,  is  a 
material  traversable  fact. 

Then,  the  mandamus  having  commanded  the  defend- 
ants to  do  what  is  necessary,  the  answer  given  is,  that 
they  have  done  what  they  please.  It  is  asked,  how  it 
appears  that  the  defendants  will  not  purchase  all  that 
is  necessary :  the  answer  is,  that  they  have  not  yet 
done  so,  and  do  not  now  say  that  they  will.  The  re- 
turn of  want  of  funds  should  at  any  rate  specify  how 
much  the  company  can  raise,  and  how  far  that  will  go. 
All  that  now  appears  is  that,  because  the  company 
cannot  raise  enough  for  all  that  remains  to  be  done, 
they  will  do  nothing  more.  The  allegations  in  the  re- 
turn as  to  funds  are  not  traversable ;  and  the  defend- 
ants have  already  engaged  with  parliament  that  their 
funds  are  sufficient.  Besides,  this  part  of  the  return 
omits  the  income  to  be  derived  from  tolls.  The  com- 
pany 
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pany  are  at  least  bound  to  raise  what  they  can,  and 
apply  what  they  raise,  including  the  tolls,  to  the  com- 
pletion of  the  work  from  time  to  time. 

Cii7\  adv.  mlt. 

Lord  Denman  C.  J.,  in  the  same  term  {June  16th), 
delivered  the  judgment  of  the  Court. 

•  In  this  case  the  Court  granted  a  mandamus  to  com- 
plete the  works  which  the  company  had  undertaken  to 
execute,  by  virtue  of  the  powers  entrusted  to  them  by 
an  act  of  parliament.  A  return  was  made,  the  suffi- 
ciency of  which  being  questioned,  it  was  set  down  for 
argument,  and  has  been  very  fully  discussed  before  us. 

The  defendants,  however,  denied  that  the  writ  of 
mandamus  itself  was  legal;  and  on  that  preliminary 
point  it  is  therefore  needful  that  we  should  first  form 
our  opinion. 

We  were  told  that  our  power  to  issue  a  writ  of  man- 
damus in  any  such  case  is  at  least  doubtful ;  and  were 
properly  reminded  that  the  form  and  method  of  pro- 
ceeding may  prevent  our  judgment  from  being  revised 
by  any  court  of  error  :  a  consideration  which  certainly 
ought  to  induce  great  caution  in  assuming  jurisdiction, 
but  cannot  justify  us  in  declining  it  where  the  law  has 
lodged  it  with  the  Court.  We  have  no  more  right  to 
refuse  to  any  of  the  Queen's  subjects  the  redress  which 
we  are  empowered  to  administer,  than  to  enforce  against 
them  such  powers  as  the  constitution  has  not  confided 
to  us.  It  was  urged  that,  our  mandamus  to  compel 
obedience  to  an  act  of  parliament  implying  a  disobe- 
dience at  present,  the  prosecutor  may  indict,  .and, 
having  that  remedy,  does  not  require  the  extraordinary 
process  of  mandamus.   This  argument  appears  to  prove 

too 


1839. 

The  Queen 
against 
The  Eastern 
Counties 
Railway 
Company. 


566 


CASES  IN  TRINITY  TERM 


1839.      too  much;  as  it  would  prevent  the  Court  from  acting 
in  all  cases  where  an  act  of  parliament  is  contravened. 

The  QuEEW  ... 

against      Besidcs,  the  indictment  does  not  compel  the  performance, 

The  Eastern  •  i  i 

Counties  Dut  only  punishes  the  neglect  of  duty:  though  it  was 
Company,  thought  proper  to  remind  us  that  mandamus  might  do 
no  more,  for  that  disobedience  would  only  bring  the 
party  into  contempt,  and  expose  them  to  attachment, 
which  would  but  end  in  individual  suffering,  and  leave 
the  required  act  still  undone.  Yet  we  are  not  in  the 
habit  of  supposing  that  persons  required  to  obey  the 
Queen's  writs  issuing  from  this  Court  will  incur  the 
penalty  of  contempt  for  contumacy,  or  be  advised  to 
evade  the  known  and  ancient  process  of  the  law. 

Objections  were  also  raised  to  a  mandamus  for  in- 
suring the  execution  of  these  works.  Under  this  head 
it  was,  in  effect,  insinuated  that  similar  acts  of  parlia- 
ment entail  no  duties  whatever  on  those  who  may  pro- 
cure them ;  that  they  do  but  offer  a  boon  which  the 
projected  company  may  accept  or  reject,  or  partially 
accept  and  partially  reject,  at  their  sole  will  and  plea- 
sure. The  assertion,  appearing  in  them  all,  that  they 
have  provided  the  means  of  executing  the  intended 
works,  was  treated  as  no  proof  even  prima  facie  that 
they  have  sufficient  funds  for  that  purpose.  The  pro- 
vision for  disabling  the  company  from  taking  land  after 
the  lapse  of  a  certain  term  was  put  forth  as  a  proof 
that  they  had  full  power  to  proceed  with  their  works  or 
abandon  them,  without  any  regard  to  the  interest  of 
others.  Some  decisions  of  the  Court  of  Chancery, 
which  have  enjoined  companies  not  to  take  possession 
of  certain  lands  peculiarly  circumstanced,  were  called 
inconsistent  with  any  power  in  this  Court  to  require 
that  possession  should  be  taken  of  lands  under  circum- 
stances 
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stances  entirely  different.  We  think  it  right  so  far  to 
advert  to  these  remarks,  that  we  may  wholly  disavow 
them  as  having  at  all  conduced  to  the  judgment  which 
we  are  about  to  pronounce.  When  we  made  the  rule 
absolute,  we  expressed  our  conviction  that  the  case  was 
in  some  respects  new,  and  that  its  circumstances  ad- 
mitted of  some  doubt  whether  our  power  ought  to  be 
applied  to  them.  We  shall  keep  our  minds  open  for 
the  discussion  of  all  such  doubts  on  every  proper  occa- 
sion :  but  we  do  not  yield  to  them ;  nor  is  it  necessary 
to  advert  to  them  in  coming  to  our  present  decision. 
We  neither  hold  the  Court  incompetent  to  enforce  ex- 
ecution of  an  act  under  the  circumstances  disclosed  to 
us  in  the  affidavits,  nor  think  any  of  the  reasons  which 
we  have  enumerated  are  conclusive  against  making  our 
mandamus  peremptory. 

Those  points  will  be  as  much  open  to  argument 
hereafter  as  they  were  when  the  rule  was  obtained. 

But  it  will  be  perceived,  on  adverting  to  what  was 
said  on  the  former  occasion,  that  we  considered  the 
facts  then  stated  to  afford  strong  evidence  that  the 
company,  having  obtained  an  act  for  a  particular  pur- 
pose, had  stopped  short  of  effecting  it,  and  satisfied 
themselves  with  doing  less  than  one  half  of  what  they 
had  undertaken  to  do,  and  represented  themselves  to 
be  capable  of  doing.  It  was  by  that  undertaking  and 
representation  that  they  obtained  the  act,  and  the  great 
powers  of  occupying  land,  and  raising  money,  which  it 
bestowed.  We  could  not  recognise  their  right  to  say 
to  those  who  had  contracted  with  them,  and  to  the 
public,  "  Our  undertaking  does  not  bind  us,  because 
our  statements  were  untrue ;  we  have  nothing  to  con- 
sider but  the  pecuniary  interests  of  the  company,  and 
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1839.  claim  to  exercise  an  unlimited  option  over  these  works 
The  Queen  every  part  of  them."    The  rule  was  made  absolute, 

agai7ist      and  the  writ  was  directed  to  so,  on  the  supposition  that 

The  Eastern  .         .  °  rr 

Counties     they  had  no  intention  to  proceed  bona  fide  with  their 

Railway  i  i    j  i 

Company.     works,  and  had  on  the  contrary  abandoned  all  intention 
to  complete  them. 

But  the  prosecutors  of  the  writ  have  stated  no  such 
facts.  What  they  state  may  raise  a  suspicion  on  the 
subject,  but  falls  far  short  of  proof.  The  acts  are 
recited  in  the  inducement  to  the  writ,  especially  the 
power  to  vary  their  line  within  a  given  time,  or  that 
otherwise  they  must  abide  by  the  line  laid  down  in  the 
plans.  The  writ  proceeds  to  allege  that  Charles  Symonds 
is  the  owner  of  lands  near  Yarmouth,  enumerated  in  the 
schedule,  and  has  required  the  company  to  set  out  and 
define  the  line  of  the  railway  deviating  from  that  in  the 
plans,  and  to  proceed  to  make  and  complete  the  railway 
to  Norwich  and  Yarmouth :  "  yet  you,  well  knowing 
the  premises,  but  not  regarding  your  duty  in  that  behalf, 
have  absolutely  refused  andTieglected,  and  still  do  refuse 
and  neglect,  to  purchase  the  lands  necessary  to  the 
making  and  completing  the  said  railway,  and  lying 
between  Colchester  and  Norwich,  and  between  Norwich 
and  Yarmouth  aforesaid,  or  to  set  out  and  define  the 
line  of  the  said  railway,  deviating  as  aforesaid,-  or  to 
make  and  complete  the  said  railway  according  to  the 
provisions  of  the  said  act  of  parliament  "(a) :  and, 
afterwards  (b),  it  commands  the  company  to  complete 
the  whole  road,  to  set  out  the  deviated  line  especially, 
and  to  purchase  the  lands  necessary  for  that  purpose. 
Here  is  no  averment  that  the  company  have  given  up 

(a)  See  pp.  549,  550,  ante. 

(6)  This  appears  to  refer  to  the  mandatory  part  of  the  writ. 

their 
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their  design,  or  have  wilfully  exercised  any  injurious 
option,  or  that  they  are  not  effecting  it  with  all  conve- 
nient speed,  or  that  even  a  reasonable  time  has  elapsed 
in  the  opinion  of  the  prosecutors  without  due  preparations 
being  made,  or  that  it  would  not  be  more  advantageous 
to  all  concerned  to  abide  by  the  original  line  than  set 
out  and  define  a  different  one. 

The  gravamen  rests  in  the  simple  form  of  a  complaint, 
that  the  company  has  refused  to  purchase  lands  at  the 
time  when  Mr.  Symonds  required  them  to  do  so.  There 
is.no  inconsistency  between  this  and  the  possible  fact  of 
their  having  done  all  that  prudence  authorised  to  obtain 
such  lands  at  equitable  prices,  and  refused  to  purchase 
because  fair  bargains  could  not  be  obtained.  We  can 
infer  no  fault;  it  must  be  distinctly  charged;  and  the 
charge,  as  it  stands,  is  quite  insufficient,  and  falls  deci- 
dedly below  the  case  which  we  thought  was  made  rea- 
sonably probable  by  the  affidavits  on  both  sides. 

Judgment  for  the  defendants. 
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1839. 


Wednesday, 
June  12th. 


Collins  against  Yewens. 


^UMFREY  obtained  a  rule,  in  last  Easter  term, 
calling  upon  the  plaintiff,  the  sheriff  of  Middlesex, 
and  Abraham  Slowman,  officer  to  the  said  sheriff,  to 
shew  cause  why  the  defendant  should  not  be  discharged 
out  of  custody  in  this  action,  he  having  been  illegally 
arrested ;  and  why  the  plaintiff,  or  the  sheriff,  or  liis 
officer,  should  not  pay  the  defendant  his  costs  occa- 
sioned by  the  arrest,  &c.  The  facts  will  sufficiently 
appear  from  the  judgment.    In  this  term  («), 

Kelly,  on  behalf  of  the  plaintiff,  and  Kennedy,  on  be- 
half of  the  sheriff,  shewed  cause.  They  referred  to 
Hotsoson  V.  Walker  (b),  Barratt  y,  Price  (c),  The  Case  of 
the  Marshalsea  {d),  Drake  v.  Sykes  (e),  and  Goodwin  v. 


When  a  party 
is  arrested  in 
one  action,  he 
is  in  the  cus- 
tody of  the 
sheriff  in  all 
actions  in 
which  writs 
have  been  de- 
livered to  the 
sheriff. 

But,  if  the 
first  arrest  be 
illegal,  the 
party  cannot  be 
detained  under 
other  writs 
without  a  fresh 
arrest. 

Such  fresh 
arrest  is  not 
prevented  by 
the  custody 
under  the 
former  illegal 
arrest,  if  there 
be  no  collusion.  Lordon  (g). 

But,  if  a 

sheriff's  officer,  having  arrested  without  a  warrant,  procure,  for  the  purpose  of  making 
the  arrest  good,  his  own  name  to  be  inserted  in  a  warrant  properly  issued  in  an  action 
to  another  officer,  an  arrest  or  detainer  in  this  action  will  not  warrant  a  detainer 
under  a  ca.  sa.  in  another  suit,  which  had  been  delivered  to  the  sheriff  before  the  first 
arrest,  and  no  warrant  issued  on  it ;  nor  can  the  sheriff's  officer  resort  to  such  last- 
mentioned  writ  to  support  the  original  arrest ;  but  the  Court  will  discharge  the  party  as 
to  the  prior  suit.  And  this,  though  affidavit  be  made  negativing  collusion  between  the 
plaintiff  in  the  prior  suit  and  the  sheriff  or  his  officer. 

Qucere,  whether  a  defendant,  since  stat.  3  &  4  W.  4.  c.  67.  s.  2.,  can  be  arrested  on  a 
judgment  and  ca«  sa. ,  both  more  than  a  year  old,  and  the  ca.  sa.  having  issued  within  a 
year  of  the  judgment,  without  a  scire  facias. 


(a)  Mai/  25th,  before  Lord  Denman  C.  J.,  Littledale,  Fatteson,  and 
Williams,  Js. 

(6)  2  W.  Bl.  823.  (c)  9  Bing.  566. 

[d)  10  Rep.  68  b.  {e)  1  T.  R.  US. 

(g)  lA.^E.  378. 


Sir 
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Sir  F.  Pollock  and  Humfrey^  contra,  referred  to 
Spence  v.  Stuart  (a),  Barclay  v.  Faber  (b),  Rose  v.  Tomb- 
li7ison  (c),  Jacobs  v.  Jacobs  (d). 

Cur  adv.  milL 

Lord  DenMx\n  C.  J.  now  delivered  the  judgment  of* 
the  Court.  This  was  an  application  to  discharge  a 
defendant  out  of  custody,  on  the  ground  that  he  was 
detained  by  the  sheriff  on  a  writ  of  capias  ad  satisfa- 
ciendum at  the  suit  of  the  plaintiff,  having  been  ille- 
gally arrested  in  the  first  instance  by  one  Slowman^  who 
.  had  no  warrant;  and  it  does  not  appear  by  the  affidavits 
at  whose  suit  Slowman  professed  to  arrest  him.  Also, 
on  the  ground  that  no  scire  facias  had  been  issued  to  * 
revive  the  judgment,  which  was  more  than  a  year 
old  {e). 

It  is  unnecessary  to  give  any  opinion  as  to  the  second 
objection,  inasmuch  as  we  decide  in  favour  of  the  de« 
fendant  on  the  first. 

It  appeared  that  Slowman,  who  arrested  the  defend- 
ant, was  one  of  the  officers  usually  employed  by  the 
sheriff,  but  who  had  no  warrant  in  the  particular  case. 
The  defendant  was  taken  to  the  lock-up  house  of  Slow- 

(a)  3  East,  89.  {b)  2  ^.  <|-  JM.  743. 

(c)  3  Dowl.  P.  C.  49.    See  p.  55.  (d)  3  JDowl.  P.  C.  675. 

(6-)  Judgment  in  Collins  v.,  Yewens  was  entered  on  25th  Mai/  1837  ; 
and  a  ca.  sa.  issued  the  same  day ;  the  sheriff  returned  non  est  inven- 
tus on  28th  September,  1837;  and  the  succeeding  sheriff  made  a  similar 
return  on  28th  September,  )838.  The  judgment-roll  had  been  carried 
into  the  treasury ;  and  the  returns  had  been  entered  thereon.  No  stress 
was  laid  on  the  returns,  in  the  argument.  On  this  point,  the  following 
authorities  were  referred  to.  Stat.  S  &,  4  W.  4.  c  67.  s.  2.  ;  2  Chitty's 
Archbold,  p.  853,  6th  ed.  (but  see  ib.  p.  818,  7th  ed.,  and  Simpson  v.  Heath, 
5  M.  §•  W.6SI.);  Scott  v.  Whallcy,  1  H.  BL  297.  ;  Ogilvie  v.  Foley,  2  ^T. 
BLUM.;  Taylor  v.  Hipkins,  5  B.  ^  Aid.  489. 
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1839.      man ;  and,  whilst  he  was  there,  Slowman  obtained  a  war- 
rant  in  this  action  at  the  suit  of  the  plaintiff  Collins^  on 

Collins 

agai7ist       a  writ  which  was  in  the  office  before  the  arrest :  but,  as 

Ye  WENS. 

the  warrant  was  issued  subsequently  to  the  arrest,  he 
knew  that  it  could  not  avail  him  ;  therefore  he  applied 
to  one  Nathan,  a  sheriff's  officer  who  held  a  warrant 
against  the  defendant  at  the  suit  of  Richardson  and  an- 
other (the  only  warrant  which  appears  to  have  been 
issued  before  the  arrest),  and  persuaded  Nathan  to  give 
him  up  that  warrant.  Nathan  indorsed  it  that  it  had 
not  been  executed  by  him ;  but  Slouoman  procured  his 
name  to  be  inserted,  and  persuaded  the  sheriff  that  the 
defendant  had  been  arrested  under  that  warrant  (a). 

The  general  rule  of  law  undoubtedly  is  that,  as  soon 
as  a  party  is  arrested  in  one  action,  he  is  considered  to 
be  in  the  custody  of  the  sheriff  in  all  actions  in  which 
writs  have  been  issued  and  delivered  to  the  sheriff ;  for, 
as  Lord  Chief  Justice  Tindal  says  in  Barratt  v.  Price  {b\ 
"  it  would  be  only  an  idle  and  useless  ceremony  to 
arrest  the  defendant  in  the  rest ;  it  would  be  *  actum 
agere.^ "  But  the  Lord  Chief  Justice  goes  on  to  add 
that,  "  where  the  sheriff  has  by  his  own  act  illegally 
arrested  the  defendant,  the  defendant  is  not  in  custody 
under  the  first  writ,  he  is  suffering  a  false  imprison- 
ment ;  and  such  false  imprisonment  being  no  arrest  in 
the  original  action,  cannot  operate  as  an  arrest  under 
the  other  writs  lodged  with  the  sheriffi" 

It  is  obvious  that  the  same  observations  will  apply 
where  the  first  arrest  is  by  a  mere  stranger  and  wrong- 
doer ;  for,  in  such  case,  the  writs  in  the  sheriff's  office 

(a)  It  appeared  that,  upon  this  persuasion,  the  sherifF  detained  the  de- 
fendant in  Collins  v.  Yewens. 
{h)  9  Bing.  570. 

cannot 
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cannot  operate.  But,  if  in  such  case  a  bailiff,  having  a 
warrant,  arrests  the  defendant,  already  illegally  in  cus- 
tody, without  collusion  with  those  who  so  have  him  in 
custody,  such  arrest  is  legal,  inasmuch  as  the  defendant 
is  not  by  such  illegal  custody  privileged  from  arrest 
under  legal  process.  And  this  is  the  true  ground  of  the 
decision  in  Howson  v.  Walker  (a)  and  Crowden  v. 
Walker  {a).  Therefore,  if  Nathan,  who  had  a  warrant 
at  the  suit  of  Richardson  and  another,  had  arrested  the 
defendant  without  collusion  with  Slowman,  while  he  was 
in  Slowman^s  illegal  custody,  doubtless  the  arrest  would 
have  been  good,  and  all  other  writs  then  in  the  sheriff's 
office  would  have  attached  upon  it.  But  the  case  here  is 
widely  different.  Slowman  is  the  officer  in  both  actions  : 
the  present  plaintiff,  Collins,  can  have  no  rights  except 
through  the  agency  of  Slowman,  to  whom  a  warrant  on 
his  writ  was  directed  after  the  defendant  was  arrested. 
Slowman  makes  no  affidavit :  we  do  not  know  at  whose 
suit  he  professed  to  arrest  the  defendant,  whether  at  the 
suit  of  Collins  or  Richards  and  another,  or  Richardson 
and  another  [h).  He  mentioned  no  plaintiff's  name  to 
the  defendant,  so  far  as  the  affidavits  show :  and,  if  we 
were  to  hold  this  arrest  or  detainer  (for  it  does  not 
appear  which  it  is)  good,  we  should  be  authorising  any 
sheriff's  officer  without  a  warrant  to  arrest  any  person 
against  whom  he  fancied  that  writs  were  lodged  in  the 
office,  and  then  to  cure  the  illegality  of  his  original 
arrest  by  procuring  warrants  on  the  writs  so  lodged  ;  a 
speculation  which  cannot  be  endured.  An  affidavit 
is  made  by  the  clerk  of  the  plaintiff's  attorney,  denying 
any  collusion  with  the  sheriff  or  Slowman  ;  but  this  is 


1839. 

Collins 
against 
Yewens. 


(a)  2  jr.  JBL  823. 

(b)  In  both  these  cases,  there  were  writs  against  Yewens. 

Q  q  2 


very 


574  CASES  IN  TRINITY  TERM. 

1839.      very  vague;  and,  besides,  the  warrant  in  the  action  is 
to  Slowman  himself,  the  wrons-doer. 

Collins  ° 

against  In  the  case  of  Richards  and  another  v.  Ye*wens  {a) 

Yewens. 

the  warrant  was  not  directed  to  Slowman,  but  to  one 
Willis,  a  sheriff's  officer.  There  is  an  affidavit  by  the 
clerk  of  the  plaintiff's  attorney  denying  all  collusion  : 
and  this  case  depends  on  the  question  whether,  under 
the  circumstances,  the  writ,  which  was  in  the  sheriff's 
office  before  the  illegal  arrest,  operated. 

We  are  of  opinion  that  it  did  not,  by  reason  of  the 
defendant  not  being  at  any  time  legally  in  custody 
of  the  sheriff  under  any  legal  arrest.  Here,  as  in  the 
former  case,  if  Willis  had  arrested  the  defendant  whilst 
in  such  illegal  custody,  he  could  not  have  been  dis- 
charged ;  but  no  such  arrest  was  made.  We  are  there- 
fore of  opinion  that  the  rules  must  be  made  absolute  for 
discharging  the  defendant  in  both  actions. 

Rule  absolute  [b),  without  costs. 

(a)  It  is  not  thought  necessary  to  report  this  case  more  fully. 

{b)  See  Pearson  v.  Yewens^  5  New  Ca.  489,  567. ;  Halt  v.  Hawkins, 

4  M.  ^  W.  590. ;  Watson  v.  Carroll,  4  M.  ^  fV.  592. ;  Robinson  v.  Yewens, 

5  M,  ^  W.  149. 
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The  Judges  who  usually  sat  in  Banc  in  this  Vacation 
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Lord  Denman  C.  J.  Patteson  J. 
Little  DALE  J.  Williams  J. 


The  cases,  argued  and  decided  in  this  or  former 
vacations,  to  which  S.  is  affixed,  are  reported  by  Mr. 
Smirke ;  those  argued  in  Trinity  term,  1839,  by  Mr. 
Ellis  and  Mr.  Smirke ;  the  rest  by  Mr.  Adolphus  and 
Mr.  Ellis. 
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The  Queen  against  David  Jones. 
^^I'^'UT'f    CHILTON,  in  Easter  term  last,  obtained  a  rule  to 

of  the  bishop  s  \^ 

official  principal       shew  cause  whv  the  writ  of  contumace  capiendo, 

IS  not  the  pro- 

per  party  to      issued  in  this  case,  should  not  be  set  aside  for  irregu- 

signify  the  con- 
tumacy of  a  de-  larity,  with  costs,  and  the  defendant  be  discharged  out 

fendant  in  a  i  i       i  •  i     i  i 

suit  before  him  ot  custody  Under  the  writ,  and  the  prosecutor  pay  the 
Con^swry*  ^^^^  costs  of  the  application.  The  grounds  of  the  applica- 
this"both^before  ^^^^  were,  that  the  excommunication  was  certified  by  a 
53^G*T  ^^^^  surrogate  only,  and  not  by  the  Vicar  General  himself, 
c.  127. :  and,    or  in  the  name  of  the  bishop,  and  that  the  certificate  did 

where  defend- 
ant is  taken      not  sufficiently  set  forth  the  cause  of  the  commitment, 

under  a  con- 

tumace  ca-  or  shew  the  jurisdiction  of  the  Ecclesiastical  Court, 

upon  such"cer-  There  were  also  affidavits  on  both  sides  upon  the 

CorrtViirdis-  J^^^'its ;  but   they  were  not  discussed,  the  objection 

charge  him  out  turning  whollv  on  the  form  of  the  writ.    In  last  Trinity 

or  custody.  r>  j  ^ 

term  («), 

E.  V,  Williams 


(a)  Wednesday,  May  22d.  Before  Lord  Denman  C.  J.,  Littledaley 
JPatteson,  and  Williams  Js. 

The  following  is  a  copy  of  the  writ  de  contumace  capiendo,  reciting 
the  certificate  of  the  ecclesiastical  judge. 

Victoria,  by  the  grace  of  God,  &c.  to  the  sheriff  of  Carmarthenshire, 
greeting.  David  Archard  Williams,  clerk,  surrogate  and  representative  of 
Augustus  Pechell,  Esquire,  Master  of  Arts,  Vicar  General  and  principal 
official  of  the  Right  Reverend  Father  in  God  John  Banks,  by  divine  per- 
mission Lord  Bishop  of  Saint  David's,  lawfully  constituted  and  appointed 
the  sole  judge  of  the  Ecclesiastical  and  Consistory  Court  in  Carmarthen, 
in  and  for  the  diocese  of  Saint  David's  aforesaid,  hath  signified  to  us  that 
one  David  Jones  of  Placenewydd  in  the  parish  of  Llannon  in  the  county 
of  Carmarthen  and  diocese  aforesaid,  husbandman,  is  manifestly  contu- 
macious, and  contemns  the  jurisdiction  and  authority  of  the  law  and  juris- 
diction ecclesiastical,  in  not  obeying  the  lawful  commands  of  the  said 
D.  A.  Williams,  the  judge  of  the  said  Court,  to  pay  or  cause  to  be  paid  to 

the 
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E.  V.  Williams  shewed  cause.    Stat.  53  G.  3.      127.  1839. 
s,  1.  provides  that,  in  causes  cognizable  in  the  Ec- 

^  ^  The  QuEEK 

clesiastical  Court,  when  any  person  disobej's  a  lawful  against 

Jones. 

decree, 


the  Reverend  Ebenezer  Morris,  clerk,  curate,  and  incumbent  of  the  parish 
and  parish  church  of  Llannon  in  the  county  and  diocese  aforesaid,  or  to 
J.  Williams  his  proctor,  the  sum  of  35/.  lis.  4d.,  the  amount  of  costs  on 
his  the  said  E  Morris'^  behalf,  duly  taxed  in  a  certain  cause  of  the  office 
of  judge,  lately  depending  before  the  said  D.  A.  Williams,  the  surrogate 
and  representative  of  the  said  A.  Pechell  as  aforesaid,  in  judgment  in  the 
said  Court  held  at  Carmarthen,  an^  stiU  remaining,  wherein  the  said 
E.  Morris  is  the  party  agent  and  promovent,  of  the  one  part,  and  the  said 
D.  Jones  is  the  party  respondent  accused  and  complained  of,  of  the  other 
part,  in  not  obeying  the  lawful  commands  of  the  said  D.  A.  Williams,  the 
judge  of  the  said  Court,  as  herein  is  described  and  set  forth,  to  pay  or 
cause  to  be  paid  to  the  said  E.  Morris,  or  to  his  said  proctor  the  said 
J  Williams,  the  said  sum  of  35Z,  lis.  4d.  the  costs  aforesaid,  and  to  pay  to 
the  said  E.  Morris,  or  to  his  proctor  the  said  J.  Williams,  the  further  sum 
of  3/.  2s.  8(1.  the  taxed  costs  of  a  monition  and  of  executing  the  same  mo- 
nition  upon  the  said  Z).  Jones,  and  by  reason  of  his  manifest  contempt  and 
contumacy  in  not  appearing  before  the  said  D.  A.  Williams  the  judge  of 
the  said  Court,  lawfully  authorised  and  constituted  as  herein  mentioned, 
and  set  forth  on  a  certain  competent  day,  hour,  and  place,  now  long  past, 
in  the  cause  or  matter  aforesaid,  which  is  a  cause  of  the  office  of  judge  at 
the  promotion  of  the  said  E.  Moms  against  the  said  D.  Jones,  for  divers 
alleged  neglects  or  omissions  of  several  of  the  ecclesiastical  duties  of  the 
said  D.  Jones  in  his  office  of  churchwarden  of  the  said  parish  of  Llannon, 
in  the  county  and  diocese  aforesaid  for  the  time  being,  and  which  said 
office  of  churchwarden  of  the  said  parish  of  Llannon,  in  the  county  and 
diocese  aforesaid,  he  the  said  D.  Jones  had  duly  accepted  and  taken  upon 
himself  for  the  time  being  ;  and  particularly  for  his  having  as  such  church- 
warden [here  the  writ  set  forth  his  wilful  absence  from,  and  refusal  to 
attend  at,  the  parish  church  of  the  said  parish  during  the  performance  of 
divine  worship  on  several  Sundays,  to  see  that  due  order  was  kept  therein, 
and  his  refusal,  when  required,  to  provide  sufficient  sacramental  bread  and 
wine,  having  at  the  time  sufficient  or  ample  means  in  his  hands,  or  in  his 
power,  for  that  purpose ;  and  also  his  contempt  in  not  attending  before 
the  said  judge  pursuant  to  a  monition  duly  issued  and  served  on  him,  and 
contumaciously  refusing  to  obey  the  lawful  commands  of  the  said  judge 
and  to  pay  the  said  costs].  Therefore  he  the  said  D.  A.  Williams,  lawfully 
authorised  as  the  judge  of  the  said  Court,  did  in  open  Court  decree  and 
pronounce  the  said  D.  Jones,  for  the  causes  aforesaid,  to  be  contumacious 
and  in  contempt,  and  the  said  D.  Jones  is  therefore  contumacious  and  in 
Q  q  4  contempt  ; 
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1839.  decree,  the  judge  or  judges  who  issued  out  the  citation^ 
The  QuEFN        whose  lawful  decree  is  not  obeyed,  may  pronounce 

against  such  person  to  be  contumacious  and  in  contempt,  andy 
within  ten  days,  signify  the  same  in  form  annexed  to  the 
act,  to  his  Majesty  in  Chancery,  as  heretofore  done  in 
signifying  excommunications  ;  and  thereupon  a  writ  de 
contumace  capiendo,  in  the  form  annexed,  shall  issue 
from  the  Court  of  Chancery,  and  all  rules  and  regula- 
♦  tions,  not  altered  by  that  act,  applying  to  the  writ  of 

excommunicato  capiendo,  are  made  to  extend  to  the  writ 
de  contumace  capiendo.  The  blank  form  in  the  sche- 
dule (A.)  may  be  relied  upon  as  shewing  that  the  signi- 
ficavit  must  be  by  a  higher  officer  than  a  surrogate.  It 
uses  the  plural  form,  "  we  hereby  notify  and  signify  " 
&c.,  and  the  words  "  by  divine  Providence."  But  the 
latter  words  apply  only  to  an  archbishop  ;  so  that  any 
argument  drawn  from  the  use  of  them  would  exclude  a 
bishop,  or  the  court  of  delegates.  With  respect  to  the 
plural  form,  it  appears  from  Frankard  v.  Deacle  [a) 


contempt ;  and  he  the  said  D.  A.  Williarns,  the  sole  judge  of  the  said 
Court,  as  herein  mentioned  and  set  forth,  being  within  ten  days  after  such 
his  decree  being  pronounced  as  aforesaid  "  [sic]  ;  "  nor  will  he  submit  to 
the  ecclesiastical  jurisdiction  ;  but,  forasmuch  as  the  royal  power  ought  not 
to  be  wanting  to  enforce  such  jurisdiction,  we  command  you,  that  you  attach 
the  said  D.  Jones  by  his  body  until  he  shall  have  made  satisfaction  for  the 
said  contempt ;  and  how  you  shall  execute  this  our  precept  notify  unto  us 
on  the  11th  January  next,  wheresoever  we  shall  then  be  in  England,  and 
in  no  wise  omit  this  :  and  have  you  there  this  writ.  Witness  ourselves  at 
Westminster  the  26th  November,  in  the  2d  year  of  our  reign.  —  Bentall. 

The  writ  was  allowed,  inrolled,  and  delivei'ed  of  record  in  this  Court  in 
Michaelmas  term,  2  Vict. 

A  return  of  cepi  corpus  was  endorsed  by  the  sheriff  in  the  same  term  ; 
but  it  had  not  been  filed  at  the  time  of  making  the  above  motion. 

(a)  1  Hagg.  JEcc.  Rep.  169,  190.  See  certificates  by  a  commissary,  and 
by  a  mayor  of  London,  in  the  same  plural  form,  in  Madox''s  Formulare, 
pp.  1 9  and  10, 

that 
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that  an  archdeacon,  and  even  the  surrogate  of  a  vicar- 
general,  are  in  the  practice  of  assuming  it ;  and  that  a 
surrogate  is,  for  some  purposes,  a  judge  in  criminal 
suits.  The  fojm  given  is  only  by  way  of  example,  and 
must  be  fitted  to  circumstances.  It  speaks  of  the 
"  ecclesiastical  judge,  or  his  representative."  Here  the 
surrogate  is  the  judge  whose  decree  is  contemned,  and 
who  is  therefore  the  party  to  signify.  There  is  an 
obiter  observation  of  the  Court  in  Rex  v.  RicJcetts  (a), 
that  the  judge  is  to  convey  the  information  only  as  the 
instrument  of  the  archbishop but  the  practice  is  con- 
trary to  this ;  and  the  writ  in  that  case  was  not  objected 
to,  though  it  ran  in  the  name  of  the  official  principal. 
If  it  be  urged  that  the  officer  was  here  the  mere  deputy 
of  a  deputy,  the  answer  is  that  such  deputations  are  of 
constant  occurrence,  and  of  recognised  validity  in  the 
spiritual  courts.  The  128th  of  the  canons  of  \60'^{b) 
regulates  the  appointment  of  judicial  deputies,  and  pre- 
scribes their  qualifications.  In  Prankard  v.  Deacle  (c) 
Sir  John  NichoU  speaks  of  the  "  surrogate,  or  other 
competent  judge."  With  respect  to  the  statement  of 
the  cause  in  the  court  below,  enough  appears  to  shew 
that  it  was  one  within  its  cognizance. 


1839. 

The  Queen 
against 
Jones. 


Chilton,  contra.  The  cause  is  not  sufficiently  stated  ; 
but  at  all  events  the  significavit  is  by  the  wrong  party. 
The  contumacy  is  to  be  signified  (stat.  53  G.3.  c,  127.  5. 1.) 
"  as  hath  been  heretofore  done  in  signifying  excommuni- 
cations;" and  all  rules,  applicable  to  writs  of  excommu- 


(o)  6A.  ^  E.  537,  541. 

(b)  Gibson's  Codex,  tit.  xliii.  cap.  3.  (vol.  2.  p.  991.,  2d  ed.). 

(c)  1  Hagg,  Ecc.  Rep.  169,  190. 


nicato 
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J  839.       nicato  capiendo,  are  extended  to  the  new  writs.  Now 
excommunication  was  always  certified  bv  the  bishop. 

The  QuEEK  ...  . 

against       In  Co,  Lit,  1 34.  a.  it  is  said  that  none  can  certify  ex- 

JONES. 

commengement  but  the  bishop,  or  one  that  has  ordi- 
nary jurisdiction ;  and  a  passage  from  Yearb,  Pasch, 
11  Hen,  4!,  64  A.  pi.  16.  is  referred  to,  in  which  it  is 
said  that  formerly  every  official  or  commissary  of  the 
bishop  might  testify  excommunication,  till  it  was  or- 
dained by  parliament  that  none  but  the  bishop  should 
do  so.  \_Patteson  J.  Can  you  find  any  such  act  of 
parliament  («)?]  None.  In  Yearb.  Tr.  7  Ed.  4<,  14  A. 
pi.  6.  it  is  laid  down  that  the  commissary  may  certify, 
but  it  must  be  in  the  name  of  the  bishop.  The  chan- 
cellor of  Oxford  or  Cambridge  Universities  may  cer- 
tify (Z>);  but  the  Vice  Chancellor  cannot,  except  in  the 

(a)  The  words  of  Hankford  (then  puisne  Judge  of  C.  P.,  afterwards 
C.  J.  of  K.  B.)  in  the  passage  in  Yearb.  H.  4.  are  as  follows :  <'  J'ay 
trove  en  mes  livres  en  temps  Sir  Will'  Herle,  qii'en  ascun  temps  chescun 
official  et  commissary  d'  evesque  purra  tesmoigner  un  excommengement 
en  Court  le  Roy,  et  per  le  mischiefeque  ensuit  d'  icel,  il  fuit  avise  en  par- 
lement,  que  nul  duist  tesmoigner  excommengement,  mes  solement 
I'evesque,  et  cest  ley  est  uncore  use,"  &c.  The  name  of  Herle,  either  as 
counsel  or  judge,  occurs  throughout  the  reign  of  Ed.  2,  and  during  a 
part  of  that  of  Ed.  3,  until  1336  (9  Ed.  3.),  when,  according  to  Dugdale, 
he  received  his  quietus.  In  all  the  cases  upon  certificates  of  excommuni- 
cation during  that  period,  which  the  reporters  have  been  able  to  find  in  the 
year-books  and  in  Fitxherberfs  abridgement,  the  bishop  or  archbishop 
appears  to  have  certified ;  nor  is  there  any  suggestion  in  them  of  a  change 
of  practice.  Fleta,  lib.  vi.  c.  38.  s.  2.,  speaks  of  the  ordinary  as  the 
proper  person.  Bracton,  lib.  v.  cap.  23.  s.  3.,  says  that  an  excommunicate 
may  be  taken,  "  ad  mandatum  episcopi  vel  ejus  officialis,'*  but  not  on  the 
mandate  of  a  judge  delegate,  archdeacon,  or  other  inferior  judge,  "quia  rex 
in  episcopos  coertionem  habet  propter  baroniam."  But  he  seems  to  make 
a  distinction  between  certificates  for  the  purpose  of  taking  the  party,  and 
for  the  purpose  of  supporting  a  plea  in  abatement.  See  ib.  sect.  1.  And 
see  further  Regist.  Brev.  65.  ;  F.  N.  B.  65.  ;  Lyndw.  Provin.  pp.  127, 
verb.  Brachium  seculare ;  350.  verb.  Brcelatorum,  ed.  1779. 

(6)  Trollop's  Case,  8  Rep.  68  b. 

name 
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name  of  the  Chancellor.    The  rule  is,  that  none  can  1839. 
certify  but  those  to  whom  this  Court  can  write,  if  ne- 

^  ^  The  Queen 

cessary ;  and  this  Court  can  only  write  to  the  ordinary  :  against 

JoN£S, 

Trollop's  Case  (a).  The  bishop  alone  is  the  judge  meant 
by  the  statute.  But  if  the  Vicar  General  be,  as  he  is 
represented  in  the  writ  to  be,  the  "  sole  judge,"  then  the 
surrogate,  who  styles  himself  only  the  representative  of 
the  judge,  cannot  be  a  proper  person  to  signify  under 
the  act.  A  surrogate  is  one  "  substituted  or  appointed 
in  the  room  of  another;"  Cowers  Law  Dictionary,  v. 
Surrogate :  and  the  rule  "  delegatus  non  potest  de- 
legare "  applies ;  for  he  is  only  the  substitute  of  a 
deputy,  namely,  of  a  vicar  general  and  official  principal. 
In  Rex  V.  Ricketts  it  was  unnecessary  to  consider 
whether  the  writ  was  objectionable  on  this  ground ;  but 
the  significavit  was  there  by  a  judge  who  united  the 
offices  of  dean  of  the  arches  and  official  principal,  which 
are  always  held  by  the  same  person.  \_Littledale  J.  It 
is  said  in  Com,  Dig,  Excommengement^  (B  2.)  {b\  that  the 
certificate  of  the  contempt  ought  to  be  hy  the  ordinary 
by  his  letters  under  seal.]  If,  then,  the  significavit  is 
irregular,  the  capias  founded  on  it  must  be  bad,  and  the 
party  entitled  to  his  discharge. 

Cur,  adv,  vult. 

Lord  Denman  C.  J.  in  this  vacation  (Jime  21st) 
delivered  the  judgment  of  the  Court.  His  Lordship 
stated  that,  upon  referring  to  the  authorities,  it  appeared 
that  the  writ  could  not  properly  be  issued  upon  the  cer- 
tificate of  a  surrogate  in  his  own  name.  That  such 
certificate  was  irregular  before  the  statute  53  G.  3. 


(a)  8  Rep.  68  a.         (6)  Referring  to  Rex  v.  Fowler,  1  Salk.  293. 

c.  127., 
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1839.      c.  127.5  and  that  there  was  nothing  in  that  statute  shew- 
inff  the  intention  of  the  legislature  to  alter  the  practice 

The  Queen        ^  &  r 

against      in  this  respect.    The  defendant  was  to  have  his  costs, 

Jones. 

upon  undertaking  not  to  bring  any  action  {a). 

Rule  absolute  to  discharge  defendant  out  of 
custody  as  to  his  commitment  by  virtue 
of  the  writ  de  contumace  capiendo. 

(fl)  The  Court  made  no  order  to  set  aside  the  writ,  as  in  Rex  v. 
Hewitt  (note  (a)  to  Rex  v.  Ricketts,  6  A.  ^  E.  547).  The  defendant 
elected  to  take  his  rule  without  costs ;  but  no  action  was  ever  brought  by 
him.  Further  proceedings  were  taken  in  the  Ecclesiastical  Court ;  but 
they  were  stopped  by  the  death  of  the  defendant. 


Thursday,  CaNN  agaiust  CLrPPERTON. 

June  13th. 

Where  a  sta-     HPRESPASS  for  assaulting  plaintiff,  forcing  him  to 

tutory  protec-       X  it-  1      t\  t      •  tt 

tion  is  given  to  go  to  the  Justice-room  at  the  Mansion  House  in 

acted'in  pu'r-^  of  the  city  of  Loudon,  and  falsely  imprisoning  him, 

TtX  a^party  ^^^a,  Not  Guilty.    On  the  trial  before  Lord  Den- 

is  not  entitled  ^^^^      j             sittings  in  London  after  Hilary  term, 

to  the  pro-  '  °  ' 

tection  merely  the  following  facts  appeared. 

because  he  be-  o  *  i 

lieved,  bona  illlliam  WUman  was  the  landlord  of  a  house  in  Sun 

fide,  that  he  _  r     1  •  1  ... 

was  so  acting.  Street^  Bishopsgate,  of  which,  at  the  time  in  question, 

reasonable^^  ^  one  Horswell  claimed  to  be  tenant,  but  Wilman  disputed 

bdief.*^  ^^^^  tenancy.    In  November  1837,  no  one  being  on  the 

acted^ndeTa"  P^'^^^ises,  WUman  sent  in  workmen  to  do  repairs.  On 

reasonable,  November  21st  (the  day  before  the  alleged  trespass), 
though  mis-  \  J  ft  r 

taken,  persua-    HorswelVs  wife,  with  the  plaintiff,  who  was  her  brother- 

sion,  from  ap- 
pearances, that 

the  facts  were  such  as  made  his  proceeding  justifiable  by  the  statute,  he  is  entitled  to  pro- 
tection, though  the  real  facts  were  such  that  the  statute  clearly  affords  no  justification. 

Thus,  if,  by  the  assumed  authority  of  stat.  7  &  8  G.  4.  c.  30.  s.  28.,  which  gives  power 
to  arrest  persons  found  committing  certain  offences,  a  party  has  arrested  another  as  being 
so  found,  under  circumstances  which  afforded  reason  for  thinking  that  he  was,  at  the  time, 
committing  such  offence,  though  in  reality  he  was  not,  and  an  action  is  brought  for  the 
arrest,  the  defendant  is  entitled  to  notice  of  action  under  sect.  41. 

in- 
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in-law,  and  others,  went  to  the  house,  and  forcibly  took  1839. 
possession.    Wihnan,  during  the  day,  endeavoured  to 
repossess  himself  of  the  premises,  but  was  driven  off.  against 

Clipperton. 

Mrs.  HorswelVs  party  remained  in  the  house,  and,  in 
the  latter  part  of  the  day,  took  out  the  windows,  one  of 
which  they  shattered.  Hall,  a  policeman,  saw  the 
damage  going  on,  and  the  plaintiff  and  Mrs.  Horswell 
(as  he  judged  by  their  gestures)  giving  directions. 
Wilman,  before  he  was  driven  away,  desired  Hall  to  take 
the  parties  into  custody ;  but  he  refused.  Mrs.  Hors- 
weWs  party  remained  on  the  premises  during  the  night. 
They  made  a  fire  on  one  of  the  hearths,  and  suffered 
the  fire  to  catch  the  rafters  of  the  house.  In  the 
morning,  about  eight  o'clock.  Hall,  the  policeman, 
went  into  the  house  and  found  it  on  fire.  The  plaintiff 
was  not  there;  but  the  policeman  sent  to  the  plain- 
tiff's house  in  Holborn  for  him.  He  came  about  half 
past  ten ;  and  some  conversation  passed  between  hini  and 
the  policeman  respecting  the  fire.  The  defendant,  who 
was  a  solicitor,  and  acted  on  behalf  of  Wilman,  came  to 
the  house  between  ten  and  eleven ;  the  policeman  was 
then  walking  up  and  down  the  street ;  the  plaintiff  was 
still  on  the  premises,  and  other  persons  going  in  and  out. 
No  mischief  was  being  done  at  that  time.  The  defend- 
ant asked  the  policeman  why  lie  did  not  take  the  plaintiff 
into  custody,  and  directed  him  to  do  so.  The  police- 
man apprehended  the  plaintiff,  and  the  parties  went  to 
the  Mansion  House,  where  a  charge  was  preferred 
against  the  plaintiff  under  stat.  7  &  8  G.4.  c,  30.,  "  for 
consolidating  and  amending  the  Laws  in  England  re- 
lative to  malicious  Injuries  to  Property."  The  charge 
was  dismissed.  On  proof  of  these  facts,  the  defend- 
ant's counsel  urged  that  the  plaintiff  mxust  be  nonsuited ; 
that  the  defendant  had  clearly  proceeded  on  stat.  7& 

8  G.  4, 
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1839.  8  G.  4.  c,  30.  5.28.,  which  enacts,  "that  any  person 
~       found  committing  any  offence  against  this  act,  whether 

against  the  same  be  punishable  upon  indictment  or  upon  sum- 
mary conviction,  may  be  immediately  apprehended, 
without  a  warrant,  by  any  peace  officer,  or  the  owner  of 
the  property  injured,  or  his  servant,  or  any  person 
authorised  by  him,  and  forthwith  taken  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  ac- 
cording to  law  :  "  and  that  no  notice  of  action  had  been 
given  in  this  case,  whereas  sect.  41  of  the  same  act  pro- 
vides, for  the  protection  of  persons  acting  in  the 
execution  of  this  act,"  that  in  "  all  actions  and  pro- 
secutions to  be  commenced  against  any  person  for  any 
thing  done  in  pursuance  of  this  act,"  "  notice  in  writing 
of  such  action,  and  of  the  cause  thereof,  shall  be  given 
to  the  defendant  one  calendar  month  at  least  before  the 
commencement  of  the  action."  The  Lord  Chief  Justice 
refused  to  nonsuit,  but  reserved  leave  to  move  that  a 
nonsuit  might  be  entered :  and  he  left  it  to  the  jury  to 
say  whether  the  defendant  had  acted  bona  fide,  and 
under  a  belief  that  his  proceeding  was  warranted  by  the 
statute  ;  whether  he,  at  the  time  of  giving  the  plaintiff 
into  custody,  acted  as  Wilman^s  servant ;  and  whether, 
at  that  time,  the  plaintiff  was  "  found  committing"  an 
offence  against  the  statute.  The  jury  found  that  the 
defendant  acted  bona  fide,  and  as  servant  to  Wilman  ; 
but  that  the  plaintiff  was  not,  at  the  time  in  question, 
found  committing  an  offence  against  the  statute.  Verdict 
for  the  plaintiff  with  one  shilling  damages.  Kelly,  m 
Easier  term,  1838,  obtained  a  rule  nisi  for  entering  a 
nonsuit,  or  verdict  for  the  defendant.  He  cited  Beechey 
v.  Sides  (a)  and  Bollinger  v.  Ferris  {b), 

(a)  9B.  ^  C.  806*        {b)  I  M.  ^  W.  628.    S.  C.  Tyr.  ^  G.  920. 

Piatt 
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Piatt  and  Fish  now  shewed  cause.  It  was  decided  by  1839. 
the  iury,  and  is  clear  from  the  evidence,  that  the  plain- 

*'  Cann 

tiff,  when  taken  into  custody,  was  not  found  committing  against 

.  f       1  •  Clxppertc 

any  offence  against  the  act.  The  being  so  found  is 
essential  to  the  right  of  apprehending  summarily  under 
Stat.  7  &  8  G.  4.  c.  30.  s.  28.,  which  differs  in  this  respect 
from  the  statute  l  G.4.  c.56.  5.3.  against  wilful  trespassers, 
where  such  right  was  given  in  the  case  of  any  person 
who  should  have  actually  committed,  or  be  in  the 
act  of  committing,  any  offence"  there  specified.  It  is 
said  that  the  defendant  is  nevertheless  protected,  because 
he  thought  he  was  acting  un^ier  the  statute  in  causing 
the  plaintiff  to  be  arrested.  But  the  belief,  to  furnish 
such  a  defence,  must  be  a  reasonable  belief ;  here  it 
was  quite  unfounded.  The  defendant  was  an  attorney, 
and  might  be  expected  to  know  the  law.  In  Beechey  v. 
Sides  {a)  there  was  a  clear  case  of  trespass  by  the  party 
arrested ;  the  circumstances  were  such  as  might  lead  a 
man  of  ordinary  discretion  to  think  that  he  was  acting 
under  the  statute;  bona  fides  was  the  only  question. 
Bayley  J.  said,  "  Where  the  facts  are  such  that  a  party 
may  be  considered  as  having  any  fair  colour  for  sup- 
posing that  he  is  warranted  by  the  act  of  parliament  in 
doing  that  which  is  made  the  subject  of  an  action,  he  is 
entitled  to  notice."  Here  no  such  colour  appeared.  In 
Ballinger  v.  Ferris  {b)  the  defendant's  character  of  a 
public  officer  was  taken  into  consideration ;  the  party 
apprehended  had,  in  fact,  committed  a  forcible  injury 
just  before  the  arrest ;  and  it  was  made  for  that.  Lord 
Abinger  C.  B.  there  observed  that  the  provisions  of  stat. 
7  &  8  G.  4.  c.  30.  s.  41.,  as  to  notice,  would  be  useless 


(a)  9B.^  C.  806. 


(6)  IM.  4;  W.  628.    S,  C.  Tyr.  ^  G.  920. 

if 
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1839.       if  they  did  not  extend  to  cases  where  the  party  claiming 

  notice  might  be  unable  to  justify  the  conduct  complained 

against       of;  that  remark  applies  where  the  proceeding  has  been  a 

0/ Ei  I P  F  £  IC  T  O  N** 

mere  slip,  but  not  where  it  is  so  manifestly  without 
reason  as  in  this  case.  Bayley  J.,  in  Cookv.  Leonard  [a). 
states  the  general  rule  thus.  "  Where  an  act  of  par- 
liament requires  notice  before  action  brought  in  respect 
of  any  thing  done  in  pursuance  or  in  execution  of  its 
provisions,  those  latter  words  are  not  confined  to  acts 
done  strictly  in  pursuance  of  the  act  of  parliament,  but 
extend  to  all  acts  done  bona  fide  which  may  reasonably 
be  supposed  to  be  done  in  pursuance  of  the  act.  But 
where  there  is  no  colour  for  supposing  that  the  act  done 
is  authorised,  then  notice  of  action  is  not  necessary." 
This  case  falls  within  the  latter  part  of  the  rule.  It  is, 
indeed,  found  that  the  defendant  acted  bona  fide ;  but, 
as  was  pointed  out  by  Patteson  and  Coleridge  Js.  in 
Wedge  V.  Berkeley  (b),  bona  fides  and  reasonable  cause 
are  two  distinct  questions  in  such  a  case :  the  finding  of 
bona  fides  negatives  any  imputation  of  malice;  but  the 
party  is  not  protected  if  he  acted  without  reasonable 
cause. 

Kelly,  contra.  The  defendant's  mistake  has  consisted 
in  overlooking  the  distinction,  noticed  on  the  other 
side,  between  stat.  7  &  8  G.  4.  c,  30.  s.  28.  and  stat. 
1  G.  4.  C.56.  5.3.  On  the  21st  November  it  would 
clearly  have  been  lawful  for  him,  as  Wilman's  servant,  to 
apprehend  the  plaintiff  while  the  windows  were  being 
pulled  out  and  destroyed  under  his  direction.  On  the 
following  day,  when  the  defendant  arrived,  no  damage 

(a)  6  5.  §•  C.  351.    See  p.  354.  {b)  6  A.  ^  E.  663. 


was 
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was  actually  being  committed;  but  there  was  recent  18S9. 
mischief,  and  the  plaintiff  was  on  the  premises.    Then  ' 

Cann 

the  defendant,  as  servant  to  PVilma?ii  and  acting  bona  fide  against 
(both  which  facts  are  found  by  the  jury),  gave  the 
plaintiff  into  custody.  Such  a  case  is  within  the  protection 
of  Stat.  7  &  8  G.  4.  c.  30.  s.  41.  It  is  laid  down  as  the 
law,  in  Beechei/  v.  Sides  (a),  that,  where  a  defendant  has 
really  believed  himself  justified  by  statute  in  doing  the 
act  complained  of,  this  section  applies.  In  Coolc  v. 
Leonard  {h)  it  was  evidently  the  opinion  of  the  Court, 
and  of  Bayley  J.  in  particular,  that  the  defendant  could 
not  bona  fide  have  believed  himself  acting  under  legal 
authority.  That  case  was  relied  upon  in  Wright  v. 
Wales  [c) ;  and  there  the  question  considered  by  all  the 
Judges  was,  in  effect,  whether  it  fairly  resulted  from 
the  facts  that  the  defendant  considered  himself  jus- 
tified. In  Coolc  y.  Leonard  {h)  Bayley  J.  held  (p.  355,  6.) 
that  notice  is  unnecessary  only  "where  there  was  no 
colour  for  supposing  the  act  to  be  authorised,  and 
that  a  party  is  protected  if  he  had  reasonable  grounds 
for  thinking  that  a  statute  gave  him  the  authority 
which  he  has  used."  That  the  belief  was  simply 
erroneous  is  no  ground  for  denying  the  protection ; 
if  it  were,  sect.  41  would  be  useless.  It  was  said  by 
Lord  Abinger  C.  B.  in  Ballinger  v.  Ferris  {d),  "  We 
should  take  away  the  protection  given  by  the  sta- 
tute, if  we  were  to  say  that  where  there  is  a  doubt  as 
to  the  authority  of  the  party,  but  none  as  to  his  mo- 
tives, he  should  not  have  the  opportunity  which  the 
legislature  designed  to  give  him,  of  tendering  amends. 
The  very  purpose  for  which  the  act  gives  him  that 

(a)  9  B.     C.  806.       (6)  6  B.  <^  C,  35L 

(c)  5  Bing,  336.  (rf)  1  M.  ^  W,  628.    S,  C\  Tyr.      G.  920. 

Vol.  X.  R  r  opportunity 
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1839.      opportunity  supposes  him  unable  to  justify  the  facts; 

he  requires  notice  that  he  may  tender  amends."  So 
against      Park  J.  Said,  in  Wright  v.  Wales  (a),  "  If  he "  (the 

Clipperton. 

defendant)  "  had  been  acting  legally,  he  would  not 
have  wanted  the  protection  aflPorded  by  the  notice." 
[Ci^owder,  on  the  same  side,  was  stopped  by  the  Court.) 

Lord  Denman  C.  J.  The  case  of  justification  was  a 
little  short  on  the  facts.  Wilman  had  been  at  the  house 
on  the  21st  of  November^  and  seen  the  plaintiff  there, 
under  circumstances  which  seemed  to  shew  that  he 
was  encouraging  the  mischief  then  proceeding.  A 
fire  takes  place  during  the  night  :  on  the  following 
morning  the  defendant  comes  to  the  premises  :  he  sees 
the  same  course  of  mischief  apparently  going  on,  a 
recent  conflagration,  and  the  plaintiff  on  the  pre- 
mises. Then  he  says  to  the  police  officer,  "  Why  do 
not  you  take  him  into  custody  ?  "  The  defendant  seems 
not  merely  to  have  had  that  impression  which  was 
suggested,  as  to  the  law,  but  to  have  thought  that  the 
mischief  was  actually  going  on  at  the  time.  Else  I  am 
unwilling  to  say  that,  if  a  party  acts  bona  fide  as  in 
execution  of  a  statute,  he  is  justified  at  all  events, 
merely  because  he  thinks  he  is  doing  what  the  statute 
authorises,  if  he  has  not  some  ground  in  reason  to 
connect  his  own  act  with  the  statutory  provision.  The 
doctrine  attributed  to  Bayley  J.  goes  too  far.  But  here 
the  defendant  might  reasonably  think  that,  in  point  of 
fact,  the  circumstances  were  those  to  which  the  pro- 
tection of  Stat.  7  &  8  G.  4.  C.30.  5.41.  attaches.  The 
rule  for  a  nonsuit  must  therefore  be  absolute. 

5JBing,236. 
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LiTTLEDALE  J.  I  am  of  the  same  opinion.  Mere 
bona  fides  is  not  sufficient ;  for  a  man  may  be  very 
foolish  in  believing  himself  justified.  But  here  the  de- 
fendant had  reason  to  think  that  the  mischief  was  going 
on  when  he  ordered  the  plaintiff  to  be  apprehended ; 
therefore  notice  ought  to  have  been  given. 

Patteson  J.  Perhaps  none  of  the  cases  differ  in 
principle  from  the  decision  we  are  now  coming  to :  but 
single  expressions  are  sometimes  laid  hold  of,  and  too 
much  insisted  upon.  It  is  not  because  a  man  chooses  to 
think  himself  acting  under  a  statute,  that  he  can,  by 
such  mere  fancy  of  his  own,  protect  himself  in  an 
action.  But  here  the  defendant  had  some  ground  for 
thinking  that  he  was  really  in  the  situation  which  justi- 
fied his  proceeding. 

Williams  J.  I  am  of  the  same  opinion.  It  would 
be  wild  work  if  a  party  might  give  himself  protection 
by  merely  saying  that  he  believed  himself  acting  in 
pursuance  of  a  statute ;  for  no  one  can  say  what  may 
possibly  come  into  an  individual's  mind  on  such  a  sub- 
ject. Still,  protecting  clauses,  like  that  before  us,  would 
be  useless  if  it  were  necessary  that  the  person  claiming 
their  benefit  should  have  acted  quite  rightly.  The  case 
to  which  they  refer  must  lie  between  a  mere  foolish 
imagination  and  a  perfect  observance  of  the  statute. 
Here  the  defendant  might  with  some  reason  believe  that 
the  facts  were  such  as  would  entitle  him  to  protection. 

Rule  absolute  for  entering  a  nonsuit  {a), 

(a)  See  Wells  v.  OcIt/,  2  C.  ilf .  <|  R.  128.  ;IS.  C.  5  Tyr.  725.  ;  Hop^ 
kins  V.  Crowe,  4:  A,  ^  E.  774.  ;  Reed  v.  Cowmeadow,  6  J,  §■  £.  661.; 
Lidster  v.  Borrow,  9  A.  8f  E.  634. 
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June  i\t\i.  Flight  and  Another  against  Thomas. 

Case  for  annoy-  |^ASE.    The  declaration  stated  that  plaintiffs,  before 

ing  plaintiff  ill  i         i        •  i  p 

the  enjoyment  and  at  the  time  &c.,  were  lawfully  possessed,  and 

causing^of-^'  the  actual  occupation  of,  a  certain  dwelling  house 

to  arile  near^to,  ^^'^        ^^^^  defendant  was  possessed  and  in  the  occu- 

in,  and  about  potion  of  a  Certain  other  dwellinn^  house  and  premises, 

It.    Plea,  en-  i  o  I  ? 

joyment  as  of  ^ud  of  a  piece  of  s^round,  with  the  appurtenances, 

right  for  twenty  ^  &  ' 

years  of  a  situate  near  to,  and  adjoining,  the  premises  of  the  plain- 

mixen  on  de-  ^_  .  ^ 

fendants'  land  tiits,  yet  defendant,  well  knowmg  the  premises,  but 

nea^to  pkin-^  intending  to  injure  plaintiffs  and  to  incommode  and 

^vhereby"^^'  aunoy  them  in  the  enjoyment  of  their  dwelling  house, 
during  all  g^.^  ^^^j      divcrs  otlier  days  and  times  &c.,  "  wronff- 

that  time,  of-  '  ?  o 

fensive  smells  ^^\\y  ^nd  injuriouslv  caused  divers  offensive  and  pesti- 

necessanly  and  ^  ^  ./ 

7jnavoidabiy  leutial  stcuches  and  smells  to  arise,  come,  and  be  near 

arose  from  the 

said  mixen.  to,  iu  and  about  the  said  messuage  or  dwelling  house  of 

of  the  right, 

the  plaintiffs,  and  thereby,  during  all  the  time  aforesaid, 

the  defendant 
liad  a  verdict. 
Held,  that  the 
plea  was  bad. 


the  said  premises  of  the  plaintiffs  were  rendered  and 
became  uncomfortable,  unhealthy,  unwholesome,  and 
and  plaintiff     unfit  for  habitation."    Pleas.    1.  Not  guilty.    2.  That 


titled  to 

judgment  non    before  and  at  the  time  of  the  committing  of  the  said 

obstante,  for 

that  it  did  not    grievances,  defendant  was  possessed  and  in  the  occupa- 

shew  a  right  to     .  ,  •  •  p 

cause  offensive  tion  of  said  dwelling  house  and  premises  and  piece  of 

smells  in  the  i       •  -i       i  •         -i         i     t  • 

plaintiff's  pre-  ground  With  the   appurtenances   in   the  declaration 

any'^Imei'is  had,  J^^ntioned,  situate  near  to  and  adjoining  the  said  pre- 

J^Jj'^^'^ ^^^^^^  mises  of  plaintiffs;  and  that  defendant  and  his  pre- 

beyondthe  decessors,  occupiers  for  the  time  beinff  of  the  said 

limits  of  de-  ^  ° 

fendant's  own  house  and  premises  and  piece  of  ground,  for  the  full 
period  of  twenty  years  next  before  the  commencement 
of  this  suit,  had  enjoyed,  as  of  right  and  without  inter- 
ruption, the  benefit  and  advantage  of  having  and  using 

a  certain 
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a  certain  mixen  in  and  upon  the  said  premises,  con-  1839. 
tiguous  and  near  to  the  said  premises  of  plaintiffs,  for      '  " 

Flight 

the  more  convenient  occupation  and  enjoyment  of  said  against 
premises  of  defendant ;  and  thereby  during  all  that  time 
divers  stenches  and  smells  necessarily  and  unavoidably 
arose  from  the  said  mixen ;  and  that  defendant,  being 
so  possessed  &c.  and  having  occasion  to  use  the  said 
mixen  at  the  said  several  times  when  &C.5  did  use  the  said 
mixen  for  the  more  convenient  occupation  and  enjoy- 
ment of  his  said  premises,  as  he  lawfully  might  &c.,  and 
"by  reason  of  such  user  the  said  stenches  and  smells 
necessarily  and  unavoidably  arose  from  the  said  mixen : 
which  are  the  same  grievances  &c.  Verification. 

Keplication,  traversing  the  enjoyment  of  the  mixen 
as  of  right  for  the  period  in  the  second  plea  mentioned, 
in  manner  and  form  &c. 

The  cause  was  tried  at  the  Dorsetshire  Spring  as- 
sizes, 1838,  when  the  jury  found  that  the  mixen  was  a 
nuisance,  but  that  the  plaintiff  had  come  to  it :  they  also 
found  the  second  plea  for  the  defendant,  whereupon  a 
verdict  was  entered  for  him  on  the  second  issue. 

Manning,  in  the  following  term,  obtained  a  rule  to 
shew  cause  why  judgment  should  not  be  entered  for  the 
plaintiffs  7ion  obstante  veredicto  on  the  ground  that  this 
was  not  an  easement  properly  so  called,  not  being  a 
right  in  alieno  solo ;  and  he  cited  Hewlins  v.  ShijJ- 
pam  [a),  and  Popham  v.  Woolcott  [b) :  he  also  contended 
that  it  was,  at  all  events,  not  an  easement  within  2  &  3 
^.4.  c,  71. 

Barsto'm  now  shewed  cause.  It  is  objected  than  an 
easement  must  be  on  the  land  of  another.  Easements 


(a)  SB.^C.  221.  (6)  1  Sid.  291. 

R  r  3  are 


Thomas. 
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1839.      are  defined  to  be     rights  of  accommodation  on  an- 
'      other's  land,  as  distinguished  from  those  which  are 

Flight  . 

against       directly  profitable  ; "  Burton  on  Real  Property,  ch.  vi. 

sect.  3.  art.  1165.  Here  the  easement  is  the  right  to  do 
that  which  occasions  inconvenience  to  another.  The 
smell  is  in  alieno  solo,  and  the  definition  of  an  ease- 
ment does  not  require  that  the  right  exercised  over  the 
neighbour's  land  should  be  of  a  corporeal  or  substantial 
nature.  The  statute  of  2  &  3  JF.  4.  c.  71.  applies  to 
those  cases  in  which  a  grant  might  have  been  pleaded 
at  common  law;  now  there  is  no  reason  why  the  plain- 
tiffs might  not  have  granted  to  the  defendant  a  right  to 
corrupt  the  air  over  their  premises,  just  as  they  might 
authorise  the  estabUshing  of  any  other  nuisance. 
{Coleridge  J.  You  do  not  allege  a  right  to  make  the 
smell  on  the  plaintiffs'  premises,  but  only  to  keep  a 
mixen,  whereby  smells  arose.]  One  right  is  a  neces- 
sary consequence  of  the  other,  and  results  from  it  as  of 
course.  Perhaps  it  might  have  been  stated  more  dis- 
tinctly, but  the  statement  is  good  on  general  demurrer, 
and,  a  fortiori,  after  verdict,  when  every  reasonable  in- 
tendment will  be  made  in  favour  of  the  plea. 

Lord  Denman  C.  J.  There  is  no  claim  of  an  ease- 
ment, unless  you  make  it  appear  that  the  offensive 
smells  had  been  used  for  twenty  years  to  go  over  to  the 
plaintiffs*  land.  The  plea  may  be  completely  proved 
without  establishing  that  right.  The  nuisance  may 
never  have  passed  beyond  the  limits  of  the  defendant's 
own  land. 

LiTTLEDALE  J.  The  plea  only  shews  that  the  de- 
fendant has  enjoyed  as  of  right,  and  without  interruption 

for 
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for  twenty  years,  the  benefit  of  something  that  occa-  »  1839 
sioned  a  smell  in  his  own  land. 


Patteson  and  Coleridge  Js.  concurred. 
8.  Rule  absolute  for  judgment  non  obstante 

veredicto. 


Flight 
against 
Thomas. 


Shearm  against  Burnard.  juneim 

ASSUMPSIT  by  indorsee  against  maker  of  a  pro-  Assumpsit  on  a 
promissory  note 

missory  note  for  payment  of  1 00/.  payable  to  one  by  indorsee 

T  -u     •  J        J  4.      1  '  4.'iV  against  maker- 

Jose,  who  indorsed  to  plaintiii.  Plea,  that  it 

Plea,  that,  before  the  making  of  the  note,  defend-  by  defendTnt^ 
ant,  at  the  request  and  for  the  accommodation  of  Jose,  ^  JoVnatir^*^ 
made  another  promissory  note  for  100/.,  payable  to  the  him  to  take  up 

i  ^  former  note, 

order  of  Jose,  who  indorsed  it  to  plaintiff;  and  that  there  also  made  pay- 
able by  defend- 

was  no  consideration  for  making  the  last-mentioned  ant  to  J.,  for 

mi  1       1  .1  r  1  t  accommo- 

note.     ihat  the  last-mentioned  note  afterwards,  and  dationofj., 
before  the  making  of  the  note  mentioned  in  the  declar-  dorsed  to^plain-. 
ation,  became  due;  whereupon  defendant  made  the  said  ^fter  the  note' 

second  note,  and  delivered  it  to  Jose,  in  order  to  enable  ^^^clared  on  be- 
came due,  the 

him  to  take  up  the  first  note ;  and  that  there  never  was  amount  was 

paid  to  plaintiff 

any  other  consideration  for  making  the  second  note,  by  defendant. 
That  defendant,  after  the  second  note  (namely,  the  note  injurirgene-^^ 
mentioned  in  the  declaration)  became  due,  towit  on  &c.,  ^^^Held,  that 
and  on  divers  other  days  and  times  &c.  before  the  com-  avernient, 

J  introductory  to 

mencement  of  the  action,  paid  to  plaintiff  divers  monies,      payment  of 

*  ^  the  last  men- 

towit,  110/.,  in  satisfaction  thereof,  and  of  all  damages  tioned  note, 

might  be  re- 
jected as  sur- 
plusage ;  that  the  payment  only  need  be  proved  ;  and  that  such  payment  might  be  shewn 
without  producing  the  note  itself. 

Held  also,  that,  in  an  action  by  plaintiff  on  the  first  note,  a  verdict  and  judgment  for 
defendant  on  the  above  issue  would  not  be  pleadable  in  bar,  nor  evidence  of  any  immaterial 
statements  in  the  plea ;  for  that  the  replication  only  put  in  issue  material  allegations, 

R  r  4  &c. 
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&c»  Acceptance  of  such  payment  by  plaintiff  in  satis- 
faction.   Verification.    Replication,  de  injuria. 

At  the  trial  at  the  Spring  assizes  at  Launceston^  1838, 
the  defendant  proved  payment  by  Jose  of  the  sum  men- 
tioned in  the  plea  in  satisfaction  of  a  note,  which  was 
stated  by  the  witness  to  be  the  note  mentioned  in  the 
declaration ;  but  neither  that,  nor  the  former  note^  was 
produced  by  the  defendant;  nor  was  it  proved  that  the 
second  was  given  in  lieu  of  the  first.  The  note  was  not 
given  up  on  payment ;  and  no  notice  had  been  given  by 
defendant  to  produce  it.  It  was  contended  for  the 
plaintiff  that  the  introductory  part  of  the  plea  ought  to 
have  been  proved  and  the  notes  produced.  Erie,  for 
the  defendant,  applied  for  an  amendment  by  striking  out 
the  first  part  of  the  plea ;  which  the  judge  refused.  The 
jury,  by  the  direction  of  the  judge,  found  for  the  plaintiff 
on  the  ground  that  the  plea  had  not  been  proved.  In 
the  following  term  E7ie  obtained  a  rule  nisi  for  a  new  trial. 

Bompas  Serjt.  and  Butt  now  shewed  cause.  The  de- 
fendant ought  either  to  have  produced  the  note,  which 
he  is  alleged  to  have  paid,  or  have  given  notice  to  the 
plaintiff  to  produce  it.  He  cannot  identify  the  note 
paid  without  describing  its  contents ;  nor  be  permitted 
to  describe  its  contents  without  producing  it.  He 
proved  only  payment  of  a  note,  not  of  tJie  note.  If 
it  be  said  that  the  issue  admits  the  note  declared 
upon,  the  first  note,  at  all  events,  is  not  admitted ;  for  it 
is  mentioned  for  the  first  time  in  the  plea,  and  denied 
by  the  replication.  The  defendant  is  bound  to  prove 
the  whole  plea,  though  the  statement,  introductory  to 
the  payment  of  it,  might  have  been  omitted.  If  it  is 
found  for  the  defendant,  the  judgment  will  be  conclusive 
against  the  plaintiff  upon  an  action  on  the  first  note, 

either 


1839. 

Sheaksi 
against 

BUKKARD. 
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either  as  a  plea  or  as  evidence,  because  it  will  establish  1839. 
satisfaction,  not  only  of  the  second,  but  also  of  the  first 

Shearm 

note.    The  defendant  ought,  therefore,  to  produce  the  against 

.  .        T  n  BUUNAKD. 

first  note,  and  shew  the  second  given  in  lieu  of  it. 
That  the  plea  would  have  been  good  without  some  of  its 
averments,  is  no  ground  for  relieving  him  from  proof  of 
them ;  for  there  are  many  cases  in  which  parties  are 
bound  by  needless  statements  in  the  pleadings  ;  as  where 
a  seisin  in  fee  is  alleged,  when  possession  alone  would 
have  been  enough. 

Erie  contra.  The  test  of  the  necessity  of  proof  is 
the  materiality  of  the  averment.  Here  all  the  allega- 
tions might  be  struck  out,  except  that  of  payment  of  the 
note  declared  upon.  They  are  mere  surplusage.  The 
substance  is  payment ;  the  rest  is  a  preliminary  state- 
ment of  the  motive  which  induced  the  defendant  to  give 
the  note.  If  a  verdict  and  judgment  for  defendant  in 
this  action  were  pleaded  in  bar  to  an  action  on  the  first 
note,  the  plea  would  be  demurrable ;  if  given  in  evidence 
under  some  other  plea,  the  Court  would  take  notice  that 
the  introductory  matter  is  not,  in  eff'ect,  traversed  by  the 
replication,  and  therefore  need  not  have  been  proved. 

Lord  Denman  C.  J.  If  we  see  enough  in  ihe  plea 
to  constitute  a  defence  independently  of  superfluous 
allegations,  we  may  reject  them  and  treat  them  as  if 
they  had  not  been  there.  Where  material  facts  are 
stated  to  have  happened  in  a  particular  way,  there  the 
whole  must  be  proved  as  laid ;  but  here  the  plea  pro- 
fesses to  state  motives  by  way  of  introduction  to  the 
fact  of  payment.  Such  statements  need  not  be  proved. 
The  plea  is  satisfied  by  proof  of  payment  and  acceptance 
in  discharge  of  the  note  mentioned  in  the  declaration. 

LiTTLEDALE 
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LiTTLEDALE  J.  As  to  the  effect  of  a  verdict  in  bar- 
ring an  action  on  the  first  note,  the  plea,  even  if  the 
whole  be  taken  as  proved,  does  not  distinctly  shew  any 
satisfaction  of  it.  If  it  had  appeared  that  Jose  had  paid  or 
discharged  it,  then  such  payment,  being  by  one  in  privity 
with  the  defendant  and  not  a  mere  stranger,  would 
have  been  a  bar.  But  here  the  whole  statement  with 
regard  to  the  first  note  must  be  rejected  from  the  plea. 

Patteson  J.  It  is  clear  that  the  first  part  of  the 
plea  was  not  proved ;  for  it  was  necessary  to  produce 
the  note  mentioned  in  that  part,  in  order  to  prove  its 
existence.  But  it  is  otherwise  of  the  second  note,  which 
is  admitted  on  the  pleadings,  and  therefore  need  not  be 
produced.  I  agree  with  Mr.  Erie,  that,  if  the  judgment 
for  the  defendant  in  this  action  should  be  pleaded  in 
bar  of  an  action  by  the  plaintiff  on  the  first  note,  it 
would  be  demurrable ;  for  the  replication  de  injuria 
only  puts  in  issue  material  statements.  Needless  alle- 
gations may  be  rejected,  as  in  Tanner  v.  Bean  (a),  where, 
in  an  action  by  indorsee  against  indorser,  it  was  held  that 
a  needless  averment  of  acceptance  required  no  proof. 

Coleridge  J.  The  distinction  is  between  an  aver- 
ment, the  whole  of  which  can  be  got  rid  of  without  in- 
jury to  the  plea,  and  an  averment  of  circumstances 
essential  to  the  defence,  which  are  stated  with  needless 
particularity.  In  the  latter  case  the  whole  averment 
must  be  proved  as  pleaded.  In  the  former  case,  in 
civil  or  criminal  pleadings,  the  whole  may  be  considered 
as  struck  out,  and  therefore  need  not  be  proved.  It  is 
as  if  the  plaintiff,  declaring  on  a  warranty,  had  also 
alleged  a  scienter ;    Williamson  v.  Allison  (b).  The 

(a)  4  5.^  a 312.  (b)  2  East^UG. 

plea. 


1839. 

Shearm 
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plea,  if  found  for  the  defendant,  will  not,  in  a  future  1839. 
action,  be  evidence  of  any  thing  which  it  was  unne-  " 

Shearm 

cessary  for  the  defendant  to  prove  in  this  action.  jigainst 
S.  Rule  absolute  for  a  new  trial  [a] 

(a)  The  following  case  (see  5  N.  ^  M.  433.)  was  referred  to  in  the 
argument. 

Read  against  Gamble.  Tuesday, 

1  .    ./Y.  November  3d, 
Assumpsit  on  a  cheque  for        made  by  defendant,  payable  to  plamtin:  1835^ 

or  bearer,  on  money  lent,  and  on  an  account  stated.     Plea,  that  the   Xo  a  declaration 

cheque  was  made  and  delivered  for  211.  lost  by  defendant  to  plaintiff,  and  in  assumpsit  on 

won  by  plaintiff  of  defendant  by  playing  with  dice  at  an  unlawful  game  a  cheque,  de- 

„  /        ,  f   J    o  o         fendant  pleaded 

called  hazard,  at  one  sittmg,  contrary  to  the  statute  &c.,  and  not  for  other  ^^^^^  -^^ 

consideration.    Verification.     The  same  plea  as  to  the  account  stated  ;  given  for  money 

and  Non  assumpsit  as  to  the  money  lent.     The  replication  joined  issue 

.       .  lawful  game 

as  to  the  money  lent,  and  took  issue  as  to  the  cheque  bemg  given,  and      ^{qq^  Issue 

the  account  stated,  for  the  money  lost,  &c.  On  the  trial  before  ?rz7Zzam5  J.,  thereon.  The 

at  the  sittings  at  Westminster,  after  Trinity  terra,  1835,  the  plaintiff's  defendant  did 

not  give  notice 

counsel  did  not  produce  the  cheque.    The  defendant's  counsel  contended       produce  the 

that  the  plaintiff  was  bound  to  do  so  as  part  of  his  case ;  but  the  learned  cheque.  Held, 

Judge  was  of  a  contrary  opinion.    The  defendant's  counsel  then  called  f'^^*'      ^'^'f  . 

°  _  _  issue,  the  plain- 

for  the  cheque  as  part  of  his  own  case  ;  but  the  plaintiff's  counsel  refused  tiff  was  not 

to  produce  it.     No  notice  to  produce  had  been  given.  The  learned  bound  to  pro- 
Judge  ruled  that  the  plaintiff  was  not  bound  to  produce  it.     Verdict  '^^^^^'^^^h^'l^^j 
°  ^           _            ^                            ^           ^  either  as  part  of 
for  plaintiff,  with  leave  to  move  for  a  nonsuit.  hjg  o^vn  case. 

Butt  now  moved  for  a  nonsuit,  or  for  a  new  trial;  and  contended,  first,  OJ"?  when  called 
that  the  production  of  the  cheque  was  a  necessary  part  of  the  plaintiff's  "f'"^  -^^ 
case ;  and,  secondly,  that  the  defendant  was  at  all  events  entitled  to  call  part  of  the  de- 
for  it,  though  he  had  given  no  notice.    [Lord  Denman  C.  J.    You  were  fendant's  evi- 
not  prevented  from  proving  it  on  your  part.]  The  defendant  was  entitled 
to  have  it  produced  by  the  other  party.    In  trover  for  a  written  instru- 
ment, the  plaintiff  is  not  bound  to  give  notice  to  the  defendant  to  produce 
the  instrument,  because  the  declaration  is  sufficient  notice.     So,  here,  the 
action  being  expressly  upon  the  cheque,  the  defendant  is  entitled  to  consi- 
der that  the  plaintiff  undertakes  to  produce  it. 

Lord  Denman  C.  J.  In  trover  notice  is  not  necessary  to  entitle  the 
party  to  produce  secondary  evidence.  Here  the  defendant  admitted  by 
his  plea  that  he  gave  the  cheque;  and  therefore  the  plaintiff  was  not 
bound  to  produce  it  as  part  of  his  own  case.  Neither  was  he  bound  to 
produce  it  for  the  purpose  of  aiding  the  case  of  the  defendant. 

Patxeson,  Williams,  and  Coleridge  Js.  concurred. 

Rule  refused. 

-     See  Scott  v.  Jones,  4  Taunt,  865.;  Hoivs.  Hall,  14  Easty  274. ;  Bucket 
V.  Jarratty  3      ^  P.  143. 
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Saturday,  Sturge  against  Buchanan. 

June  15th. 

Plaintiff  gave      A  SSUMPSIT  for  ffoods  sold,  and  on  money  counts. 

defendant  no-  ±\.  ^ 

tice  to  produce  Pleas,  Non  assumpsit,  and  a  Set-off.  Upon  the  trial 

letters  Avritten  of  the  cause  before  Lord  Denman  C.  J.  at  the  sittings 
Ms  p^rtner"*^^       Londoii  after  Hilary  term  1838,  it  appeared  that  the 

book^kept^by  ^^ction  was  brought  to  recover  the  value  of  a  cargo  of 
him,  containing       belonging  to  the  plaintiff,  and  sold  by  the  defendant 

copies  or  the  o    o  r  ^  j 

above  letters;    ^o  Satisfy  Certain  advances  made  by  defendant's  partner, 

and  defendant  ''  ./  i 

consented  to     Lamh^  residing  in  New  SoiitJi  Wales,  to  the  captain  of 

admit  copies  of 

the  letters,  ths  vessel,  for  the  alleged  purpose  of  repairing  and  re- 
saving  just  ex-        .       .  .      ,  -  f   1  T 

ceptions,  &c.,  iittmg  it  on  its  homeward  voyage,    feome  or  the  uis- 

to  produc'e^th^   bui'sements,  which  the  advances  were  intended  to  meet, 

\roTf  of  them  come  within  the  description  of  necessary  re- 

Held,  first,    pairs  or  expenses;   but  it  was  contended  by  the  de- 

that  the  book,     i  r  '  j 

when  produced  fendant  that  the  plaintiff  had  ratified  and  adopted  them 

by  defendant, 

was  good  se-     by  his  subsequent  conduct  and  dealings  with  the  de» 

condary  evi- 
dence against    fendant.    For  the  purpose  of  shewing  that  defendant's 

ters  s^pecified^in  partner  had  made  the  advances  improperly,  and  that  his 

the  notice ;  se- 
condly, that, 

supposing  proof       plaintiff  offered  evidence  of  admissions  contained  in 

or  tlie  sending  ^ 

of  the  letters  to  certain  letters  written  by  defendant  to  his  partner  in 

be  material,  the 

fact  of  their      Jsfew  SouUi  Wales,  in  1831,  of  which  plaintiff  had  ob- 

being  tran- 
scribed in  such  tained  a  knowledge  by  means  of  a  bill  in  equity  filed 

a  book  was 
evidence  of  it 

as  against  defendant;  thirdly,  that  defendant  had  no  right  to  read,  in  his  own  behalf, 
other  letters  upon  the  same  subject,  copied  in  the  same  book,  but  not  referred  to  in  those 
read  by  the  plaintiff'. 

Held  also,  that,  although  the  above  letters  were  written  to  a  partner  resident  in  A^eio 
South  iVales,  yet,  as  there  had  been  proceedings  in  Chancery  between  the  same  parties  on 
the  subject  of  the  action  six  years  before  the  trial,  in  the  course  of  which  the  letters  had 
been  referred  to,  the  Court  would  presume  that  they  had  been  remitted  to  England,  and 
that  three  days'  notice  to  produce  them  was  therefore  sufficient. 

Held  also,  that,  the  object  of  the  evidence  being  to  prove  admissions  by  defendant,  the 
transcripts  in  the  book,  made  by  defendant  or  by  his  authority,  were  alone  sufficient  for 
that  purpose,  without  proving,  or  giving  notice  to  produce,  the  originals. 


acts  had  not,  in  fact,  been  recognised  by  the  plaintiff^ 
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by  him  against  defendant  and  his  partner,  in  December-  18S9. 
1831,  on  the  subject  of  this  suit.    The  present  action  ' 

Sturge 

was  commenced  in  1832.    Before  the  trial,  defendant  against 

.  BUCHANAN 

was  requu'ed,  in  the  usual  lorm,  to  admit,  among  other 
documents,  certain  duplicates,  copies,  and  extracts  " 
described  in  the  schedule  of  the  notice  as  an  "  Extract 
from  a  Letter  book  kept  by  the  defendant,  No.  304, 
date  25th  July  1831 ;  Ditto,  No.  313,  date  1st  Sej)te?)i- 
ber  1831;  Ditto,  No.  374,  date  10th  December  1831," 
&c. ;  and  that  such  duplicates,  copies,  or  extracts,  were 
true  duplicates,  copies,  or  extracts,  and  that  the  originals 
were  respectively  written,  signed,  dated,  sent,  delivered, 
and  received  as  stated  in  the  schedule,  saving  all  just 
exceptions  to  the  admissibility  of  the  several  documents 
as  evidence,  &c. 

An  order  to  admit  was  thereupon  made  by  consent 
on  14th  February  1838  ;  and  the  documents  referred  to 
were  signed  by  the  judge  and  attorneys  for  the  purpose 
of  identifying  them.  The  defendant's  attorney  also 
undertook  to  produce  at  the  trial  the  "  Letter  book  " 
referred  to  in  the  notice. 

On  the  16th  February,  four  days  before  the  trial,  de- 
fendant was  duly  served  with  notice  to  produce  certain 
specified  letters  written  by  him  to  his  said  partner, 
numbered  and  dated  as  in  the  above  notice  to  admit ; 
and  also  "  the  letter-book  kept  by  the  said  defendant, 
containing  the  drafts,  duplicates,  or  copies  of  the  several 
letters  above  specified,"  &c.,  "  and  which  letter-book 
you,  the  said"  (defendant's  attorney),  "  have  given  an 
undertaking  in  this  cause  to  produce  on  the  trial 
hereof.'* 

At  the  trial,  the  notice  to  produce  the  letters  was 
objected  to  as  too  short,  inasmuch  as  they  must  be  pre- 
sumed 
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1839.      sumed  to  be  in  New  South  Wales.    The  Lord  Chief 

1  Justice  over-ruled  the  objection,  and  admitted  the  letter 

against  book  (ft'om  which  the  extracts,  referred  to  in  the  notice 
Buchanan. 

to  admit,  had  been  copied),  as  secondary  evidence  of 
the  letters  themselves.  The  book,  which  was  indorsed 
"  Lamb,  Buchanan,  and  Co.,"  purported  to  be  copies  of, 
or  extracts  from,  the  correspondence  between  the  de- 
fendant and  his  partner  Lamb,  Three  of  these  letters, 
purporting  to  be  copies  of  letters  written  by  the  defend- 
ant Lamb,  were  read  on  the  part  of  the  plaintiff.  The 
defendant  then  claimed  a  right  to  read  to  the  jury 
several  others  contained  in  the  same  book  ;  but  his 
Lordship  refused  to  permit  any  to  be  read  on  behalf  of 
the  defendant,  except  two  which  were  expressly  referred 
to  in  the  letters  read  by  the  plaintiff.  The  jury  found 
a  verdict  for  the  plaintiff. 

In  the  following  Easter  term.  Sir  W,  W,  Follett  ob- 
tained a  rule  nisi  for  a  new  trial  on  the  points  taken  at 
Nisi  Prius,  and  also  for  misdirection.  The  latter 
ground  of  motion  is  here  omitted. 

Sir  J,  Campbell,  Attorney  General,  Sir  F,  Pollock, 
H,  V,  Richards,  and  Swann  now  shewed  cause  {a).  The 
notice  to  produce  was  sufficient  under  the  circumstances. 
But,  at  all  events,  the  entries  made  by  the  defendant's 
direction  in  a  book  kept  by  him  are  evidence  as  against 
him.  The  original  letters  might  have  been  produced 
by  the  defendant ;  and,  in  their  absence,  the  copies  and 
extracts  in  the  book  are  admitted  to  be  true  copies  and 
extracts.    The  defendant  objected  to  the  admissibility 


(a)  Before  Lord  Denman  C.  J.,  Littledale,  FatlesoUf  and  Williams  Js. 

of 


URGE 

against 
Buchanan. 
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of  the  copies  signed  by  the  judge,  because  he  was  will-  1839- 
ing  to  produce  the  book  itself  from  which  they  were  ^  ~ 
extracted ;  and,  when  produced,  he  insisted  on  reading 
the  copies  of  all  other  letters  transcribed  in  it.  But  the 
reading  of  one  letter  in  it  does  not  make  another  un- 
connected one  evidence.  It  makes  no  difference  that 
the  letters  happen  to  be  bound  together  in  a  book. 
If  they  had  happened  to  be  upon  the  same  file,  it  could 
not  have  been  contended  that  all  were  made  evidence ; 
yet  the  case  is  not,  in  principle,  different.  Similar  at- 
tempts have  been  made  to  put  in  evidence  bundles  of 
proceedings  in  bankruptcy,  or  all  the  entries  in  corpo- 
ration books,  merely  because  one  paper  or  entry  has 
been  read  by  the  opposite  party ;  but  they  have  always 
been  rejected  by  the  Cour.t.  Catt  v.  Ho'ward  (a)  is  ex- 
actly in  point.  There  the  defendant  was  not  allowed  to 
read  distinct  entries  in  his  own  day-book,  though  the 
plaintiff  had  read  one  of  them  against  him.  The  same 
point  has  been  ruled  in  the  case  of  parol  evidence  of 
assertions  made  in  the  course  of  the  same  conversation ; 
Prince  v.  Samo  {b), 

Kelli/  and  Wightmaii  contra.  The  plaintiff  unfairly 
seeks  to  avail  himself  of  his  knowledge  of  letters,  ob- 
tained from  the  defendant's  answer  in  Chancery,  without 
reading  the  answer  itself,  the  originals  being  in  New 
South  Wales  in  the  possession  of  the  party  to  whom 
they  were  addressed.  There  was  nothing  from  which 
the  defendant  could  infer  that  the  production  would  be 
required  at  the  trial ;  and  the  notice  itself  allowed  no 
time  to  procure  them.    Secondary  evidence  was  there- 


(a)  3  Star.  N.  P.  C.  5. 


(6)  7A,8fE.  627. 

fore 
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1839.  fore  inadmissible.  But,  supposing  the  notice  to  be  suf- 
"  ficient.  neither  the  admissions,  nor  the  book,  were  evi- 

Sturge 

against      dence  that  any  such  letters  had  been  sent.  The  defendant 

Buchanan. 

is  only  ordered  to  admit  that  certain  extracts  are  true 
extracts  from  a  certain  book  called  a  "  letter-book," 
kept  by  the  defendant.  He  does  not  admit  that  the 
letter-book  contains  true  copies  of  the  original  letters, 
nor  that  such  letters  were  ever  sent,  or  even  written. 
All  just  exceptions  to  the  admissibihty  of  the  book  itself, 
or  the  extracts  from  it,  are  saved.  If,  therefore,  the 
letters  were  relied  upon  as  such,  then  the  book  was  not 
evidence  of  them.  But,  if  the  book  was  put  in  evidence, 
not  as  containing  copies  of  letters,  but  as  a  document 
containing  a  statement  of  the  transactions  made  by  the  de- 
fendant himself,  or  his  clerks  with  his  privity,  then  every 
part  of  it  relating  to  that  transaction  ought  to  have  been 
read,  if  required.  If  the  book  had  been  headed,  "  De- 
tail of  circumstances  relatins:  to  transactions  between 
Sturge  and  Buchanan  and  Co."  no  doubt  the  whole 
would  have  been  made  evidence,  if  the  plaintiff  chose  to 
read  a  part.  Yet  the  book  was,  in  fact,  only  a  narra- 
tive made  up  of  a  series  of  extracts  and  copies  of 
letters.  If  the  plaintiff  had  read  a  partial  extract  from 
one  letter,  the  whole  might  have  been  read  by  the  de- 
fendant. So  where  he  reads  one  of  a  series  of  extracts 
from  correspondence,  the  whole  series  ought  to  be  laid 
ijefore  the  jury,  if  it  tends  to  explain,  qualify,  or  illus- 
trate the  parts  selected  by  the  plaintif!*.  The  fallacy 
lies  in  treating  the  document  as  separate  letters,  and 
not  as  one  entire  book.  Catt  v.  Homard  (a)  was  a  Nisi 
Prius  decision  against  the  party  who  ultimately  suc- 

;  (a)  3  Slarh  N.  P,  C.  5. 

ceeded, 
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ceeded,  and,  of  course,  was  very  little  discussed.    It  is  1839. 
not  clear,  too,  what  was  the  subject  of  the  entries  there 

Sturge 

referred  to,  or  the  degree  of  connexion  between  them.  against 

mi  1  1  •       I  •  Buchanan. 

The  term  "  unconnected  "  used  in  the  report  is  very 
general.  As  to  Prince  v.  Samo  (a),  there  is  a  distinction 
between  evidence  of  a  conversation,  which  is  a  term  of 
vague  import  and  undefined  extent,  and  proof  of  a 
single  document.  Where  a  book  is  produced,  the  evi- 
dence is  confined  within  the  compass  of  it,  and  no 
question  can  arise  as  to  what  is,  or  is  not,  a  part  of  the 
same  document. 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this 
vacation  (22nd  June\  delivered  the  judgment  of  the 
Court. 

As  to  the  evidence,  the  plaintiff  had  had  the  advan- 
tage of  seeing  some  letters  written  and  sent  by  the  defend- 
ant to  his  partner,  exclusively,  I  presume,  by  means  of  a 
suit  in  Chancery.  He  gives  him  notice  to  produce  three 
of  them,  which  he  particularly  describes.  He  then 
summons  him  before  a  judge  to  admit  copies  of  those 
three  letters :  the  judge  orders  accordingly,  by  consent 
and  subject  to  all  just  exceptions ;  and  the  copies  are 

signed  by  the  judge  and  the  attorneys ;  the  defendant  at  I 

the  same  time  agrees  to  produce  his  letter-book  at  the 

trial.    The  notice  is  proved ;  the  signed  copies  produced ; 

which  are  objected  to,  because  the  defendant  had  agreed 

to  produce  the  book ;  the  book  is  then  called  for  and 

produced  :  plaintiff  proposes  to  read  the  three  letters. 

This  proceeding  gives  rise  to  several  objections. 

First,  that  the  notice  is  insufficient,  the  letters  having 

(a)  1  A,^  E.  627. 

Vol.  X.  S  s  been 
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1 839.  been  sent  to  the  partner  in  New  South  Wales  ;  and  there- 
~  fore  no  secondary  evidence  receivable. 

Sturge 

against  The  Sufficiency  of  the  notice  in  all  cases  depends  on 

UCHANAN. 

circumstances.  If  the  letters  are  in  New  South  Wales, 
this  notice  is  nothing.  But  there  is  no  proof  of  this, 
nor  any  presumption.  This  action  was  brought  in  1832 ; 
proceedings  had  since  been  commenced  in  Chancery  (a), 
and  were  greatly  prolonged  :  all  documents  were  pro- 
bably sent  over  and  produced,  and  would  remain  in 
England,  where  they  were  likely  to  be  wanted.  The 
notice  then  was  good ;  secondary  evidence  was  admis- 
sible; and  the  plaintiff  was  free  to  call  for  the  letter  book 
as  a  means  of  proving  the  contents  of  those  particular 
letters. 

Secondly,  even  if  he  was  not,  defendant  had  expressly 
undertaken  to  produce  that  letter-book  for  proof  of  those 
letters.  He  does  so ;  but  contends  that  they  are  not 
to  be  read  without  proof  that  they  actually  were  sent. 

The  answer  is,  first,  that  the  description  of  them  as 
sent  is  perfectly  immaterial,  the  writing  of  them  by  de- 
fendant being  the  only  fact  required  to  make  them 
evidence.  Secondly,  the  letter-book,  when  produced  in 
pursuance  of  the  undertaking,  clearly  shews  that  they 
were  sent.  The  very  fact  of  their  being  transcribed  into 
such  a  book  proves  this  as  against  the  party  keeping  it. 
Defendant  now  says,  "  as  you  prove  the  letters  by  my 
book,  I  have  a  right  to  read  in  evidence  the  whole  of 
that  book;  or  at  least  the  whole  correspondence  on  the 
subject,  as  it  is  found  in  the  same  book.  You  produce 
a  document  of  my  writing,  and  must  read  the  whole." 

(a)  The  bill  in  Chancery  was  filed  in  1831  before  the  commencement 
of  the  action.  The  marginal  abstract  pursues  the  statement  of  facts  as 
recited  in  the  judgment. 

But 


:1 
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But  how  can  this  be  called  a  document?   It  is  a  series  1839. 
of  copies  of  letters  written  from  time  to  time,  on  prin-  " 

^  Sturge 

ciple  exactly  the  same  thing  as  if  they  had  been  kept  in  against 

Buchanan. 

his  counting-house  on  a  file.  It  is  like  proving  what  a 
party  said  in  one  conversation :  one  of  these  letters,  or 
one  of  these  conversations,  may  be  proved  without  au- 
thorizing the  opposite  party  to  bring  forward,  for  his 
own  benefit,  what  he  himself  said  or  wrote  in  another 
conversation,  or  a  different  letter.  The  late  decision  in 
Prince  v.  Samo  [a)  carries  this  principle  much  further. 
That  the  rest  of  the  correspondence  may  throw  light 
upon  these  parts  of  it,  is  true ;  but  the  light  may  be  a 
false  one.  Plaintiff  is  not  bound  to  know  whether  it 
would  or  not;  nor  whether  any  other  statements  were 
made  as  they  appear  in  the  book,  or,  if  made,  were 
true. 

It  was  surmised  that  an  unfair  advantage  had  been 
taken  of  the  defendant  in  obtaining  a  knowledge  of  these 
letters  through  a  suit  in  chancery,  and  then  producing 
them  without  the  answer,  which  may  have  greatly  qua- 
lified and  altered  their  effect.  But  I  cannot  think  that 
a  judge  at  nisi  prius  has  any  thing  to  do  with  these  con- 
siderations ;  he  is  to  enquire  only  whether  due  notice 
has  been  given ;  whether  the  documents  have  been 
proved  to  exist ;  whether  copies  are  well  proved.  Or 
(taking  this  to  be  a  piece  of  original  evidence,  as  written 
by  defendant  or  by  his  authority)  he  is  to  prove  the 
handwriting,  or  the  authorization.  He  does  this  by  the 
undertaking  to  produce  the  book  in  proof  of  the  three 
letters  described,  and  of  the  three  letters  only ;  the 
mode  of  proving  them  can  give  the  other  side  no  new 


(a)  1  A.  ^  E.627. 
S  S  2 


rights. 
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1839.       rights.    [His  lordship  then  proceeded  to  give  judgment 
on  the  merits  of  the  case,  and  on  the  alleged  misdirec- 


Sturge 
against  tion.J 


Buchanan. 


S.  Rule  discharged. 


Saturday/, 
June  15th. 


LuNNiss  against  Row. 


The  objection      a  SSUMPSIT  bv  indorsee  of  a  bill  of  exchange 

of  incompe-        XjL  "  ^ 

tency  on  the  drawn  bv  J.  Smith  on,  and  accepted  by,  defendant. 

ground  of  in-  i  J' 

terest,  arising  Plea.    That  defendant  accepted  the  bill  for  the  ae- 
on the  examin- 
ation of  a  wit-  commodation  and  use  of  the  said  J.  Smith,  and  solely 
ness,  may  be  i       i       i         ♦  i  • 

removed  by  the  for  the  purpose  and  m  order  that  he  might  raise  money 

ortheTame"*^^  thereon  by  getting  the  same  discounted,  and  that  there 

has"beenrc-^^  was  not,  at  any  time,  any  consideration  or  value  for 

leased; though  defendant's  acceptance  thereof.    That  J.  Smith  indorsed 

his  interest  ap-  ^ 
pears  on  the 
face  of  the 
plea  which  he 
is  called  to 
prove. 

Therefore 
where,  in  an 

the  accepToTof  proceeds  thereof  to  him  for  his  use  and  benefit, 
anfplelded'^'  ^^^^  plaintiif,  in  violation  of  good  faith,  and  without 
that  it  was  ac-    (j^q  consent  of  J.  Smith,  held  and  detained  the  same 

cepted  for  the 

accommodation  under  pretence  that  he  would  destroy  it,  and  had 

of  the  drawer, 

who  indorsed  it  fraudulently  put  it  in  suit  without  having  given  any 
to  plaintiff       value  for  it.    Verification.    Replication,  de  injuria. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  Lon- 
don.s\\Xmgs  after  Hilary  term,  1838,  Smith,  the  drawer, 
being  called  as  a  witness  for  the  defendant  to  prove  the 


and  delivered  the  bill  to  plaintiff  before  it  became  due, 
and  plaintiff  then  received  and  held  the  same  for  a  spe- 
cial purpose,  to  wit,  for  the  purpose  and  in  order  that 
plaintiff  might  get  it  discounted  for  J,  Smith,  and  pay 


without  con- 
sideration : 
Held,  that  the 
drawer,  who 
was  called  by 
defendant  to 
prove  the  plea, 
and  who  gave 
parol  evidence 

of  a  release  by  defendant,  was  competent,  without  producing  or  formally  proving  the  re- 
lease. • 

Quceref  whether,  in  such  case,  a  release  be  necessary  since  3  &  4  W.  4.  c.  42.  s.  26.  ? 


matters 
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Row. 


matters  alleged  in  the  plea,  was  objected  to  as  incom-  1839. 
petent.    On  examination,  he  stated  that  he  had  been 

^  LuNNISS 

released  by  the  defendant,  and  gave  parol  evidence  of  againf^t 
the  contents  of  the  release  ;  but  the  release  itself  was 
not  produced.  It  was  contended,  for  the  defendant, 
that  no  release  was  necessary  since  stat.  3  &  4  W.  4. 
c.  42.  5.  26. ;  and  that,  if  it  was,  sufficient  proof  of  it 
had  been  given.  His  Lordship  directed  the  witness's 
name  to  be  indorsed  on  the  record,  and  received  the 
evidence,  reserving  leave  to  move  to  enter  a  verdict  for 
the  plaintiff.  The  jury  found  for  the  defendant.  In 
Easter  term,  R,  V.  Richards  obtained  a  rule  nisi  ac- 
cordingly. 


Butt  now  shewed  cause.  The  incompetency  of  the 
witness  only  arises  from  the  fact  of  his  being  an  accom- 
modation drawer.  This  is  admitted  by  him ;  but  he  also 
states  that  he  has  been  released.  [Lord  Denman  C.  J. 
The  objection  is,  that  the  proof  of  his  incompetency  was 
not  obtained  from  himself  on  the  voir  dire,  but  from  your 
own  admission.  At  the  trial  he  was  produced  on  your 
part  as  the  person  mentioned  as  drawer  in  the  declara- 
tion, and  alleged  in  your  plea  to  be  an  accommodation 
drawer.]  In  effect,  it  is  the  same  as  if  he  had  stated 
his  interest  on  the  voir  dire.  He  was  called  to  prove 
that  he  was  the  person  named  in  the  plea,  and  was  an 
accommodation  acceptor :  this  would  have  disqualified 
him,  but  for  the  release.  The  general  rule  applies,  that 
where  his  own  admission  disqualifies  him,  the  same 
testimony  will  be  sufficient  to  prove  the  removal  of  the 
disqualifying  interest.    Goodhay  v.  Hendry  (a)  is  the 


(a)  M.  ^  M.  319. 

Ss  3 


only 
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1839.      only  case  that  appears  to  contradict  the  rule.  There 
the  bankrupt  was  held  incompetent  for  his  assignees,  in 

LUNNISS  ^ 

against      an  action  to  recover  a  debt  due  to  the  estate,  without 

Row. 

regular  proof  of  the  certificate.  That  case,  however, 
whether  distinguishable  or  not  from  the  present,  has 
not  been  followed,  as  appears  in  the  note  of  the  re- 
porter, and  in  Carlisle  v.  Eadi/  (a).  Qjiarterman  v. 
Cox  [b)  only  shews  that,  if  the  release  is  actually  pro- 
duced, the  opposite  party  has  a  right  to  inspect  and 
read  it.  [On  the  point,  as  to  the  effect  of  the  statute 
in  making  the  witness  competent  without  a  release,  the 
argument  is  omitted.] 

R,  V.  Richards  and  Whitehurst^  contra.  The  rule  is, 
that  where  the  objection  is  elicited  from  the  witness 
alone,  it  may  be  repelled  by  the  same  species  of  evi- 
dence, namely,  by  parol  evidence.  But  here,  as  soon 
as  the  identity  of  the  witness  with  the  party  named  in 
the  plea  appears,  his  incompetency  stands  confessed  by 
the  defendant,  and  must  be  repelled  by  legitimate  evi- 
dence. Nor  is  there  any  hardship  in  this;  for  the  de- 
fendant is  necessarily  apprised  of  the  objection,  and 
might  have  provided  himself  with  proof  of  the  release. 
{Patteson  J.  Would  you  require  proof  by  attesting 
witnesses  ?]  An  attesting  witness  is  needless  to  a  re- 
lease ;  but  if  there  be  one,  he  must  be  called.  Good- 
hay  V.  Hendry  (c)  is  in  point,  and  is  confirmed  by  the 
opinion  of  Tindal  C.  J.  in  the  case  there  cited  in  the  note 
to  p.  320.  The  point  must  have  occurred  more  rarely 
before  the  new  rules  of  pleading,  because  special  pleas, 

(a)  IC.  ^  F.  284. 

(6)  8  a  ^  P.  97.    See  also  Butler  v.  Carver,  2  Star.  433. 
(c)  M.  i-  M.319. 

disclosing 
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disclosing  the  interest  of  parties  on  the  face  of  the  1839. 
record,  were  not  then  usual. 


Lord  Denman  C.  J.  This  is  a  question  of  practice, 
and  I  never,  in  my  experience,  knew  any  practice  pre- 
vail different  from  that  which  was  adopted  in  this  case. 

Littledale  J.  The  fact,  that  the  witness's  name  is 
on  the  record,  and  that  his  interest  is  alleged  in  it, 
makes  no  difference  in  principle.  He  knows  nothing 
about  the  record,  and  cannot,  therefore,  on  that  account, 
be  presumed  to  have  had  notice  of  the  objection  that 
would  be  made  to  his  testimony. 


LuNNISS 

against 
Row 


Patteson  J.  (a)  concurred 

(a)  Williams  J.  was  absent. 


Rule  discharged. 


Evans  against  Fryer.  Monday, 

June  17th. 

ASSUMPSIT.    The  first  count  of  the  declaration  Assumpsit  on 
1        •  r-     1  1  •  n    ^      ^  wager  that 

Stated  that,  at  the  time  of  the  making  or  the  a  railroad 
promise  &c.,  a  certain  railroad  was  intended  to  be  made  pieted  for  the 
from  Biymmgham,  in  the  county  of  Warwick,  to  join  a  ^cmceofp^Jlsen' 
certain  other  railroad  theretofore  made  from  Manchester 

M.  withm  SIX 

to  Liverpool  respectively  in  the  county  of  Lancaster,  years.  Aver- 

^  J  J  ment,  that  it 

and  so  to  form  a  railroad  Jbr  the  conveya7ice  of  pas-  was  com- 

.      .  p  .  T    pieted  for  the 

sengers  and  goods  to  and  from  Birmingham  aforesaid,  general  convey- 
ance of  passen- 
gers to  A.  and 
JB.  within  six  years.    Plea,  traversing  the  averment. 
Held  that,  under  stat.  3  &  4  W.4.c.  42.  s.  23.,  the  judge  at  Nisi  Prius  might  amend 
the  record,  agreeably  to  the  evidence,  by  striking  out  the  words  '^for  the  general  conveyance 
of  passengers"  in  the  declaration  and  plea. 

S  s  4-  and 
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1839.  and  Liverpool  aforesaid.  And  thereupon,  heretofore, 
"^"^      viz.  14th  July  1831,  a  discourse  was  had  between 

Evans  .  . 

against  plaintiff  and  defendant  of  and  concerning  the  said  in- 
tended railroad,  and  the  probable  length  of  time  which 
would  elapse  before  it  was  completed  for  the  general 
conveyance  of  passengers  to  and  from  Liverpool  aforesaid 
and  Birmingham  aforesaid;  and,  upon  that  discourse, 
plaintiff  then  affirmed  that  a  railroad  would  be  com- 
pleted for  the  general  conveyance  of  passengers  to  and 
from  Liverpool  aforesaid  and  Birmingham  aforesaid  in 
six  years  from  the  said  14th  day  of  July  1831,  which 
defendant  then  denied,  and  affirmed  that  no  railroad 
would  be  completed  for  the  general  conveyance  of  j^as- 
sengers  to  and  from  Liverpool  and  Birmingham  afore- 
said in  six  years  from  the  said  14th  day  &c.,  and 
thereupon  afterwards,  viz.  on  &c.,  in  consideration  that 
plaintiff,  at  the  request  of  defendant,  had  then  promised 
defendant  to  pay  him  50/.  if  a  railroad  was  not  com- 
pleted for  the  general  conveyance  of  passengers  to  and 
from  Liverpool  aforesaid  and  Birmingham  aforesaid  in 
six  years  from  the  said  14th  day  &c.,  defendant  then 
promised  plaintiff"  to  pay  him  150/.  if  a  railroad  was 
completed  for  the  general  conveyance  of  passengers  to 
and  from  Liverpool  aforesaid  and  Birmingham  aforesaid 
in  six  years  from  the  said  14th  day  &c.  Averment, 
that  a  railroad  was  completed  for  the  general  conveyance 
of  passengers  to  and  from  Liverpool  aforesaid  and  Bir- 
mingham  aforesaid  in  six  years  from  the  said  14th  day 
&c.,  that  is  to  say  on  4th  July  1837,  whereof  defendant 
on  &c.  had  notice,  whereby  he  became  liable  to  pay, 
&c.    Second  count  on  an  account  stated. 

Pleas.    1.  Non  assumpsit.     2.  As  to  the  first  count, 
that  the  said  railroad  was  not  completed  for  the  general 

conveyance 
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conveyance  of  passengers  to  and  from  Liverpool  aforesaid  1839. 
and  Birmingliam  aforesaid  in  six  years  from  the  said 

Evans 

l^th  July  1831,  in  manner  and  form  &c.  Conclusion  against 
to  the  country.    Issues  on  the  two  pleas. 

On  the  trial  before  Park  J.  at  the  War'coickshire 
Spring  assizes,  1838,  the  evidence  as  to  the  terms  of 
the  wager  was  given  by  the  plaintiff's  attorney,  who 
stated  that,  at  the  expiration  of  the  six  years,  a  dispute 
having  arisen  on  the  wager,  he,  as  attorney  for  the  plain- 
tiff, called  on  defendant,  who  admitted  the  bet  but  said 
that  he  had  won.  The  witness  then  said,  "  I  believe 
your  bet  was  150/.  to  50/.  that  a  railroad  would  not  be 
completed  for  the  general  conveyance  of  passengers  to 
and  from  Liverpool  to  Birmingham  in  six  years  from  the 
Uth  July,  1831."  Defendant  answered,  "My  bet 
was,  a  railroad  would  not  be  completed  from  Liverpool 
to  Birmingham  in  six  years."  It  appeared  that,  within 
the  six  years,  the  railway  was  completed  from  Liverpool 
to  a  terminus,  at  the  Birmingham  end,  called  Vauxhall ; 
and  the  contest  between  the  parties  had  been  before 
the  bringing  of  the  action,  and  was  at  the  trial  until 
the  close  of  the  plaintiff's  case,  whether  the  railway  to 
Birmingham  could  be  deemed  complete  when  carried 
only  to  Vauxhall,  It  appeared,  also,  that  the  railway 
was  opened  within  the  six  years  for  conveying  passen- 
gers, and  goods  of  some  descriptions,  but  not  heavy 
goods,  which,  at  the  time  of  such  opening,  the  railway 
company  did  not  intend  to  convey.  When  the  plain- 
tiff's case  was  concluded,  the  defendant's  counsel  con- 
tended that  there  must  be  a  nonsuit  on  the  ground  of 
variance  between  the  wager  proved  and  that  stated  in 
the  declaration.  The  plaintiff's  counsel  then  prayed 
that  the  record  might  be  amended,  under  stat.  3  & 

4  W,  4. 
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1839.  4  W.4!,  c,  42.  5.23.;  and  Park  J.  permitted  the  declar- 
^^^^^  ation  and  plea  to  be  amended  by  striking  out  the  words 
against       «  for  the  Conveyance  of  passengers  and  goods  "  in  the 

Fryer.  ^  o  o 

declaration,  and  the  words  "  for  the  general  conveyance 
of  passengers,"  wherever  they  occurred.  The  defend- 
ant's counsel  objected  altogether  to  the  amendment,  and 
did  not  pray  to  be  admitted  to  any  terms,  in  conse- 
quence of  itj  under  sect.  23.  He  addressed  the  jury 
on  the  question,  whether  or  not  the  railway  had  been 
completed  within  the  six  years;  and  the  jury,  without 
hearing  the  case  summed  up,  found  a  verdict  for  the 
plaintiff.  Humfrey^  in  Easter  term  1838,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  amend- 
ment put  a  new  and  unexpected  issue  on  the  plaintiff, 
and  was-  unwarranted  by  the  statute. 

Goulburn  Serjt.  and  Hildyard  now  shewed  cause. 
The  variance  was  (according  to  the  language  of  stat. 
3  &  4  W,  ^.  c,  42.  5.  23)  in  a  particular  "  not  material 
to  the  merits  of  the  case,  and  by  which  the"  defendant 
cannot  have  been  prejudiced  in  the  conduct  of  his" 
"  defence."  Not  only  was  the  defendant  not  prejudiced, 
but  his  situation  was  bettered,  for  the  amendment  re- 
moved a  qualification  which  was  in  the  plaintiff's  favour, 
and  obliged  him  to  prove  that  the  road  was  "com- 
pleted," in  the  full  sense,  and  not  merely  "for  the 
general  conveyance  of  passengers."  And  he  did  in 
fact  prove  that  the  railway  had  been  completed  for  that 
and  every  purpose  originally  contemplated.  Whitticill 
v.  Scheer  (a)  and  Sainsbury  v.  Matthews  {b)  afford  pre- 
cedents fully  justifying  the  course  here  taken. , 

(  )%A.^E.  301.  ,         (6)  4  M.  ^  r.  343. 

Humfrey 
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Hiimfrey  and  Haddington,  contra.  The  real  ques-  18S9. 
tion  is,  whether  the  amendment  introduced  an  issue  ' 

Evans 

differing,  on  the  merits,  from  the  original  one.  The  against 
judge  has  no  power  to  make  an  amendment  altering  the 
state  of  the  case  on  the  merits.  Here  the  defendant 
had  pleaded  that  hfe  did  not  make  a  certain  bet :  issue 
was  joined  on  the  plea;  and  it  had  appeared,  by  the 
evidence  given,  that  the  defendant  was  entitled  to  suc- 
ceed, and  recover  costs,  on  that  issue.  He  ought  not, 
then,  to  have  been  compelled  to  take  a  different  one. 
\_Patteson  J.  That  argument  would  apply  to  every  case 
where  a  contract  has  been  declared  upon  and  denied. 
It  would  defeat  the  statutory  provision.]  There  is  no 
instance  of  an  amendment  under  the  act  which  has  so 
completely  brought  a  new  state  of  facts  into  dispute. 
The  amendment  in  Sainshury  v.  Mattheisos  (a)  did  not 
go  so  far ;  nor  did  that  in  Hanbury  v.  Ella  (b),  where 
"guarantee"  was  substituted  for  "pay,"  it  being  clear 
from  the  record  itself  that  a  guarantee  was  contem- 
plated. Here  the  statement  of  the  bet,  as  amended, 
introduced  an  entirely  new  proposition,  and  required  a 
different  line  of  proof  The  wager,  as  declared  upon, 
was,  that  the  railroad  would  be  completed  for  the 
general  conveyance  of  passengers  ;  as  amended,  it  was, 
that  the  railroad  would  be  completed,  which  might 
mean  completed  for  all  purposes  of  carriage,  or  com- 
pleted merely  by  the  machinery  being  all  laid  down. 
Whatever  may  be  the  effect  of  such  an  alteration,  the 
judge  has  no  right,  by  making  it,  to  compel  a  party  to 
plead  that  which  he  does  not  wish  to  plead,  and  which 
perhaps  is  not  true.    [  Williams  J.    You  might  have 

(a)  4  M.  ^  r.  343.  (6)  1  ^.  §•  ^.  61. 

said 
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said,  when  the  amendment  was  proposed,  that  you 
could  not  deny  the  fact  as  then  stated.  Littledale  J. 
The  judge  might  then,  under  the  act,  have  compelled 
the  plaintiff  to  pay  all  the  costs  of  your  original  plea. 
Patteson  J.  The  judge  cannot  amend  where  the  altera- 
tion is  material  to  the  merits.  You  shew,  here,  that  it 
was  not  so,  and  that  you  came  into  Court  merely  to 
nonsuit  the  plaintiff.  The  clause  was  introduced  to 
avoid  that.]  The  learned  Judge  should  have  had  the 
facts  found  specially  and  the  finding  entered  on  the 
record,  under  sect.  24. 

Littledale  J.  (a)  I  think  there  is  no  ground  for  a 
new  trial.  It  is  true,  as  the  plaintiff's  counsel  say, 
that  the  amendment  imposed  an  additional  burden  of 
proof ;  but  on  whom  ?  On  the  plaintiff.  He,  and  not 
the  defendant,  was  prejudiced.  The  defendant  has 
nothing  to  allege  but  that  the  declaration,  as  it  origin- 
ally stood,  was  not,  in  form  and  in  point  of  law,  main- 
tainable under  the  circumstances.  The  alteration  did 
not  affect  the  merits. 

Patteson  J.  If  the  amendment  had  taken  off  any 
burden  of  proof  from  the  plaintiff,  there  would  have 
been  truth  in  the  argument  for  this  rule.  But  it  could 
not  do  so,  unless  we  are  to  suppose  that  the  wager,  as 
it  ultimately  stood,  that  a  railway  would  be  completed^ 
meant  merely  that  the  rails  would  be  laid  down  and  fit 
to  be  used.  I  think  it  would  be  trifling  to  say  this. 
The  words  must  be  taken  to  mean  that  the  railway  should 
be  complete  so  as  to  be  in  public  use.    And,  if  so,  the 

(a)  Lord  Denman  C.  J.  had  left  the  Court. 

amendment 
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amendment  threw  a  rather  larger  onus  of  proof  upon       J  839. 
the  plaintiff  than  he  took  upon  himself  at  first.    The  ^ 
defendant  cannot  complain  that  the  merits  are  altered  against 

Fryer. 

because  this  additional  burden  is  laid  upon  his  adver- 
sary. If  he  really  went  to  trial  relying  upon  the  vari- 
ance, his  counsel,  when  the  mistake  was  corrected, 
should  have  demanded  such  terms  as  would  have  en- 
abled him  then  to  give  the  real  answer,  if  he  had  one, 
on  the  merits.  But  I  do  not  believe  that  he  went  to 
trial  in  any  such  reliance. 

Williams  J.  This  amendment  was  properly  made; 
because,  if  the  power  of  amending  were  not  liberally  ex- 
ercised, it  would  be  a  grievous  hardship  that  only  one 
count  is  permitted  on  one  subject  of  complaint.  And 
the  amendment  could  not  be  disadvantageous  on  the 
merits,  as  far  as  the  defendant  was  concerned.  It  would 
be  trifling  to  say  that  a  railway  being  completed  meant 
only  the  laying  down  of  the  tram-road.  The  meaning 
clearly  was,  that  it  should  be  complete  for  all  the  pur- 
poses of  a  railroad ;  for  the  carriage  of  goods  as  well  as 
men.  And,  if  so,  the  plaintiff  had  more  to  prove  on  the 
amended  than  on  the  orimnal  issue. 

Rule  discharged. 
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T^^sday,  Wain  against  Bailey. 

June  18th.  ® 

The  maker  of     \  SSUMPSIT  on  a  proiiiissory  note  made  by  defend- 

a  note,  not  ne-     xjL  i  •     •/¥»  r-  ^  i 

gotiable,  can-  ant,  payable  to  plaintiii  [not  to  order,  or  bearer] 

pay  the"amount  ^^^^  March,    Plea,  that,  when  the  note  became 

thtgi-oundthat  ^"        ^^f^^^^^^^^  ^as  ready  and  willing  to 

the  payee  has  jj^ve  paid  plaintiff  the  amount  of  the  said  note,  wherebf 

not  got  it  in 

his  possession  plaintiff  then  had  notice,  and  defendant  then  requested 
cannoTp^roduce  plaintiff  to  produce  the  said  note  for  the  purpose  of  the 
poseVf  de?iter-  ^^"^^  being  delivered  up  to  him,  the  defendant,  on  pay- 
ing it  up  to  the  jj^g^^  of  tj^g  amount  thereof;  but  that  plaintiff,  when 

maker  on  pay-  ' 

ment.  gQ  requested  to  produce  the  same  for  the  purpose  afore- 

said, had  not  the  said  note  in  his  power,  custody,  or 
possession,  nor  could  then  deliver  or  have  delivered  it 
up  to  defendant,  and  confessed  and  admitted  that  he 
could  not  then  deliver  up  the  same  to  defendant,  if  de- 
fendant should  then  pay  the  amount  thereof.  Where- 
upon defendant  did  then  refuse  to  plaintiff  the  amount 
of  the  said  note,  as  he  lawfully  might  &c. ;  and  defend- 
ant says  that  he  has  always,  since  the  said  note  became 
due,  and  since  the  said  admission  and  confession  of  the 
plaintiff,  been,  and  still  is,  ready  and  willing  to  pay  plain- 
tiff the  amount  of  the  note  on  the  same  being  produced 
and  delivered  up  to  him  on  payment  thereof;  but  plain- 
tiff has  never  since  produced  or  offered  to  deliver  it  up 
to  defendant  on  payment  thereof  &c.  Verification. 
Replication,  de  injuria  absque  tali  &c. 

The  action  was  tried  at  the  Derbyshire  Spring  assizes, 
1838,  when  a  verdict  was  found  for  the  defendant. 

In  Piaster  term  following,  Clarke  obtained  a  rule  to 

shew 
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shew  cause  why  judgment  should  not  be  entered  for  1839. 
the  plaintiff  non  obstante  veredicto,  " 

Wain 

against 

.  .  Bailey. 

Whitehurst  now  shewed  cause.  The  question  on  this 
record  is,  whether  the  maker  of  a  note,  who  is  ready, 
and  offers,  to  pay  it  when  due,  is  bound  to  do  so  except 
upon  redelivery  ?  Hansard  v.  Robinson  (a)  is  in  point. 
It  was  there  decided  that  the  holder  of  such  a  security 
cannot  sue  upon  it  without  producing  and  offering  to 
deliver  it  up.  Lord  Tenter  den  there  says,  "  What  is  the 
custom  in  this  respect  ?  It  is  that  the  holder  of  the  bill 
shall  present  the  instrument  at  its  maturity  to  the  ac- 
ceptor, demand  payment  of  its  amount,  and,  upon  re- 
ceipt of  the  money,  deliver  up  the  bill.  The  acceptor 
paying  the  bill  has  a  right  to  the  possession  of  the  in- 
strument for  his  own  security,  and  as  his  voucher  and 
discharge  pro  tanto  in  his  account  with  the  drawer.  If, 
upon  an  offer  of  payment,  the  holder  should  refuse  to 
deliver  up  the  bill,  can  it  be  doubted  that  the  acceptor 
might  retract  his  offer,  or  retain  his  money  ?"  Sup- 
posing the  note  to  have  been  negotiable,  this  would  be 
a  direct  authority  ?  \_Patteson  J.  It  shews  only  that 
the  holder  cannot  recover  on  a  lost  note ;  it  was  not 
'  decided  that  he  could  not  have  recovered  if  he  had 
found  it.]  The  reason  assigned,  namely,  the  want  of  a 
voucher  and  security  against  a  second  demand,  applies 
equally  whether  the  note  be  lost  or  not.  The  only 
distinction  is  the  non-negotiability  of  the  bill  in  this 
case.  But  that  is  not  a  sufficient  protection,  for  the 
plaintiff  may  have  pledged  or  equitably  assigned  it. 
Even  if  he  has  not  parted  with  it,  the  defendant 
ought  not  to  be  exposed  to  the  difficulty  of  proving 

(a)  7  -B.  ^  C.  90^ 

^  payment 
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1839.  payment,  in  case  he  should  be  again  sued  on  it.  He 
^  cannot,  at  common  law,  compel  the  plaintiff  to  give  a 

against       receipt,  and  is  not  obliojed  to  take  a  witness  with  him. 

Bailey.  ^  ° 

{Patteson  J.    In  Holt  v.  Watson  {a)  the  plaintiff  was 

allowed  to  recover  for  goods  sold,  though  defendant 
had  accepted  a  bill  for  the  amount,  which  had  been  lost 
before  it  had  been  indorsed  by  the  drawer :  your  argu- 
ment would  equally  apply  to  such  a  case.  Littledale  J. 
The  defendant  would  be  exposed  to  the  same  risk,  if  he 
were  sued  on  a  bond,  which  the  obligee  is  not  bound 
to  redeliver.]  The  action  is  founded  on  the  custom  6f 
merchants,  for  this  is  a  note  within  the  custom,  though 
not  negotiable  ;  Smith  v.  Kendall  (^),  Rex  v.  Box  {c) : 
if  so,  the  custom  to  redeliver  on  payment  must  be  ob- 
served. The  promise  is  only  to  pay  agreeably  to  the 
custom. 

Clarke^  contra,  was  stopped  by  the  Court. 

Per  Curiam  {d).    The  plea  is  bad. 

S.  Rule  absolute  for  judgment  non  obstante 

veredicto. 


(a)  4:Bing.  273.  (b)  6  T.  R.  123.  (c)  6  Taunt.  325. 
(c?)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 
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Wedgewood  against  Hartley  and  Others.  Wednesday, 

June  19th. 

T^RESPASS  for  breaking  and  entering  the  plaintiff^s  Trespass  for 

.  distraining 

house  and  taking  his  goods.  on  plaintiff. 

Pleas.    1.  That  plaintiff  held  the  house  as  tenant  to  held  the^pre^* 

the  overseers  and  guardians  of  U.  under  a  demise  at  a  ^^defend^ants"' 

yearly  rent  of  10/.:  iustification  of  entry  and  seizure  at  a  rent  of 

J        J  J  lOZ. ;  and  dis- 

under  a  distress  for  rent  in  arrear.    2.  A  similar  plea  t^'ess  for  such 

rent.  Repli- 

stating  a  tenancy  to  the  same  persons,  on  the  same  cation,  non 
terms,  by  one  W,  Wedgewood,  the  elder.    Replications     The  case 

to  each  plea  denying  the  tenancy,  and  issues  thereon.  piSinlfff  at  the 

At  the  trial  before  Patteson  J.,  at  the  York  Spring  '"J^^ZTseted 

assizes,  1838,  the  plaintiff's  counsel  stated,  in  opening  JJjJ^tjf^jjgiJ^' 
the  case,  that  the  house  belonged  to  IV.  Wedgewood,  the      premises  of 

him  at  a  rent 

elder,  the  plaintiff's  father,  who  had  built  it  himself  on  of  s/. 

Held,  that 

a  piece  of  waste,  and  occupied  it  without  acknowledg-  w.'s  wife  was 

p  1111        not  3,  competent 

ment  or  rent  lor  twenty  years  and  upwards;  and  that  witness  for 
the  plaintiff  had  been  let  into  possession,  in  1832,  as  plove^those 
tenant  to  him  at  the  annual  rent  of  St.     To  prove  this,  ^^^H'  because, 

^  '  in  the  event  of 

he  called  the  wife  of  Wedg^ewood  the  elder,  who  stated,  ^,  verdict  for 

^  '  '  defendants,  W. 

on  cross-examination,  that  she  had  received  rent  from  would  be  liable 

over  to  plain- 

the  plaintiff  as  tenant  to  her  husband.  She  was  ob-  tiff;  andthatthe 
jected  to  as  incompetent,  because  her  husband  would  be  bTing  inde"^^' 
liable  over  to  the  plaintiff,  in  case  a  verdict  should  be  usethat  mi^ht 
found  for  the  defendants.  The  learned  judge,  with  some  ygrdicf^wls*^^ 
doubt,  admitted  the  evidence,  and  the  jury  negatived  both  removed  by 
the  pleas.  In  the  following  term,  S,  Temple  obtained  ^2.  $.  26. 
a  rule  nisi  for  a  new  trial  on  the  above  point. 


Vol.  X.  T  t  Alexander 
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1839.  Alexander  and  W.  H.   Watson  now  shewed  cause. 

Wedgewood,  the  elder,  was  not  interested  in  disproving 

Wedge  WOOD 

against       his  own  tenancy  Under  the  defendants;  he  was  rather 

Hartley. 

interested  in  proving  it.  If  he  had  a  title  paramount 
to  that  of  the  defendants,  it  would  not  be  affected  by 
the  verdict  in  this  action.  A  verdict  for  the  plaintiff 
will  not  be  of  any  use  to  him,  nor  would  a  verdict  for 
the  defendants  be  in  any  way  available  against  him. 
It  would  not  alter  the  possession,  or  displace  or  pre- 
judice his  title :  Doe  dem.  Nightingale  v.  Maisey  [a). 
The  rule,  as  laid  down  in  Doe  dem.  Teynham  v. 
Tyler  {b),  is,  that  a  witness  is  interested  "  first,  where 
he  has  a  direct  and  immediate  benefit  from  the  event 
of  the  suit  itself;  and,  secondly,  where  he  may  avail 
himself  of  the  benefit  of  the  verdict  in  support  of 
his  claim  in  a  future  action."  Here  the  event  cannot 
affect  the  witness's  husband  :  Simpson  v.  Pickering  {c). 
{_Patteson  J.  The  objection  was,  that  if  the  defendants 
established  a  right  to  distrain  on  the  plaintiff,  he  would 
have  a  right  of  action  over  against  his  father.]  It  does 
not  appear  upon  what  terms  the  plaintiff  held  of  his 
father,  or  that  the  latter  was  in  any  way  bound  to  in- 
demnify his  son.  A  distress  is  not  an  eviction.  The 
defendants  are  bound  to  shew  every  thing  that  is  neces- 
sary to  disqualify  the  witness,  and  cannot  call  upon  the 
Court  to  presume  liabilities  which  do  not  appear. 

S,  Temple^  contra.  This  is  a  case  of  incompetency 
arising  from  an  interest  in  the  result  of  the  cause,  in- 
dependently of  any  use  that  may  be  made  of  the  verdict. 

(a)  1  B.  4:  Ad.  439.    See  also  Bees  v.  Walters ,  S  M.  ^  W.  527. 
(6)  6  Bing.  390.     See  judgment,  ibid.  394. 
(c)  1  C.  M.  ^  R.  527. 

In 
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In  an  action  by  the  plaintiff  against  his  father  to  in- 
demnify him  for  the  rent  recovered  by  the  distress, 
he  would  be  able  shew  the  title  of  the  overseers,  and  the 
distress  by,  and  payment  to,  them,  by  their  evidence, 
without  producing  the  record  of  this  action.  The  ob- 
jection is  therefore  not  removed  by  3  &  4  4.  c.  42. 
s.  26.;  Harding  v.  Cobley  {a).  It  is  unnecessary  to  shew 
any  express  covenant  or  contract  to  indemnify  the  plain- 
tiff, for  there  will  be  an  implied  legal  liability  to  do  so. 
If,  indeed,  the  witness  had  admitted  a  tenancy  by  her 
husband  under  the  defendants,  and  the  plaintiff  had 
been  a  sub-tenant  at  the  same,  or  a  greater  rent,  which 
rent  was  in  arrear  at  the  time  of  the  distress,  there  would 
then  have  been  no  liability  over ;  but  here  the  facts,  to 
be  proved  by  the  witness,  are  repugnant  to  the  defend- 
ants' title.  If  the  plaintiff's  case  is  a  true  one.  Wedge- 
*i!oood,  the  elder,  will  not  lose  his  rent ;  if  the  defendants 
succeed,  then  the  plaintiff  has  been  subjected  by  his 
landlord  to  liabilities  to  a  larger  amount  than  his  own 
rent,  and  will  be  entitled  to  be  reimbursed. 


1839. 

Wedgewood 
against 
Hartley. 


Lord  Denman  C.  J.  There  are  two  pleas  ;  one  as- 
serting a  tenancy  under  the  overseers  by  the  son ;  the 
other  by  the  father.  The  wife  of  the  father  is  called  as 
a  witness  to  negative  the  latter  plea.  There  is  a  direct 
interest  in  disproving  it ;  for  if  such  a  tenancy  exists, 
Wedgewood,  the  elder,  will  be  liable  over  to  the  plaintiff 
to  indemnify  him  for  a  payment  which  he  is  obliged  to 
make  through  his  father's  default. 

Patteson  J.  The  incompetency  here  is  not  by 
reason  of  the  admissibility  of  the  verdict  or  judgment  as 

(a)  6C.  ^  P.  664.    See  Yeomans  v.  Legh,  2  il/.  §•  W.  419.  contra. 

T  t  2  evidence 
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1839.       evidence  for  or  against  the  witness,  but  is  independent 
'      of  that  reason.    The  fact  of  the  father's  tenancy  is  in 

Wedgewood 

against  issue.  If  it  be  established,  he  is  liable  to  an  annual  rent 
of  lOZ.,  which  the  plaintiff  will  be  obliged  to  pay.  The 
plaintiff's  own  rent  is  only  3/.;  so  that,  even  supposing 
his  own  rent  to  be  in  arrear  (which  does  not  appear),  he 
will  have  to  pay  more  than  he  has  the  means  of  retain- 
ing out  of  it.  It  is  clear  that  he  would  have  a  remedy 
to  recover  this  against  his  father,  who  is  therefore  im- 
mediately interested  in  defeating  the  claim  of  the  de- 
fendants. 


Williams  J.  concurred. 


Coleridge  J.  It  seems  to  be  conceded  that  liability 
over  to  the  plaintiff  is  an  interest  which  will  exclude  the 
witness.  Here  the  witness  has  shewn  a  tenancy  between 
the  father  and  son,  as  on  the  voire  dire.  Nor  does  the 
competency  turn  on  the  question,  whether  the  son  has, 
or  has  not,  paid  his  own  rent.  The  rents  are  different, 
and  may  be  payable  on  different  days,  and  the  plaintiff 
may  have  been  distrained  upon  before  his  own  became 
due. 

S.  Rule  absolute  for  a  new  trial. 
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SwANN  a2:atnst  Sutton.  Thursday 

>=>  June  20tli. 

ASSUMPSIT  for  goods  sold  and  delivered,  work  To  assumpsit 
.11  goods  sold, 

and  materials,  and  money  paid,  and  on  an  ac-  &c.,  it  is  a 

^    ^  ^    ,  good  plea  in 

count  Stated.  bar  of  further 

Plea,  that  plaintiff  ought  not  further  lo  maintain  his  &f"haTafter 

action  &c.,  because,  after  the  causes  of  action  accrued,  action  com- 
menced, plam- 

and  after  the  commencement  of  this  suit,  to  wit  on  &c.,  tiff  took  the 

benefit  of  the 

plaintiff,  then  being  a  prisoner  in  actual  custody  &c.,  on  Insolvent 

T  1  T  r  I^ebtors'  Act, 

process  for  debt  &c.,  did,  according  to  the  act  of  7  g.  4.  c.  57., 
7  G.  d*.  (c.  57.),  petition  the  Insolvent  Debtors'  Court  th^pTotfs"ional° 
for  his  discharge,  and  plaintiff  did,  at  the  time  of  sub-  ^hSeby  plain- 
scribing  the  said  petition,  to  wit  on  &c.,  duly  execute  a  "S^* 

"  I  '  ^        J  action  vested  in 

conveyance  and  assio^nment  to  Samuel  Sturs-is.  then  being  such  assignee. 

^  _  f  ^  Replication 

the  provisional  assignee  of  the  said  court,  in  the  form  an-  to  such  plea, 

that,  after  as* 

nexed  to  the  statute,  of  all  the  estate,  right,  &c.,  in  and  signment,  the 
to  all  the  real  and  personal  estate  and  effects  of  plaintiff  asrigneTimd 
&c.,  and  all  debts  due  to  plaintiff;  and,  by  force  of  the  "i^t^^Lid  per- 
said  act,  conveyance  and  assignment,  all  the  estate,  right,  ^until 
&c.,  of  pJaintiff  in  and  to  the  said  debts  and  causes  of  afterwards 

(and  after  the 

action  in  the  declaration  mentioned,  &c.,  became  and  above  plea 

pleaded)  as- 

were  vested  in  the  said  S,  Sim^gis  as  such  provisional  signed  to  other 

,  1  r        1  -1  assignees  ap- 

assignee,  on  the  trusts  and  tor  the  purposes  m  the  act  pointed  by  the 

J      -rr    .n     j_'  Insolvent 
mentioned.     Veritication.  Debtors' 

Replication.    That  heretofore  and  after  the  said  as-  ^^'^''^ ;  .*^at 

^  such  assignees 

signment  to  S.  Stur^is,  viz.  on  &c.,  he  the  said  S,  Stums  afterwards  had 

had  express  notice,  of  this  suit  commenced  and  prose-  suit,  and  as- 
sented to  its 

cuted  against  the  defendant,  and  of  the  cause  for  which  being  continued 

,  III  1  ^'^^  the  benefit 

the  same  had  been  and  was  commenced  and  prose-  of  the  creditors; 

and  that  it  is  so 
continued  with 

their  consent  and  on  their  behalf  as  such  assignees :  Held  bad  on  general  demurrer. 

T  t  3  cuted : 
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IS 39.       cuted  :  and  that  afterwards,  and  after  such  notice,  to  wit 
on  &c.,  and  from  thence  until  the  making  of  the  inden- 

SwANN 

against      turc  herein  mentioned,  he  the  said  S.  Sturgis  suffered 

Sutton.  ♦      i    i         •  i  • 

and  permitted  the  said  suit  to  remain  and  continue 
pending,  and  to  be  prosecuted  and  carried  on  by  and  in 
the  name  of  plaintiff.  Averment,  that  afterwards,  and 
after  the  pleading  by  defendant  of  the  plea  above 
pleaded,  viz.  on  &c.,  William  Wallis  and  Enoch  Blahe- 
more,  being  creditors  of  plaintiff  at  the  time  of  the 
arrest  and  commencement  of  the  imprisonment  of  plain- 
tiff upon  which  he  petitioned  &c.  in  manner  and  form 
aforesaid,  were  duly  appointed  in  and  by  the  said  Court 
to  be  assignees  of  the  estate  and  effects  of  plaintiff : 
and  that  afterwards,  to  wit  on  &c.,  by  a  certain  indenture 
of  assignment  bearing  date,  to  wit  &c. :  (Assignment  by 
Sturgis  to  Wallis  and  Blakemore  of  all  the  estate,  right, 
&c.,  of  in  and  to  all  the  real  and  personal  estate  and 
effects  which,  by  virtue  of  the  conveyance  and  assignment 
in  the  plea  mentioned,  were  in  any  way  vested  in  S.  Sturgis 
as  provisional  assignee,  habendum  to  Wallis  and  Blake- 
more in  trust  for  the  creditors  of  plaintiff  who  should 
be  entitled  to  a  dividend) :  that  Wallis  and  Blakemore 
afterwards,  to  wit  on  &c.,  had  express  notice  of  the  said 
suit  so  commenced  and  prosecuted  and  depending  as 
aforesaid,  and  of  the  cause  for  which  the  same  had  been 
and  was  so  commenced  and  prosecuted,  and  then  ex- 
pressly assented  to  the  said  suit,  and  that  the  same  and 
the  proceedings  therein  should  be  continued  and  prose- 
cuted by  plaintiff  for  and  on  behalf  of  the  said  W,  Wallis 
and  E,  Blakemore  as  such  assignees  as  aforesaid,  and 
for  the  benefit  of  the  several  persons  creditors  of  plain- 
tiff at  the  time  of  the  arrest  and  the  commencement  of 
the  imprisonment  upon  which  he  so  petitioned  &c.  as 

aforesaid. 
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aforesaid.    Averment,  that  the  same  suit  is  now  con-  1839. 
tinued  and  prosecuted  in  his  name,  with  the  express  ^~ 
privity  and  approbation  and  consent  of  the  said  JV.  Wal- 
lis  and  E.  Blakemore^  and  for  and  on  their  behalf  as 
such  assignees  as  aforesaid.  Verification. 
General  demurrer,  and  joinder. 


Crompton,  for  the  defendant.  The  assignees  cannot 
continue  this  action  in  the  plaintiff's  name ;  for  the  sum 
to  be  recovered,  and  the  right  to  sue  for  it,  are  vested 
absolutely  in  themselves.  The  plea  is  unanswered.  In 
Kinnear  v.  Tarrant  (a)  a  similar  plea,  of  the  plaintiff's 
bankruptcy,  was  pleaded  to  a  declaration  in  scire  facias, 
and  held  good  on  demurrer  to  a  replication  alleging 
that  the  action  was  continued  by  the  assignees  for  the 
benefit  of  the  creditors.  The  law  of  that  case  is  recog- 
nised in  Biggs  V.  Cox{b)  and  Baylis  v.  Hayward  (c)^ 
and  is  supported  by  the  distinction  often  drawn  in 
cases  regarding  property  acquired  after  bankruptcy, 
where  it  has  been  held  that  in  respect  of  such  property 
an  uncertificated  bankrupt  may  sue  in  his  own  name  if 
the  assignees  do  not  interfere,  but  not  so  if  the  pro- 
perty was  acquired  before  the  bankruptcy.  Drayton  v. 
Dale  (d)  is  a  case  of  this  class ;  and  Taylor  v.  Bu- 
chanan [e)  and  Lea  v.  Telfer  (g)  shew  that  the  same 
principles,  as  to  the  bringing  of  actions,  prevail  in  cases 
of  insolvency  as  in  that  of  bankruptcy.  The  statutory 
provisions  in  the  one  case  are,  in  effect,  the  same 
as  those  in  the  other.  Guinness  v.  Carroll  [h)  may 
be  cited,  but  is  no  real  exception  to  the  rule  de- 

(a)  15  East,  622.  (6)  4  B.  ^  C.  920. 

(c)  4:A.  ^  E.  256.  (d)  2B.ScC.  298. 

(e)  4  5.  ^  C.  419,  420.  (g)  1  Carr.  ^  P.  146. 

(k)  1  B.  Sc  Ad.  459. 

T  t  4  duced 
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18S9.  duced  from  the  other  cases.  There  a  judgment  entered 
"  up  by  the  plaintiff,  after  bankruptcy  and  assignment,  on 
a  warrant  of  attorney  given  before  the  bankruptcy,  was 
held  to  be  regular.  But  the  obtaining  judgment  on  a 
warrant  of  attorney  is  a  peculiar  proceeding ;  and,  as 
Patteson  J.  suggested  there,  "  if  the  warrant  of  attorney 
was  given  to  enter  up  judgment  in  the  bankrupt's  name 
and  no  other,  the  assignees  could  not  have  made  them- 
selves parties  in  any  other  way  than  by  using  his  name." 
[^Patteson  J.  This  plaintiff  took  the  benefit  of  the  In- 
solvent Act  after  having  commenced  the  present  action. 
Why  may  not  the  assignees  go  on  with  the  action  in  his 
name  till  final  judgment,  as  was  done  in  Bibbins  v. 
Mantel  {a)  ?  Before  final  judgment  they  cannot  have  a 
scire  facias  to  put  them  on  the  record.]  The; answer  is 
pointed  out  in  Kinnear  v.  Tarrant  [b)  :  the  plaintiff, 
in  Bibbins  v.  Mantel  (a),  had  obtained  interlocutory 
judgment,  and  a  writ  of  enquiry  had  been  awarded  be- 
fore the  bankruptcy;  and  the  action  was  held  to  be  pro- 
perly carried  on  in  his  name  till  final  judgment,  because 
the  defendant  had  no  day  in  Court,  and  could  no  longer 
plead  any  thing  to  the  action  {c).  The  same  reason  does 
not  apply  here. 

Archboldy  contra.  That  point  was  taken  in  argument 
in  Kinnear  v.  Tarrant  [b) ;  but  the  judgment  does  not 
turn  upon  it.  Nothing,  as  to  the  scire  facias,  had  been 
done  in  that  case  before  the  commission,  except  issuing 
process,  which  was  not  alleged  to  have  been  served 
when  the  commission  issued.  The  decision  in  Biggs  v. 
Co:r  (d)  was  that  the  assignees  might  sue  on  promises, 

(a)  2  Wils.  358,  378.    Hewit  v.  Mantell,  2  Wils.  372. 

(b)  15  East,  622.  (c)  Hewii  v.  Mantell,  2  Wils.  372. 
(d)  4B.8^C.  920. 

while 
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while  an  action  commenced  against  the  same  party  by  1839. 
the  bankrupt  before  his  bankruptcy,  on  the  same  pro- 

"        ^  SWANN 

mises,  was  still  depending ;  and  there  is  no  doubt  that  against 

111  Sutton. 

ill  such  a  case  assignees  may  either  adopt  the  bankrupt 
action  or  commence  a  new  one.  Indeed  it  would  be 
hard  on  assignees  to  be  bound  by  the  bankrupt's  action, 
in  which  some  proceeding  might  be  defective.  In  Bai/- 
lis  V.  Hayxmrd  [a\  where  the  declaration  was  in  scire 
facias  on  a  judgment,  and  bankruptcy  of  the  plaintiff 
was  pleaded,  it  did  not  appear  that  the  plaintiff'  had  not 
become  bankrupt  before  the  original  action  was  brought; 
if  so,  the  assignees  could  not  have  commenced  that 
action  in  the  bankrupt's  name,  though  they  might  have 
adopted  it  if  commenced  by  him  before  the  bankruptcy. 
Where  a.  plaintiff"  becomes  insolvent  pending  the  action, 
it  is  a  common  practice  to  require  security  for  costs 
from  the  assignees,  or  a  creditor  (6),  the  Courts  thus 
recognising  the  fact  that  the  suit  is  carried  on  for  the 
benefit  of  the  creditors.  The  alleged  reason  for  allow- 
ing assignees  to  proceed  in  the  name  of  the  bankrupt 
after  interlocutory  judgment  and  not  before,  namely 
that  the  defendant  had  no  longer  a  day  in  court,  is  not 
satisfactory,  for  he  might  raise  the  objection  by  audita 
querela.  In  Waugh  v.  Austeri  [c)  the  plaintiff"  became 
bankrupt  between  interlocutory  and  final  judgment,  and 
afterwards  sued  out  execution  in  his  own  name ;  and, 
on  motion  to  discharge  the  defendant  out  of  custody  on 
the  ground  of  irregularity,  the  answer  given  by  this 
Court  was,  "  that  the  bankruptcy  of  the  plaintiff"  did 
not  abate  the  suit;  and  that  they  had  in  several  in- 

(a)  4  A.  8f  E.  256. 

(6)  See  Heafordv.  Knight^  2  B.  ^  C.  579.  Doyle  v.  Anderson,  2  Dowl. 
F.  C.  596. 

(c)  3  T.  R.  437. 

stances 
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1839.  stances  permitted  the  assignees  to  continue  a  suit  com- 
^  '  menced  by  a  bankrupt  in  his  name."  \_Patteson  J.  How 
against       do  you  distinguish  the  present  case  from  Minchin  v. 

SUTION.  . 

Hart  (a)  r]  The  assignees  there  repudiated  the  action 
by  not  giving  security  for  costs.  \_Patteson  J.  It  does 
not  appear  that  they  had  refused.  And  Bayley  J.  said 
that  the  Court  would  not  have  ordered  security  if  they 
had  known  that  the  defendant  meant  to  plead  the  bank- 
ruptcy of  the  plaintiff.]  The  pleadings  in  that  case  had 
not  gone  on  to  a  replication,  as  here.  And  it  does  not 
appear  what  the  nature  of  the  action  was :  it  might 
have  been  one  which  the  assignees  could  not  adopt. 
The  judgment  of  the  Court  of  Common  Pleas  in  Bib^ 
bins  V.  Mantel  (b)  is  an  authority  in  favour  of  the 
plaintiff;  and  the  reporter  there  adds,  "  Nota,  there  is 
no  case  on  the  point  to  be  found  in  the  books  ;  but  the 
statute  21  Jac.  1.  c,  19.  enacts,  that  the  laws  against 
bankrupts  shall  be  in  all  things  largely  and  beneficially 
construed  for  the  relief  of  the  creditors."  Kretchman  v. 
Beyer [c]  is  also  in  the  plaintiff's  favour.  There  the  de- 
fendant below  brought  a  writ  of  error  which  was  duly 
issued,  allowed  and  served ;  the  plaintiff  below  became 
bankrupt ;  the  assignees  sued  out  a  scire  facias ;  and  this 
Court  quashed  the  sci.  fa.,  saying  "  the  assignees  should 
have  gone  on  with  the  writ  of  error  in  the  bankrupt's 
name  till  judgment."  Buller  J.  there  stated  the  rule  to 
be,  "that the  assignees  cannot  make  themselves  parties  to 
the  record  in  any  intermediate  stage  of  the  proceeding, 
but  it  must  be  immediately  after  judgment;  though  an 
interlocutory  judgment  is  sufficient  for  that  purpose." 

(a)  I  Chin.  Rep.  215. 

(b)  2  Wils.  358.    See  Hewit  v.  Mantell,  2  Wils.  372. 

(c)  1  T.  R.  463 

Guinness 
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Guinness  v.  Carroll  {a)  is  a  clear  authority  for  the  plain-  1839. 

tiff.    There  the  action  was  brought  in  the  plaintiff's   

name  on  a  judgment  signed  after  he  became  bankrupt ;  against 
the  defendant  pleaded  bankruptcy  of  the  plaintiff  and  Sutton. 
assignment  of  his  effects  before  judgment  signed  ;  and 
this  Court  held  the  pleas  bad.  The  judgment  was  upon 
a  warrant  of  attorney  to  enter  up  judgment  on  a  bond  ; 
and  Lord  Tenterden  said  :  "  The  assignee  might  avail 
himself  of  the  warrant  of  attorney,  and  enter  up  judg- 
ment in  the  bankrupt's  name,  or  he  might,  as  assignee, 
sue  in  his  own  name  upon  the  bond.    By  taking  one 
remedy  he  would  waive  the  other;  and  if  he  did  not 
sue  upon  the  bond,  it  cannot  be  supposed  but  that  he 
meant  to  take  the  benefit  of  the  warrant  of  attorney. 
It  is  immaterial  to  the  defendant  in  which  way  the  debt 
is  recovered."    [Lord  Demnan  C.  J.    Suppose  the  in- 
solvent here  were  to  obtain  judgment,  and  the  assignees 
were  then  to  bring  another  action  on  the  same  pro- 
mises.]   The  answer  would  be  that  this  action  -was 
under  the  control  of  the  assignees.  [Lord  Denman  C.  J. 
The  defendant  does  not  know  that.]    The  same  observ- 
ation might  have  been  made  in  Bibbins  v.  Mantel  (b) 
and  Waugh  v.  Austen  {c).    But  the  defendant  may  as- 
certain the  fact.    He  may  call  on  the  assignees  to  give 
security  for  costs.    The  Insolvent  Debtors'  Act,  7  G.  4. 
c.  57.,  and  the  bankrupt  acts,  are  not  so  far  analogous 
as  was  suggested  on  the  other  side.    Stat.  6  G.  4.  c.  16. 
5.  63.,  adopted  from  stat.  1  Jac,  1.  c.  15.  s.  13.,  disables 
the  bankrupt,  after  assignment,  from  recovering  or  re- 
leasing any  debt  due  to  him  :  stat.  7  G.  4.  c.  51,  does 
not  go  so  far  in  any  of  its  provisions. 


(a)  1  B.  ^  Ad.  459. 
(g)  3  T.  R.  437. 


(b)  2  Wils,  358. 

Crompton^ 
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1839.  Crompton,  in  reply.    Kinnear  v.  Tarrant  {a)  did  not 

'  at  all  turn  (as  has  been  suggested)  upon  the  state  of  the 

SWANN  .  ^  &&  / 

against      cause  as  to  service  of  process.    And  the  observation  on 

Sutton. 

that  subject  does  not  apply  to  Minchin  v.  Hart  (b). 
This  last  case  shews  that  the  practice  as  to  security  for 
costs  does  not  affect  the  right  of  a  defendant  to  plead 
the  bankruptcy  of  the  plaintiff.  It  is  said  that  the  as- 
signees there  had  repudiated  the  action ;  but  that  does 
not  appear.  They  might  have  come  in  and  replied  to 
the  plea  of  bankruptcy,  as  in  the  present  case.  Lord 
Tenter  den  did  say,  in  Guinness  v.  Carroll  (c),  that  the  as- 
signee might  proceed  in  the  bankrupt's  name ;  and  no 
doubt  he  might,  but  not  if  a  plea  of  bankruptcy  were 
pleaded.  In  Kinnear  \.  Tarrant  {a)  the  earlier  cases 
now  cited  were  under  consideration,  and,  in  Biggs  v. 
Cox{d),  Bayley  J.  observes  that  the  judgment  of  the 
Court  in  Kinnear  v.  Tarrant  [a)  "  corrected  the  former 
decisions  in  which  it  was  held  that  assignees  might  con- 
tinue  suits  commenced  by  the  bankrupt,  and  decided 
that  defendants  might  insist  upon  stopping  such  suits 
and  force  the  assignees  to  become  plaintiffs,  so  that  it 
might  appear  upon  the  record  to  whom  the  payment 
compelled  by  the  judgment  was  made."  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman  C.  J.  I  think  this  plea  is  good,  and 
not  answered.  Since  the  plaintiff  brought  his  action, 
all  his  rights  have  been  transferred  by  the  insolvency ; 
and  the  defendant  is  at  liberty  to  plead  that  fact.  The 
practice  as  to  security  for  costs  leaves  the  right  un- 
touched. 

(a)  15East,622,  (6)  1  Chitt.  Rep.  215. 

(c)  1  B.  ^  Ad.  459.  (d)  4B.  4;  C.  920. 

LlTTLEDALE 
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LiTTLEDALE  J.  The  authorities  shew  that  an  insol-  1839. 
solvent  could  not  commence  an  action  after  his  insol-  ~ 

SWANX 

vency ;  and,  if  so,  neither  can  he  continue  it.    In  Kin-  against 

SUTTOK. 

near  v.  Tarrant  [a)  the  plea  was  clearly  good,  supposing 
the  requisite  steps  to  have  been  taken  for  bringing  a 
scire  facias,  before  the  bankruptcy.  In  Minchiri  v. 
Hart  {b)  the  plea  of  bankruptcy  was  held  good  ;  and  in 
Bretherton  v.  Osborne  (g),  before  me,  the  sufficiency  of 
such  a  plea  was  not  disputed.  The  plaintiff'  has,  by 
taking  the  benefit  of  the  Insolvent  Debtors'  Act,  dis- 
abled himself  from  continuing  the  suit ;  and  that  is  a 
good  defence.  A  distinction  was  suggested  between 
the  insolvent  and  bankrupt  acts :  but  all  the  rights  of 
action  are  transferred  in  the  one  case  as  well  as  the 
other. 

Patteson  J.  The  argument  for  the  plaintiff"  proceeds 
on  the  supposition  that  the  practice  of  obliging  assignees 
to  give  security  for  costs  deprives  a  defendant  of  his 
right  to  plead  the  bankruptcy  or  insolvency.  But  the 
practice  cannot  take  away  the  legal  right  of  pleading 
such  a  defence. 

Williams  J.  concurred. 

Judgment  for  defendant. 


(o)  15  East,  622.  (6)  1  Chitt.  Rep.  215. 

(c)  1  Dowl.  P.  a  457. 
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Friday, 
June  21st. 


Calvert  against  Moggs. 


Debt  for  goods 
sold  and  deli- 
vered, money 
had  and  re- 
ceived, and  on 
an  account 
stated.  Plea, 
nil  debet 
(pleaded  before 
Beg.  Gen. 
Trin.  1  Vict. 
requiring  the 
VFords  "  by  sta- 
tute"). Special 
demurrer. 
Held  that,  since 
the  new  rules  of 
pleading,  the 
plea  could, 
under  no  cir- 
cumstances, be 
good  as  to  the 
last  count;  and 
that,  being 
pleaded  to  the 
whole  declar- 
ation, it  was 
bad  for  the 
whole. 


J^EBT  for  goods  sold  and  delivered  and  money  had 
and  received,  and  on  an  account  stated.  Plea,  nil 
debet  (in  the  common  form.)  Demurrer,  assigning  for 
special  cause,  that  the  plea  of  nil  debet  is,  by  the  new- 
rules  of  pleading,  not  allowed  in  any  action  {a).  The 
plea  was  pleaded  before  Eeg»  Gen,  Trin.  1  Vict,  (b)  re- 
quiring the  words  "  By  statute  "  in  the  margin. 

Wigktman,  for  the  plaintiff.  The  new  rules  of  plead- 
ing expressly  prohibit  the  plea  of  nil  debet  to  an  action 
of  debt ;  and  Smedley  v.  Joyce  {c)  shews  that  advantage 
may  be  taken  of  this  objection  upon  demurrer.  [_Pat- 
teson  J.  If  it  is  no  plea,  why  not  take  judgment  by 
default  ?]  It  is  dangerous  to  do  so.  The  plea  may  be 
good  as  to  part  of  the  declaration. 

Peacock,  contra.  The  plea,  if  bad  at  all,  is  only  bad 
by  reason  of  the  late  rules  of  pleading.  The  plaintiff, 
therefore,  ought  to  have  gone  before  a  judge  to  strike 
it  out,  and  not  to  have  demurred.  Upon  summons  he 
might  have  called  on  the  defendant  to  shew  whether  he 
pleaded  nil  debet  by  virtue  of  any  statute.  Earl  Spencer 
v.  Swannell  (d)  shews  that  the  plea  of  nil  debet  is  still 
pleadable  in  some  cases.  If  we  suppose  (as  the  fact  is), 
that  the  defendant  is  a  surveyor  of  highways  sued 
for  the  value  of  materials  taken  by  him  for  repairs  of 

(a)  Heg.  Gen.  Hil.  4  W.  4.  Pleadings  in  Particular  Actions,  II. 
5  B.  ^  Ad.  viii. 

(6)  SA.^E.  279.     (c)  2  C.  M.  ^  B.  721.      (rf)  3  M.  f  W.  154. 
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roads  by  virtue  of  sect.  51  of  the  General  Highway  Act  1839. 
5  &  6      4.  c.  50.,  then  he  has  rio-ht  to  plead  the  ge- 

^  Calvert 

neral  issue  under  sect.  109  of  the  same  act.    The  plain-  against 

MOGGS. 

tilF  has  waived  the  tort,  and  sues  for  goods  sold,  as  he 
may  do,  if  he  can  prove  his  property  in  the  materials;. 
Lee  V.  S/iore  (a),  and  the  judgment  of  Abbott  C.  J.  in 
that  case,  ^ut  such  waiver  will  not  deprive  the  de- 
fendant of  the  benefit  of  the  statute.  [  Wightman,  There 
is  a  count,  on  an  account  stated,  to  which  the  statute 
cannot  possibly  apply.]  It  is  enough,  on  demurrer,  if 
there  be  any  supposable  case,  in  which  the  plea  would 
be  good  by  statute.  Now,  under  sect.  Ill,  the  surveyor 
may  employ  an  attorney  to  defend  prosecutions  against 
the  parish,  and  the  plaintiff  may  be  such  an  attorney, 
and  may  now  be  suing  the  defendant  on  a  settlement  of 
accounts  between  them.  Besides,  the  demurrer  is  too 
large,  for  the  plea  must  be  taken  as  pleaded  separately 
to  each  count.  Now  if  the  plea  be  good  as  to  one, 
the  plaintiff  should  have  demurred  to  it  so  far  only 
as  it  applied  to  the  other  ;  Spyer  v.  Thelwell  (6),  Webb 
V.  Baker  (c). 

Wightman^  in  reply.  The  provision  of  such  a  statute, 
which  gives  the  defendant  the  benefit  of  the  general 
issue,  cannot  apply  to  a  case  like  this.  \JLittledale  J. 
referred  to  Irving  v.  Wilson  (d)  and  Greenway  v. 
Hurd{e).']  An  account  stated,  under  the  circumstances 
suggested,  could  not  be  within  the  protection  of  the  sta- 
tute. The  provisions  respecting  the  laying  of  the  venue, 
and  tendering  amends,  are  inapplicable  to  such  a  state  of 

(a)  1  B.  8f  C.  94,  97. 

(6)  2  a  M.  4:  R.  692.     -S".  a  Tyrwh.      Gr.  191. 

(c)  7  A.  ^  E.  841.    See  Hartshorne  v.  Watson,  4  New  Ca.  178. 

{d)  4  T.  R.  485.  (e)  4  T.  R.  553. 

things. 
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1839.       things.    The  plea,  being  disallowed  except  in  certain 
cases,  is  prima  facie  bad ;  and  the  defendant  cannot  be 

Calvert  '  r 

agaiiist       allowed  to  support  it  by  suggesting  possible  circum- 

MOGGS. 

stances,  dehors  the  record,  under  which  the  plea  may  be 
admissible.  There  should  be  some  suggestion,  or  alle- 
gation on  the  record,  to  shew  that  the  defendant  is  avail- 
ing himself  of  a  statute;  otherwise  a  demurrer  will 
always  be  bad,  where  the  plea  may,  by  possibility,  be  a 
good  one.  In  fact  it  will  be  useless  to  demur  at  all  to 
any  plea  of  the  general  issue.  \_Patteson  J.  Suppose  a 
defendant  were  now  to  add  to  such  a  plea  the  words 
"  by  statute."  How  could  we  deal  with  it  on  demurrer?] 
If  it  were  a  mere  trick,  the  plaintiff  might  go  before  a 
judge  to  make  the  defendant  shew  what  statute  was 
meant.  But  here  there  is  nothing  to  indicate  that  the 
defendant  relies  on  one  at  all.  At  all  events,  if  the 
count  upon  an  account  stated  be  one  to  which  the  plea 
of  nil  debet  must,  under  any  circumstances,  be  inadmis- 
sible, then  the  plea,  being  pleaded  to  the  whole  declar- 
ation, is  bad. 

Lord  Denman  C.  J.  An  action  upon  an  account 
stated  could  never  have  been  contemplated  by  the  109th 
section  of  5  &  6  W.  4.  c.  56.  Then,  the  plea  being 
pleaded  to  the  whole  declaration,  the  defendant  cannot 
object  that  the  demurrer  goes  to  the  whole  plea. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Leave  to  amend  the  plea  within  a  week 
on  an  affidavit  of  merits,  otherwise 
S.  Judgment  for  the  plaintiff. 
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Skuse  ap-ainst  Davis.  Friday, 

o  June  21st. 

TRESPASS  for  assaulting  and  beating  the  plaintiff.  Trespass  for 
sssEult  and. 

Venue,  SuVKey,  battery;  Plea, 

that  plaintiff 

Plea,  that  the  trespasses  were  committed  after  the  had  complained 

,  of  the  same 

passmg  or  stat.  9  G.  4.  c.  31.,  and  amounted  to  no  more  trespass  to  two 
than  a  common  assault  and  battery  within  the  mean-  ing\^o^star*''^^° 
inff  of  that  act;  and  that,  after  the  commission  of  the  '"^u'j 

o  '  -  '  s.  27.,  who  had 

trespasses,  upon  complaint  of  plaintiff  then  made  by  dismissed  the 

complaint,  and, 

him  of  the  said  trespasses,  according  to  the  said  statute,  thereupon  did, 

iiry-ty^"  ^^^°*'di"g  to 

defendant  was  summoned  and  appeared  before  G.  O.  the  said  statute, 

and  A.  O.,  then  being  justices  of  the  peace,  &c.  in  and  out  a^certi^fi^'^^ 

for  the  county  of  Surrey ;  and  thereupon  the  said  &c.,  the^ct'oTsuch 

so  beino^  such  justices,  did  then  dismiss  the  said  com-  dismissal,''  and 

o  J  '  delivered  it  to 

plaint  upon  the  hearing  thereof,  and  thereupon  did  then,  ^^j^*^"^^"^' 
according  to  the  said  statute,  forthwith  make  out  a  cer-  fendant  was 

released  &c. 

tificate  under  their  hands,  stating  the  facts  («)  of  such  Held,  on  spe-  j 
dismissal,  and  did  then  deliver  such  certificate  to  the  that  the  plea ' 
defendant ;  whereby,  and  by  force  of  the  statute,  defend-  Xw^ng  that"°* 
ant  became,  and  still  is,  released  from  this  action  so  i!^ 

'  '  had  been  dis- 

far  as  relates  to  the  said  trespasses,  &c.    Verification.     missed  upon 

^  one  of  the 

Demurrer,  for  that  it  did  not  appear  on  what  ground  grounds  spe- 
cified in  sect. 

the  complaint  was  dismissed;  whether  because  the  assault  27. ;  and, 

.       .      I  .  ^ .  semble,  the  cer- 

was  not  proved,  or  was  justiiied,  or  was  so  tririmg  as  tificate  itself 
not  to  deserve  punishment ;  or  because  the  justices  had  th?ground  of 
no  jurisdiction.    That  the  jurisdiction  of  the  justices  did 
not  appear  in  the  plea,  inasmuch  as  it  did  not  appear 
that  the  trespasses  were  committed  in  Surrey.    That  it 
did  not  appear  that  plaintiff  caused  defendant  to  be 


(a)  See  post,  p.  638.  note  (a). 

Vol.  X.  U  u  summoned 
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summoned  before  the  justices,  or  that  defendant  was 
summoned  before  them.  That  it  was  not  positively 
stated,  but  only  by  way  of  argument  and  inference,  that 
the  justices  had  heard  the  complaint,  or  heard  or  ex- 
amined the  plaintiff,  or  witnesses  in  his  behalf.  That 
the  tenor  and  effect  of  the  certificate  ought  to  have 
been  set  out,  whereby  tlie  Court  might  judge  of  the 
sufficiency  of  it  to  bar  the  plaintiff ;  and  that  the  facts 
of  such  dismissal,  alleged  to  have  been  stated  in  the 
certificate,  ought  to  have  been  set  forth. 

Byles,  for  the  plaintiff.  The  plea  ought  to  have  set 
forth  the  tenor  or  effect  of  the  certificate,  so  as  to  shew 
upon  what  grounds  the  complaint  was  dismissed ;  for 
it  is  only  a  bar  when  dismissed  on  certain  grounds. 
Sect.  27  of  Stat.  9  G.  4.  c,  31.  provides  that  where  com- 
plaint is  made  before  two  justices  of  a  common  assault 
or  battery,  "  if  the  justices,  upon  the  hearing  of  any 
such  case  of  assault  or  battery,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the  com- 
plaint, they  shall  forthwith  make  out  a  certificate  under 
their  hands  stating  the  fact  of  such  dismissal,  and  shall 
deliver  such  certificate  to  the  party  against  whom  the 
complaint  was  preferred."  Sect.  28  enacts  that  any 
person  who  obtains  such  certificate,  or,  being  convicted, 
shall  have  paid  the  fine  or  suffered  the  imprisonment 
awarded  for  non-payment,  shall  be  released  from  all 
further  proceedings,  civil  or  criminal,  for  the  same 
cause.  Sect.  29  provides  that  in  case  the  justices  shall 
find  the  assault  or  battery  to  have  been  accompanied  by 
an  attempt  to  commit  felony,  or  shall  be  of  opinion  that 

it 
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it  is  a  fit  subject  for  an  indictment,  they  shall  abstain  1839. 
from  any  adjudication  thereupon,  and  shall  deal  with  " 

Skuse 

the  case  as  before  the  passing  of  the  act  ;  and  there  is  a  against 
further  proviso  that  the  act  shall  not  authorise  justices 
to  hear  and  determine  a  case  in  which  any  question  shall 
arise  as  to  title  to  lands,  &c.,  or  as  to  bankruptcy  or 
insolvency,  or  execution  under  process.  Hence  it 
appears  that  a  certificate  is  no  defence  unless  in  the  case 
of  dismissal  upon  one  of  the  three  grounds  mentioned 
in  sect.  27,  viz.,  want  of  proof ;  a  justification  ;  or  the 
trifling  nature  of  the  offence.  Here  no  such  grounds 
are  stated  in  the  plea,  or  alleged  to  have  been  set  forth 
in  the  certificate.  The  complaint  may  have  been  dis- 
missed on  one  of  the  grounds  referred  to  in  sect.  29. 
\_Patteson  J.  The  justices  are  not  to  give  a  certificate  in 
cases  within  sect.  29.  Your  argument,  therefore,  sup- 
poses that  they  have  acted  irregularly  in  this  respect.] 
Nothing  is  to  be  presumed  in  support  of  the  acts  of  an 
inferior  jurisdiction.  [He  then  argued  that  the  plea 
should  have  shewn  the  offence  complained  of  to  have 
been  committed  within  the  jurisdiction  of  the  justices  of 
the  county  of  Surrey;  and  he  cited  Helier  v,  Hufzdred 
de  Benhurst  (a\  2  Hale  P,  C.  50,  51,  and  5  &  6  W,  4. 
c,  19.  s.  38.  Upon  that  point  it  became  unnecessary 
to  give  any  judgment;  but  the  Court  intimated  an 
opinion,  that  as  the  venue  was  laid  in  Surrey^  and 
the  justices  were  alleged  in  the  plea  to  have  been 
justices  for  that  county,  it  must  be  presumed  that  the 
assault  was  committed  within  their  jurisdiction ;  and 
that,  at  all  events,  they  were  the  justices  before  whom 
the  plaintiff  had  chosen  to  make  his  complaint.] 

(a)  Cro.  Car.  211. 


U  U  2 


M,  Chambers, 
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M.  Chambers,  contra.  The  plea  exactly  follows  the 
words  of  the  act.  Though  it  requires  a  certificate 
stating  "  the  fact  of  such  dismissal,"  it  does  not  require 
the  fads  {a)  to  be  stated,  upon  which  the  dismissal  was 
founded.  Where  a  statute  requires  notice  of  an  appeal, 
general  notice  is  sufficient,  unless  the  statute  also  re- 
quires the  cause  or  ground  to  be  specified.  The  cer- 
tificate is  alleged  to  have  been  made  "  according  to  the 
statute,"  that  is,  legally  and  regularly ;  and  the  com- 
plaint is  also  stated  to  have  been  so  made ;  it  is,  thjere- 
fore,  to  be  presumed  that  all  was  regular,  and  that  the 
case  was  one  in  which  a  certificate  was  proper.  The 
rule  "  omnia  praesumuntur  rite  acta "  applies,  and  the 
intendment  must  be  in  favour  of  the  justices  who  gave 
this  certificate.  If  the  dismissal  took  place  on  any  of 
the  grounds  mentioned  in  sect.  29,  or  for  want  of  juris- 
diction, the  plaintiff  ought  to  have  stated  that  in  a 
replication.  But,  in  fact,  no  certificate  at  all  would 
be  grantable  in  those  cases.  Credit  must  be  given  to 
the  justices  for  the  regularity  of  their  acts,  for  they  do 
not  constitute  what  is  usually  called  an  inferior  court, 
but  a  tribunal  of  a  special  nature,  established  by  statute 
for  certain  purposes. 

Byles^  in  reply.  The  words  "  such  dismissal "  mean 
a  dismissal  under  the  special  circumstances  particu- 
larised by  the  statute.  The  certificate,  therefore,  ought 
to  specify  the  circumstances,  otherwise  the  party  has  no 
means  of  knowing  whether  it  is,  or  is  not,  a  bar  to  further 
proceedings;  for  the  justices  are  not  bound  to  assign 
reasons  for  their  judgment  upon  a  complaint.    If  the 

(a)  The  word  used  in  the  plea  was  "facts ; "  but  this  was  stated  by 
the  defendant's  counsel  to  be  a  mistake  for  "fact." 

certificate 
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certificate  does  not  state  the  ground  of  dismissal,  neither  1839. 
plaintiff  nor  defendant  can  tell  the  effect  of  it,  or  whe- 

Skuse 

ther  it  be  a  legal  certificate  or  not.  against 


Lord  Denman  C.  J.  The  defendant  does  not  bring 
himself  within  the  protection  of  the  statute,  unless  he 
shews  the  certificate  to  be  legal  and  regular.  The 
statute  directs  the  justices  to  grant  a  certificate  upon  a 
dismissal  in  three  cases  only.  Unless  it  be  granted 
upon  one  of  the  grounds  specified  in  the  act,  it  is  in- 
effectual; therefore  it  ought  to  shew  the  ground  upon 
which  it  is  given,  otherwise  neither  party  can  know 
whether  it  is  a  bar  or  not. 


Davis. 


Patteson  J.  (a).  I  was  at  first  inclined  to  think  that 
the  legal  presumption  in  favour  of  the  acts  of  the  justices 
was  sufficient  to  support  the  plea.  But,  upon  consider- 
ation, I  think  we  are  bound  to  give  some  effect  to  the 
word  "  such.'*  "  Such  dismissal "  must  mean  a  dismissal 
on  one  of  the  grounds  mentioned  in  sect.  27 ;  and  the 
certificate  ought,  therefore,  to  state  that  the  complaint 
had  been  dismissed  upon  one  of  those  grounds. 

Williams  J.  In  the  case  of  justices  of  the  peace, 
their  acts  cannot  be  presumed  to  be  legal  and  regular 
until  their  jurisdiction  is  shewn.  There  are  only  three 
cases  in  which  their  certificate  will  have  the  effect  of 
protecting  the  defendant  from  an  action  ;  it  ought,  there- 
fore, to  appear  to  have  been  given  on  one  of  those  three 
occasions. 

Judgment  for  the  plaintiff. 

(a)  Littledale  J.  was  absent. 


U  u  3 


M,  Chambers 
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M,  Chambers  then  asked  leave  to  amend,  but 

Per  Curiam.    We  never  allow  an  amendment  after 
argument. 
S. 


Friday, 
June  Sl'st. 

Stat.  57  G.  3. 
C.93.  regulating 
the  costs  of  dis- 
tresses for  rent 
not  exceeding 
201. ,  has  not 
repealed  the 
provisions  of 
2  W.^  M. 
sess.  1.  c.  5., 
so  as  to  make 
an  appraise- 
ment by  one 
bi'oker  suf- 
ficient upon 
such  distress. 


Allen  against  Flicker  and  Another. 


^ASE  for  distraining  goods  of  the  plaintiff  for  rent  in 
arrear,  and  selling  them  without  having  the  same 
previously  appraised  by  two  sworn  appraisers,  contrary 
to  the  form  of  the  statute,  &c. 

Plea,  that  the  arrears  of  rent  so  distrained  for  at  the 
time  of  the  distress  amounted  to  less  than  20/.,  to  wit, 
IL  125.  6d.  only ;  wherefore  defendant  did  not  cause  the 
said  goods  to  be  appraised  by  two  sworn  appraisers. 
Verification. 

Demurrer,  assigning  for  causes  that  the  plea  at- 
tempted to  raise  an  immaterial  issue,  namely,  that  the 
arrears  of  rent  were  under  20/.;  that  the  fact  of  the 
arrears  not  exceeding  20/.  was  no  defence ;  and  that  the 
plea  amounted  to  a  plea  of  not  guilty.  Joinder. 


Heaton  for  the  plaintiff.  The  principal  question  is, 
whether  stat.  2  W.  Sf  M.  sess.  1.  c.  5.  s.  2.,  which  re- 
quires two  sworn  appraisers  to  value  goods  distrained, 
is  repealed  as  to  distresses  for  rent  not  exceeding  20/. 
by  stat.  57  G,  3.  c.  93.  The  last  statute  enacts  that 
no  person  making  a  distress  for  such  rent,  nor  any 
person  employed  in  making  it,  or  doing  any  act  in  the 
course  of  such  distress,  shall  receive  out  of  the  produce, 
or  from  the  tenant,  or  landlord,  or  from  any  other  per- 
son, 
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son,  any  more  costs  and  charges  for  such  distress  or 
other  matter,  than  such  as  is  fixed  and  set  forth  "  in 
the  schedule  hereunto  annej^ed."  The  schedule  fixes 
6d.  in  the  pound  for  the  appraisement,  "  whether  by  one 
broker  or  more."  Fletcher  v.  Saunders  (a)  will  be  relied 
upon  to  shew  that  one  broker  is  enough.  But  BisJiop 
V.  Bryant  (6),  before  Tindal  C.  J.,  is  to  the  contrary. 
The  schedule  is  no  part  of  the  act  itself,  but  only  an- 
nexed to  it,  and  is,  moreover,  not  inconsistent  with  the 
first  act;  for  a  single  broker,  or  even  no  broker  at  all, 
may  be  employed  by  consent. 

G'MaUey,  contra.  The  last  act  is  an  extension  of 
the  powers  of  the  first  for  the  benefit  of  both  parties, 
and  in  reduction  of  the  expense  of  distresses.  \_Pat- 
teson  J.  The  tenant  will  only  have  to  pay  6d,  in  the 
pound,  whatever  be  the  number  of  brokers.  It  is,  there- 
fore, no  benefit  to  the  tenant,  but  to  the  landlord,  that 
one  only  should  be  employed.]  The  schedule,  which 
is  engrafted  on  the  act,  evidently  contemplates  the  em- 
ployment of  one  broker,  and  can  hardly  be  construed 
to  refer  to  a  case  of  irregular  appraisement  by  consent, 
where  parties  are  in  a  condition  to  arrange  both  the 
number  of  appraisers  and  expense  of  valuation.  Fletcher 
v.  Saunders  [a)  is  in  point,  and  was  not  questioned  by 
any  motion  before  the  Court  above. 

Lord  Denman  C  J.  It  is  clear  to  me  that  the  act  of 
2  W.  Sc  M,  c.  5.  is  in  full  force.     The  schedule  of 
57  G.  3.  c,  93.  probably  refers  to  the  case  of  the  em- 
•  ployment  of  a  single  appraiser  by  consent ;  but,  at  all 


1839. 

Allen 
against 
Fucker, 


(a)  1  Moo.  4:  R.  375. 

U  u  4 


(b)  6  C.  &  P.  484. 

events. 
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1839.       events,  it  is  too  loosely  worded  to  operate  as  a  repeal  of 
the  former  act. 


Allen 
against 
Flicker. 


Patteson  J.  (a).  It  is  possible  that  the  latter  act 
may  have  been  framed  with  the  object  ascribed  to  it, 
of  relieving  parties  from  the  expence  of  two  brokers; 
but  it  would  be  giving  too  much  effect  to  the  loose  words 
in  the  schedule,  if  we  were  to  decide  that  they  had 
repealed  the  positive  directions  of  the  preceding  act. 
It  might  as  well  be  argued  that  none  but  brokers  can 
now  be  employed  to  appraise  the  goods  distrained,  be- 
cause none  but  brokers  are  named  in  the  same  schedule. 

Williams  J,  concurred. 
S.  Judgment  for  the  plaintiff. 

(a)  Littledale  J.  was  absent, 


•f*'''^"^',  ,  Francis  against  Baker. 

June  21st.  o 

Assumpsit  for    TNDEBITATUS  assumpsit  for  money  paid  for  the 

money  paid.  r   i  r     ^  i  •  -r»i 

Plea,  that  the  use  ot  derenaant  at  his  request.  Jrlea,  as  to  100/. 
bj'^^pllintfff  as''^  parcel  &c.,  that  the  same  was  money  paid  in  and  for 
fe^ndant^in^the  purchase  of  Certain  railway  shares  by  plaintiff  as 

purchase  of  affcut  for  defendant ;  and  that  plaintiff,  after  such  pay- 
railway  shares;     ^  ^  ^  ^ 

that  plaintiff     ment,  had  thereupon  delivered  to  him  as  such  agent, 

thereupon  re-  ^ 

ceived  certi-      and  received  as  such  agent,  the  certificates  of  title  of  the 

ficates  of  the 

title  of  said  Said  shares  for  defendant,  and  ought,  as  such  agent,  to 

ought'to  have  have  delivered  the  same  to  defendant,  in  order  that  de- 

to  defendant,™  fendant  might  have  sold  and  disposed  of  the  shares  to 

but  refused  to 

do  so,  and  afterwards  wrongfully  converted  them  to  his  own  use,  whereby  the  shares  and 
certificates  became  lost  to  defendant :  Held,  that  the  plea  was  bad,  inasmuch  as  it  either 
amounted  to  the  general  issue,  or  alleged  matter  that  was  no  avoidance  of  the  contract,  but 
only  ground  of  a  cross  action. 

his 
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his  own  use  and  benefit ;  but  that  plaintiff  refused  so  1839. 
to  do ;  and  after  the  said  payment  for  such  shares,  and   

Francis 

before  the  commencement  of  the  suit,  to  wit,  on  &c.,  against 
wrongfully  and  in  breach  of  his  duty  as  such  agent, 
converted  the  certificates  to  his  own  use,  whereby  the 
said  shares  and  certificates  became  lost  to  defendant. 
Verification. 

Demurrer,  for  that  the  plea  amounted  to  the  general 
issue;  that  it  admitted  100/.  payable  to  plaintiff  on  re- 
quest, and  that  a  breach  of  duty  in  a  separate  trans- 
action was  no  satisfaction ;  that  if  the  delivery  of  the 
certificate  was  a  condition  precedent,  then  100/.  did  not  * 
become  payable  on  request ;  that  the  plea  was  an  ar- 
gumentative denial  that  it  was  so  payable,  and,  as  such, 
amounted  to  the  general  issue ;  that  defendant's  liability 
to  pay  could  not  be  discharged  by  a  subsequent  wrong- 
ful conversion  by  plaintiff,  not  proceeding  from  any 
fraud  committed  in  the  original  accruing  of  the  debt ; 
that  plaintiff  had  a  right  of  action,  if  he  acted  legally 
and  bona  fide  in  making  the  payment,  which  was  to  be 
presumed ;  that  the  plea  should  have  stated  that  the 
shares  were  of  some,  and  of  what  value,  and  that  de- 
fendant was  damnified ;  that  it  both  denied  the  debt  and 
also  avoided  it  by  a  discharge,  &c.  Joinder. 

There  was  another  plea,  differing  in  some  respects 
from  the  above,  to  which  the  plaintiff  had  also  de- 
murred ;  but  as  it  was  admitted  in  argument  that  the 
decision  of  the  Court  must  be  the  same  on  both,  this 
part  of  the  pleadings  has  been  omitted. 

Channelli  for  the  plaintiff.  The  plea  either  is  an 
argumentative  denial  that  the  money  was  paid  under 
circumstances  to  enable  the  plaintiff  to  sue  for  it,  and 

therefore 
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therefore  amounts  to  the  general  issue;  or  is  pleaded 
in  confession  and  avoidance,  in  which  case  it  admits 
the  money  to  have  been  paid,  yet  shews  no  discharge  or 
avoidance.  It  admits  a  payment  by  the  plaintiff  of  the 
purchase  money  of  shares  belonging  to  the  defendant, 
and  sets  up  a  conversion  of  the  certificates  as  an  excuse 
for  refusing  to  repay  the  plaintiff.  If  it  means  that  the 
defendant  has  received  no  benefit  from  the  purchase  of 
the  shares,  this  is  a  defence  under  non  assui.npsit ;  Cousins 
V.  Paddon  (a).  If  it  means  that  the  plaintiff  has  impro- 
perly detained  the  certificates,  this  is  only  matter  for  a 
cross  action.  The  plea  was  probably  framed  to  invite 
a  replication  of  de  injuria,  which  would  have  been  bad  if 
the  plea  amounts  to  the  general  issue;  Parker  v.  Riley  {h), 

Wightman,  contra.  This  is  a  plea  in  confession  and 
avoidance.  It  admits  a  payment  for  the  defendant's  use 
at  his  request,  but  states  matter  ex  post  facto  to  shew 
that  the  payment  has  become  useless  by  reason  of  the 
detention  of  the  certificates.  It  is  not  denied  that  the 
payment  was  originally  of  value  to  the  defendant; 
but  it  is  contended  that  he  cannot  be  called  upon 
to  pay  for  that  which  the  plaintiff  will  not  deliver  to 
him.  Suppose  the  plaintiff  bought  a  horse  for  the  de- 
fendant, and  shot  it  as  soon  as  the  purchase-money  was 
paid,  could  he  sue  the  defendant  for  money  paid?  It 
would  be  a  great  injustice  to  put  the^  defendant  to  the 
circuitous  remedy  of  an  action  of  trover  under  such 
circumstances.  Fisher  v.  Samuda  (c)  is,  in  principle,  in 
favour  of  the  plea.   In  Cole  v.  Le  Souef(d),  in  an  action 

(a)  2C.  M.     R.  547.        (b)  3  M.  8f  W.  230.       (c)  1  Camp.  190. 
(d)  5  Dowl.  P.  C.  41.    The  plea  was  pleaded  to  a  count  upon  an 
account  stated,  as  well  as  money  paid, 

for 
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for  money  paid,  the  Court  of  C.  P.  inclined  to  the  opi- 
nion that  a  special  plea,  stating  that  the  insurances, 
effected  by  the  plaintiff  for  the  defendant,  were  invalid 
through  the  plaintiff's  negligence,  was  good  on  special 
demurrer. 

* 

Lord  Denman  C.  J.  The  dilemma  is  not  to  be  got 
rid  of.  The  plea  either  denies  the  payment  under  cir- 
cumstances to  give  any  cause  of  action,  and  therefore 
amounts  to  the  general  issue ;  or  it  confesses,  and  seeks 
to  avoid  it,  by  subsequent  matter,  which  is  only  ground 
of  a  cross  action.  In  fact,  the  plea  does  not  avoid  the 
contract  at  all.  The  damages  arising  from  the  deten- 
tion of  the  certificates  may  be  greater  or  less  than  the 
amount  of  the  purchase-money. 

Patteson  J.  (a).  The  plea  is  a  novelty,  not  in  its 
facts,  but  in  its  principle ;  and  no  sufficient  authority  has 
been  adduced  to  support  it.  In  Cole  v.  Le  Souef  {b)  there 
was  no  decision ;  but  I  incline  to  think  that  the  plea  in 
that  case  amounted  to  non  assumpsit.  There,  however, 
the  policies  were  never  of  any  value  to  the  defendant ; 
here  the  shares  vested  in  the  defendant,  and  were,  at 
least,  of  value  till  the  subsequent  conversion  by  the 
plaintiff.  The  conversion  of  the  certificates  w^as  either 
ground  of  an  action  of  trover,  or,  perhaps,  of  a  set-off, 

Williams  J.  Many  matters  may  now  be  shewn  or 
pleaded  as  a  defence,  which  were  formerly  considered 
only  the  subjects  of  a  cross  action ;  but  in  all  those  cases 
the  defence  arises  out  of  the  terms  of  the  very  contract 
upon  which  the  plaintiff  sues.    Here  the  subject  of  the 
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against 
Baker. 


(a)  Littledale  J.  was  absent. 


(6)  5Dowl.  P.  C.  41. 

plea 
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1839.  plea  is  matter  subsequent  to,  and  dehors,  the  contract, 
■~  and  is  merely  tortious. 

Francis 

against  S.  Judgment  for  the  plaintiff. 

Baker. 


Barry  against  Arnavb, 


^JpHE  following  case  was  stated  by  consent,  under  a 
Judge's  order,  for  the  opinion  of  this  Court. 
This  action  is  brought  by  the  plaintiff,  a  merchant  of 
London,  against  the  defendant,  who  was  the  collector  of 
his  late  Majesty's  customs,  and  employed  in  the  said 


of  the  commissioners  of  his  said  late  Majesty's  customs 
for  the  port  of  Liverpool,  for  refusing,  on  the  6th  day  of 
August  1836,  to  accept  from  the  plaintiff  the  sum  of 
14>^L  125.  Sd,,  the  same  then  being  (as  the  plaintiff 
alleges)  the  full  amount  of  the  customs  duty  then  due 
and  payable  to  our  lord  the  late  King  upon  the  delivery 
for  home  consumption  of  certain  foreign  goods,  to  wit 
38,569  pounds'  weight  of  unmanufactured  tobacco,  then 
being  the  property  of  the  plaintiff^  which  had  before 
then  been  brought  or  come  into  the  United  Kingdom, 
and  were  then  deposited  in  certain  warehouses  at  Liver- 
pool, and  for  refusing  to  sign  a  bill  of  entry  of  the  said 
tobacco  upon  the  due  payment  of  the  said  sum,  where- 


A  collector  of 
customs,  ap- 
pointed by  the 
commissioners 
under  stat. 
3  §•  4  ^.  4. 
c.  51.  s.  6.,  to 
collect  duties 
on  articles 

coming  into  the  ^^^y      coUector  bv  the  order  and  with  the  concurrence 

kingdom,  and, 
on  payment, 
sign  bills  of 
entry  which, 
by  sect.  1 8,  are 
a  warrant  for 
delivery  of  such 
articles  to  the 
party  paying, 
is  not  a  mere 
servant  of  the 
commissioners, 
but  a  substan- 
tive and  im- 
mediate oflBcer 
of  the  Crown ; 
and  his  func- 
tions, as  col- 
lector, are 
ministerial. 
Therefore,  he 
is  liable  in  an 
action  for  non- 
feasance in  the 
exercise  of  his 
office;  as  for 

refusing  to  sign  such  bill  of  entry  without  payment  of  an  excessive  duty. 

The  term  "  wreck  "  in  stat.  3  &  4  4.  c.  52.  s.  50.  is  not  necessarily  limited  to  goods 
which  become  forfeit  to  the  Crown  or  its  grantee  by  not  being  claimed  within  a  year  and 
a  day,  according  to  stat.  Westminster  1.  (3  JEd.  1.  c.  4.). 

Goods  were  imported  into  this  country,  warehoused,  entered  for  exportation,  and  shipped 
for  Belgium  :  the  vessel  was  lost  within  the  English  port,  and  the  goods,  being  partly  thrown 
upon  the  shore,  and  partly  found  floating  on  the  sea  and  landed,  were  conveyed  to  the 
warehouse  of  the  lord  of  the  manor,  and  immediately  claimed  by  the  owner.  Held,  that 
they  were  chargeable  with  duty  as  "  wreck,  brought  or  coming  into  the  United  Kingdom," 
within  stat.  3  ^  4  ?r.  4.  c.  52.  s.  50. 


by 
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by  the  plaintiff  was  prevented  from  obtaining  the  de-  1839. 
livery  of  the  said  tobacco  from  the  said  warehouse,  and  ~ 

Barry 

from  selling  and  disposing  thereof  to  great  advantage :  against 

,  Arnaud. 

and,  the  defendant  hj^ving  pleaded  Not  Guilty,  and  issue 
having  been  joined  thereon,  the  parties  have  agreed  to 
the  following  case. 

In  or  about  March  1836,  the  tobacco  in  question 
amounted  to  38,569  pounds'  weight,  having  been,  to- 
gether with  a  certain  other  quantity  of  the  same,  now 
lost,  imported  into  Great  Britain  from  the  place  of  its 
growth,  and  warehoused  in  certain  warehouses  at  Liver- 
pool, in  the  county  of  Lancaster,  being  then  the  property 
of  JV.  &  J.  Brown  &  Co. ;  was  duly  entered  for  export- 
ation from  the  port  of  Liverpool  by  Joseph  Johnstone, 
consigned  to  J.  Parswell  Pilgrim  Esquire  at  Antwerp,  in 
the  kingdom  of  Belgium,  and  then  shipped  on  board  a 
ship  called  the  London  Packet,  bound  for  Antwerp  ;  with 
which  tobacco  the  said  ship  sailed  on  the  said  intended 
voyage :  but,  shortly  after  leaving  Liverpool,  viz.  on  or 
about  the  29th  day  of  the  said  month  of  March,  the 
said  ship,  after  she  got  out  of  the  limits  of  the  port  of 
Liverpool,  met  with  contrary  winds  and  bad  weather,  and 
was  thereby  forced  and  compelled  to  re-enter  the  limits 
of  the  said  port,  when  and  where  she  struck  on  certain 
sands  in  the  Irish  sea  within  the  said  limits,  and  was 
broken  to  pieces  and  became  a  total  wreck,  and  all  per- 
sons on  board  were  drowned;  but  the  tobacco  in  ques- 
tion, which  formed  part  of  the  said  ship's  cargo,  was 
saved;  that  is  to  say,  some  of  it  was  found  floating  on  the 
sea,  and  the  remainder  was  thrown  on  the  shore  of  the 
English  coast  by  the  sea,  and  was  conveyed  to  the 
warehouse  of  Mr.  Atherton  the  lord  of  the  manor, 
into  which   the  said  tobacco  was   brought  or  came 

as 
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1839.       as  aforesaid;  and  the  said  tobacco  was  afterwards  con-  ' 
g^^^^       veyed  to  a  certain  warehouse  at  Liverpool,  where  it  was 
against       sold  on  the  12th  day  of  April  1836,  by  the  order  of  the 

Arnaud. 

said  Joseph  JoJimtone,  with  the  consent  of  the  proper 
officers  of  his  said  late  Majesty's  customs  in  that  behalf : 
and  the  proceeds  were  applied,  first  to  the  payment  of 
salvage  and  other  usual  charges,  and  then  to  the  benefit 
and  partial  relief  of  the  underwriters,  who  had  insured 
the  same  against  loss  by  perils  of  the  sea;  and  the  plain- 
tiff", being  the  highest  bidder  for  it,  became  the  purchaser 
of  the  same. 

Unmanufactured  tobacco  was,  on  the  6th  day  of  August 
1836,  subject  to  a  duty  of  customs  on  importation  into 
the  United  Kingdom  of  35.  per  pound ;  but  on  that  day 
the  tobacco  in  question  had,  by  the  absorption  of  sea 
water,  increased  in  weight  in  the  proportion  of  60  per 
cent.  In  consequence  of  the  damage  it  had  thereby 
sustained  under  the  circumstances  hereinbefore  detailed, 
it  could  not  be  sold  for  a  sum  amounting  to  35.  per 
pound  on  its  then  weight,  and  was  not  in  fact  worth 
more  than  a  total  sum  of  2892/.  135.  6d, 

By  Stat.  3  &  4  W,  4.  c,  52.  5.  50.  it  is  enacted,  "  that 
all  foreign  goods,  derelict,  jetsam,  flotsam,  and  wreck, 
brought  or  coming  into  the  United  Kingdom  or  into 
the  Isle  of  Man,  shall  at  all  times  be  subject  to  the  same 
duties  as  goods  of  the  like  kind  imported  into  the  United 
Kingdom  respectively  are  subject  to:"(fl!)  "Provided  also, 

that 

(a)  The  words  immediately  following  are  :  "  Provided  always,  that 
if,  for  ascertaining  the  proper  amount  of  duty  so  payable,  any  question 
shall  arise  as  to  the  origin  of  any  such  goods,  the  same  shall  be  deemed  to 
be  of  the  growth,  produce,  or  manufacture  of  such  country  or  place  as  the 
commissioners  of  his  Majesty's  customs  shall  upon  investigation  by  them 
determine :   Provided  also,  that  if  any  such  goods  be  of  such  sorts  as  are 

entitled 
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that  all  such  goods  as  cannot  be  sold  for  the  amount  of  1839. 
duty  due  thereon  shall  be  delivered  over  to  the  lord  of 

Barry 

the  manor  or  other  person  entitled  to  receive  the  same,  against 
and  shall  be  deemed  to  be  unenumerated  goods  (a)" 
And  by  stat.  3  &  4  W.  4.  c,  56.,  schedule  "  Inwards," 
unenumerated  goods,  unmanufactured,  are  subject  only 
to  an  ad  valorem  duty  of  5l.  for  every  lOOZ.  of  the  value. 

The  defendant  was,  at  the  time  of  the  tender  herein- 
after mentioned,  the  collector  of  his  late  Majesty's  cus- 
toms for  the  port  of  Liverpool^  and  employed  in  the 
said  duty  of  collector  by  the  order  and  with  the  con- 
currence of  the  Commissioners  of  his  said  Majesty's  cus- 
toms. His  duty  was  to  collect  the  proper  amount  of 
duty  on  each  article  for  which  an  entry  was  tendered, 
and,  upon  such  duty  being  paid,  to  sign  a  bill  of  entry 
acknowledging  the  receipt,  and  which  then  became  a 
warrant  authorising  the  delivery  of  such  article  from 
the  charge  of  the  proper  officers.  He  had  not,  accord- 
ing to  the  proper  course  of  his  office,  the  actual  custody 
of,  or  controul  over,  the  articles  upon  which  the  duty 
was  payable,  nor  had  he  in  fact  the  actual  custody  of,  ^ 
or  controul  over,  the  tobacco  in  question ;  except  that 
the  officers  who  had  such  actual  custody  and  controul 
might  not  deliver  the  article  to  the  owner  without  such 
bill  of  entry  being  so  signed. 

On  the  6th  day  of  August  1836,  the  plaintiff  tendered 
to  the  defendant  the  sum  of  144/.  125.  8c?.,  as  and  for 
the  customs  duty  due  on  the  said  tobacco  on  its  being 


entitled  to  allowance  for  damage,  such  allowance  shall  be  made  under 
such  regulations  and  conditions  as  the  said  commissioners  shall  from  time 
to  time  direct ;  Provided  also,  that  all  such  goods  as  cannot "  &c. 
(a)  "  And  shall  be  liable  to  and  be  charged  with  duty  accordingly." 


entered 
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1839.      entered  for  home  consumption,  being  at  and  after  the 
rate  of  5/.  for  every  100/.  of  the  value  of  the  said  to- 
against      bacco,  and  tendered  to  the  defendant  the  usual  bill  of 

Arnaud 

entry  for  the  signature  of  the  defendant,  with  two  dupli- 
cates of  the  said  bill  of  entry  duly  made  and  written,  at 
the  same  time  offering  to  deliver  to  the  defendant  as 
many  more  duplicates  of  the  same  as  he  should  require ; 
when  the  defendant  refused  to  accept  the  said  sum  of 
144?/.  125.  8d.  in  discharge  of  the  customs  duties  due 
and  payable  in  respect  of  the  said  tobacco,  and  also  re- 
fused to  sign  the  said  bill  of  entry  acknowledging  the 
receipt,  without  which  signature  the  officer  having 
the  custody  of  the  tobacco  could  not  deliver  it  to  the 
plaintiff. 

The  questions  for  the  opinion  of  the  Court  are:  1. 
Whether  the  tender  was  sufficient :  and,  if  so,  then,  2. 
Whether  the  defendant  is  liable  to  this  action  under 
the  above  circumstances.  If  the  Court  shall  be  of 
opinion  in  the  affirmative  on  both  the  questions,  then 
judgment  to  be  entered  for  the  plaintiff  for  the  damages 
^  laid  in  the  declaration  to  secure  the  delivery  of  the 
said  tobacco  to  the  plaintiff,  on  payment  by  the  plaintiff 
to  the  Crown  of  the  said  sum  of  144?/.  125.  8d. ;  and  also 
to  secure  the  payment  of  costs  and  of  such  further  sum 
for  damages  as  shall  or  may  be  awarded  to  the  plain- 
tiffby&c.  [The  case  then  named  an  arbitrator].  But 
if  the  Court  shall  be  of  opinion  in  the  negative  on  either 
question,  then  the  judgment  to  be  entered  for  the  de- 
fendant with  costs. 

The  case  was  argued  in  last  Easter  term  («). 

(a)  April  26th,  1839.    Before  Lord  Denman  C.  J.,  Littledale,  Patte- 
son,  and  Coleridge  Js. 
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Channelli  for  the  plaintiff.  First,  the  tender  was  1839. 
proper.    The  goods,  if  imported,  would  have  been 

Barry 

subject  to  a  duty  of  Ss.  per  pound ;  and  the  attempt  is  against 
to  claim  that.  If  they  were  wreck,  they  fall  within 
Stat.  3  &  4  4.  c.  52.  5.  50.,  by  which  foreign  goods, 
derelict,  jetsam,  flotsam,  and  wreck,  are  subjected  to 
the  same  duties  as  goods  of  the  like  kind  imported,  but 
with  the  proviso  that,  when  they  cannot  be  sold  for  the 
amount  of  duty,  they  shall  be  deemed  "  unenumerated: 
goods and  these,  by  stat.  3  &  4-  W,  4.  c.  56.  Schedule, 
entitled  "  Duties  of  customs  inwards,"  are  subject  only 
to  the  duty  of  51.  for  every  lOOZ.  of  the  value.  The 
tobacco  in  question  was  wreck,  and  could  not  be  sold 
for  the  amount  of  the  duty  on  imported  goods ;  and  51, 
for  every  100/.  of  the  value  was  tendered. 

It  will  be  contended  that  the  tobacco  was  not  wreck ; 
and  it  certainly  was  not  so  in  the  more  strict  sense, 
which  applies  to  goods  becoming  the  absolute  property 
of  the  crown  by  non-claim  within  a  year  and  a  day,, 
under  stat.  Westminster  1.,  3  Ed,  1.  c.  4.  But  the  term 
has  a  larger  sense,  in  which  it  signifies  all  goods  cast 
on  shore  by  the  sea  from  a  vessel  suffering  shipwreck ; 
and  this  is  its  meaning  in  stat.  3  &  4  W.  4f.  c.  52.  s.  50. 
This  subject,  and  the  authorities  upon  it,  were  discussed 
in  The  Bailiffs,  Sfc,  of'  Dunwick  v.  Sterry[a),  where  the 
two  meanings  now  pointed  out  were  insisted  upon  at 
the  bar,  and,  in  effect,  recognized  by  the  Court,  it 
being  held  that  the  grantee  of  "  wrecks  of  the  sea"  had, 
as  such,  a  special  property  in  goods  washed  on  shore 
from  a  shipwrecked  vessel,  before  the  lapse  of  a  year 
and  a  day  (within  which  time  the  owner  claimed),  and 

(a)  1  B.     ^rf.  831.  ;  and  see  Sutton  v.  Buck,  2  Taunt.  302,  there 
cited. 

Vol.  X.  X  X  before 
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1839.  before  seizure ;  and  might  maintain  trespass,  in  respect 
~^  of  such  property,  against  a  wrong-doer.    The  Court 

against  there  said,  "  that  the  plaintiff  had  a  special  property  in, 
and  consequent  right  of  action  for  the  taking  of,  the 
cask  in  question  :  and  that  it  was  wreck  within  the 
meaning  of  that  term  in  the  law,  so  as  to  entitle  the 
grantee  to  seize  it;  though  it  was  not  'wreck,'  so  as  to 
become  finally  his  absolute  property,  in  which  sense 
that  word  is  used  in  some  of  the  text  writers,  and  in 
the  statute  of  Westmmster  the  first."  The  larger  sense 
is  recognised  in  the  commentary  on  stat.  Westminster  1., 
2  I?ist,  167.,  where  Lord  Coke  says  that  "  wreck"  "in 
legal  understanding  is  applied  to  such  goods  as  after 
shipwreck  at  sea  are  by  the  sea  cast  upon  the  land : " 
and  again,  in  p.  168.  (cited  Com.  Dig.  Wreck  (A) ), 
that  the  "  year  and  day  shall  be  accounted  from  the 
seizure  made  as  wreck."  So  in  Constable's  Case  (a)  it 
is  said,  p.  107  h.^  that  "the  year  and  day  in  case  of 
wreck,  shall  be  accounted  from  the  taking  or  seizure 
of  them  as  wreck ;  for  although  the  property  is  in  law 
vested  in  the  lord  before  seizure,  yet  until  the  lord 
seizes,  and  takes  it  into  his  actual  possession  it  is  not 
notorious  who  claims  the  wreck,  nor  to  whom  the 
owner  shall  repair  to  make  his  claim,  and  to  shew  to  him 
his  proofs:"  and,  in  p.  108  b,,  "  Note,  that  wreck  is 
estray  on  the  sea  coming  to  land,  as  estray  of  beasts  is 
on  the  land  coming  within  any  privileged  place."  In 
Molloy  De  Jure  Maritimo^  book  2.  c.  5.  s.  6.  (^),  "wrec- 
cum  maris"  is  stated  to  mean  "  such  goods  only  as  are 
cast  and  left  upon  the  land  by  the  sea:"  and  in  s,  8.  {c) 
it  is  said  that,  "  if  goods  are  cast  up  as  a  wreck,  and  it 


(a)  5  Rep.  106  a. 


(6)  Vol.  i.  p.  390.  10th  ed. 


(c)  Page  391. 

falls 
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falls  out  they  be  bona  peritura^  the  sheriff  may  sell  them  1839. 
within  the  year,  and  the  sale  is  good ;  but  he  must  ' 
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account  to  the  true  owners."    The  same  section  goes  against 

Arnaud. 

on  to  point  out  how  owners  claiming  "  the  wreck"  shall 
proceed,  saying  that,  if  an  action  at  law  is  commenced, 
it  must  be  brought  within  the  year  and  day. 

Then,  if  the  term  "  wreck"  has  two  senses,  in  which 
of  them  is  it  used  in  stat.  3  &  4  ^.  4.  52.  s.  50.  ? 
Those  claiming  the  duty  must  ascertain  this  precisely, 
because  wrecked  goods  can  be  rendered  liable  to  the 
customs  only  by  some  express  enactment.  The  sche- 
dule of  Stat.  3  &  4  W.^.c,  56.,  laying  duties  on  imported 
goods,  cannot  affect  these.  Molloy  says  (book  2,  c.  5. 
5.  9.)  {«),  "  If  goods  were  wrecked  on  the  shore,  and 
-the  lord  having  power,  takes  them,  he  shall  not  pay 
custom,  neither  by  the  common  law,  nor  by  the  sta- 
tute ;  for  at  the  common  law,  wrecked  goods  could  not 
be  charged  with  custom,  because  at  the  common  law 
all  wreck  was  wholly  the  king's,  and  he  could  not 
have  a  small  duty  of  custom  out  of  that  which  was 
all  his  own;  and  by  Westm.  1.  where  wrecked  goods 
belonged  more  to  another  than  to  the  king,  he  shall 
have  it  in  like  manner,  that  is,  as  the  king  hath  his : " 
and  Sheppardv.  Gosnold{b)  is  cited.  Again:  "Wrecked 
goods  are  not  brought  into  the  kingdom  being  cast  on 
shore,  as  merchandize,  viz.  for  sale ;  but  are  as  all  other 
the  native  goods  of  the  kingdom,  indifferent  in  them- 
selves, for  sale  or  other  use  at  the  pleasure  of  the  pro- 
prietor." And  accordingly,  by  stat.  52  G.  3.  c.  159.  5. 1 ., 
after  reciting  that  "  doubts  have  arisen  whether  foreign 
liquors  and  tobacco  derelict,  jetsam,  flotsam,  lagan  or 


(a)  Vol.  i.  p.  392,  393.  10th  ed.  (6)  Vaugh.  159.  See  p.  164. 

X  X  2  wreck, 
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1839.      wreck,  brought  or  coming  into  this  kingdom,  are  by  the 
laws  now  in  force  subject  and  liable  to  the  payment  of 
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against      duties all  such  liquors,  &c.,  are  subjected  to  the  same 
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duties  as  liquors,  &c.,  of  the  like  kind  regularly  im- 
ported ;  and  duties  have  been  laid  upon  wrecked  goods 
by  other  subsequent  enactments.  Now,  looking  to  the 
provisions  of  stat.  3  &  4  4.  c.  52.  s.  50.,  it  would 
seem  to  have  been  the  object  to  tax  goods  coming  on 
shore  without  the  will  of  the  owner,  as  distinguished 
from  those  intentionally  brought  in  as  merchandise; 
but,  if  that  section  be  construed  as  the  defendant  pro- 
poses, a  duty  is  exacted  only  if  the  goods  are  wreck  in 
the  stricter  sense;  where  property  is  cast  ashore,  and 
an  owner  appears  within  the  year  and  day,  no  duty  at- 
taches. This  cannot  have  been  contemplated.  "  Wreck,'* 
in  sect.  50,  is  associated  with  goods  derelict ;  and  this 
term,  as  appears  by  the  judgment  of  Sir  W»  Scott  in  the 
Case  of  The  Aquila  {«),  admits  the  supposition  that 
there  may  be  an  owner.  Again,  sect.  51  enacts  "  that 
if  any  person  shall  have  possession  of  any  such  goods," 
(thus  referring  directly  to  the  "  goods  derelict,  jetsam, 
flotsam,  and  wreck,"  mentioned  in  the  preceding  section), 
"  and  shall  not  give  notice  thereof  to  the  proper  officer 
of  the  customs  within  twenty-four  hours  after  such  pos- 
session, or  shall  not  on  demand  pay  the  duties  due 
thereon,  or  deliver  the  same  into  the  custody  of  the 
proper  officer  of  the  customs,  such  person  shall  forfeit" 
&c. ;  "  and  in  default  of  the  payment  of  the  duties  on 
such  goods  within  eighteen  months  from  the  time  when 
the  same  were  so  deposited,  the  same  may  be  sold  "  as 
on  like  default  in  the  case  of  goods  imported :  "  pro- 

(a)  1  Robinson's  Adm.  Rep.  37. 
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vided  always,  that  any  lord  of  the  manor  having  by  law  1839. 
lust  claim  to  such  ffoods,  or  if  there  be  no  such  lord  of 

°  Barry 

the  manor,  then  the  person  having  possession  of  the  against 

^  .        .  Arnaud, 

same,  shall  be  at  liberty  to  retain  the  same  in  his  own 
custody,  giving  bond,  with  two  sufficient  sureties,  to  be 
approved  by  the  proper  officer  of  the  customs,  in  treble 
the  value  of  such  goods,  for  the  payment  of  the  duties 
thereon  at  the  end  of  one  year  and  one  day,  or  to  deliver 
such  goods  to  the  proper  officer  of  the  customs  in  the 
same  state  and  condition  as  the  same  were  in  at  the 
time  of  taking  possession  thereof."  The  year  and  day 
here  mentioned  is  the  period  after  which?  by  the  statute 
Westminster  1,  S  Ed.  1.  c.  4.,  goods  become  forfeited  by 
non-claim  ;  and  it  is  clear,  on  comparing  this  proviso 
with  the  preceding  parts  of  sect.  51,  that  goods  are  con- 
sidered to  be  the  subject  of  duty  as  wreck"  and  "  de- 
relict," as  well  within  as  after  the  year  and  day.  Stat. 
52  G.  3.  c.  159.,  sects.  1,  2,  3,  contained  enactments 
like  those  of  stat.  3  &  4  TV.  4.  c.  52.  sects.  50,  51,  and 
subject  to  the  same  observation.  Stat.  1  &  2  G.  4. 
c.  75.  s.  29.,  which  is  in  pari  materia,  speaks  of  "  wreck 
of  the  sea  or  goods"  "cast  on  shore,"  and  of  the 
"  owners  "  of  such  goods.  By  the  last  proviso  of  stat. 
3  &  4  4.  c.  52.  s.  50.,  if  the  wrecked  goods  will  not 
sell  for  the  full  amount  of  duty,  the  lord  of  the  manor, 
or  other  person  entitled  to  receive  the  same,  may  have 
them,  at  a  reduced  duty,  as  unenumerated  goods.  If 
this  section  is  limited  to  goods  which  have  become 
strictly  wreck  by  forfeiture,  the  lord,  or  other  person, 
is  relieved,  but  an  owner,  if  he  appears,  cannot  have  the 
benefit  of  the  proviso. 

Secondly,  if  the  right  duty  has  been  tendered,  and 
improperly  refused,  the  action  lies  against  this  defend- 
X  X  3  ant. 
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1839.      ant.    Stat.  3  &  4  W.4',  c.  52.  5.18.  directs  that  the 
person  entering  any  goods  inwards  shall  deliver  to  the 


against 
Arnaup 


collector  or  controller  a  bill  of  entry  as  there  described, 
and  duplicates  thereof,  and  shall  pay  the  duties ;  and  it 
enacts  that  ''such  bill  being  duly  signed  by  the  collec- 
tor and  controller,  and  transmitted  to  the  landing  waiter, 
shall  be  the  warrant  to  him  for  the  landing  or  deliver- 
ing of  such  goods."  The  defendant  bore  the  office  of 
collector,  which  is  thus  recognised  by  the  act,  and  its 
duties,  in  the  case  now  in  question,  specified.  The 
fact  of  his  being  employed  "  by  the  order  and  with  the 
concurrence "  of  the  commissioners  of  customs,  and 
removeable  by  them(«)5  cannot  affect  his  liability  under 
these  circumstances.  He  had  not,  indeed,  the  custody 
of  the  goods;  but,  without  his  signature  to  the  bill  of 
entry,  they  could  not  be  obtained  from  the  party  having 
them  in  custody,  nor  trover  brought  for  them  if  with- 
held ;  and  that  signature  it  was  his  duty  to  give.  In 
Rex  v.  The  Commissiofters  of  Customs  {h)  an  owner  of 
wrecked  goods,  in  a  case  like  the  present,  had  tendered 
to  the  custom-house  officers  what  he  alleged  to  be  the 
proper  amount  of  duty,  which  they  refused;  a  manda- 
mus was  applied  for,  requiring  the  commissioners  of 
customs  to  deliver  up  the  goods ;  and  it  was  alleged  that 
they  were  guilty  of  a  nonfeasance  as  public  officers  in 
not  delivering,  or  not  giving  an  order  for  that  purpose  to 
the  officer  having  the  actual  custody.  The  Court  held 
that  a  mandamus  to  the  commissioners  did  not  lie ;  and 
it  may  be  collected  from  the  judgments  of  Lord  De7i~ 
man  C.  J.  and  Paiteson  J.  that  they  thought  the  proper 
remedy  was  by  action  against  the  officers.  The  corn- 
Co)  See  Stat.  3  &  4      4.  c.  51.  s.  6.  {b)  5  A.  ^  E.  380. 
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missioners  could  not  be  sued  here,  because  the  collector 
is  noticed  by  the  statute  as  filling  a  distinct  office,  the 
duties  of  which  have  been  violated.  Schinotti  v.  Bum- 
sted  (a)  shews  that  an  action  lies  against  a  ministerial 
officer  for  neglect  of  duty ;  and  the  defendant  is  such 
an  officer  {b), 

T,  F.  Ellis,  contra.  First,  assuming  that  the  proper 
duty  was  tendered,  an  action  does  not  lie  against  this 
defendant;  and,  indeed,  the  question  being  virtually 
between  the  owner  of  these  goods  and  the  Crown,  the 
proper  remedy  for  the  plaintiff  would  be,  not  an  action 
against  an  officer,  but  a  petition  of  right.  It  is  a  general 
rule  of  law  that  no  person,  simply  as  a  servant  of  the 
Crown,  is  liable  to  an  action  for  non-performance  of 
duty ;  Gidley  v.  Lord  Palmerston  (c) :  and  it  has  been  so 
decided  even  in  cases  (there  cited  by  Dallas  C.  J.)  where 
the  defendant  was  sued  on  an  express  contract ;  Mac^ 
heath  v.  Haldimand  (c?),  Unwin  v.  Wolseley  {e).  Where, 
indeed,  a  positive  duty  is  expressly  imposed  by  statute, 

(a)  6  T.  R.  646. 

{b)  Channell  also  mentioned  an  unreported  case  of  Beningjield  v.  Strat- 
ford, tried  at  Nisi  Prius  before  Richards  C.  B.  in  1821,  where  an  im- 
porter of  tobacco  sued  the  collector  of  excise  for  the  port  of  London  for 
refusing  to  accept  the  proper  excise  duty,  payable  under  stat.  29  G.  3. 
c.  68.  on  tobacco  of  the  plaintiff  then  in  warehouse,  and  to  sign  a  certi- 
ficate according  to  sect.  52  of  that  act,  to  enable  plaintiff  to  obtain  de- 
livery of  such  tobacco.  A  verdict  was  there  taken  for  the  defendant  on 
some  counts,  and  for  the  plaintiff  on  others  (one  of  which  stated  the 
breach  of  duty  as  above),  with  379/.  damages,  subject  to  a  question  of 
law  on  the  liability.  No  opinion  was  given  by  the  Lord  Chief  Baron,  and 
Sir  R,  Giffurd,  Attorney  General,  acquiesced  in  the  verdict  being  taken, 
with  a  reservation  of  the  point  of  law,  which,  however,  was  not  afterwards 
brought  before  the  Court.  The  case  being  again  referred  to  on  the  pre- 
sent argument.  Lord  Denman  C.  J.  said  that  it  amounted  to  nothing,  no 
opinion  having  been  given  by  the  Judge  at  Nisi  Prius,  and  no  motion 
made  in  court. 

(c)  3  Brad.  §•  B.  275.         (d)  1  T.  R.l  72.         (e)  1  T.  R.  674. 

X  X  4  an 


1839. 

Barry 
against 
Arnaud. 


658 


CASES  IN  TRINITY  VACATION 


1839.  an  action  lies;  but  the  defendant,  in  such  a  case,  is 
'Z  liable,  not  as  a  servant  of  the  Crown,  but  as  an  indivi- 

a,gainst  dual  disobcying  the  statute ;  and  this  explains  the  de- 
■cision  in  Schinotti  v.  Bumsted  [a).  So  in  Lacon  v. 
Hooper  {b)  the  commissioners  of  customs  were  held 
liable  in  an  action  on  the  case  for  not  making  an  order 
on  the  receiver-general  for  payment  of  a  premium, 
which  order  they  were  required  to  make  by  stat.  26G.3. 
,c,  50.  and  stat.  28  G.  3.  c.  20.  But,  in  these  cases,  the 
right  of  action  can  attach  only  on  breach  of  a  duty 
directly  prescribed  by  the  statute  to  the  party  sued. 
Now  here  it  may  be  questioned  whether  the  words  of 
stat.  3  &  4  W.  4.  c.  52.  s.  18.,  "and  such  bill  being  duly 
signed  by  the  collector  and  controller,  and  transmitted 
to  the  landing  w^aiter,  shall  be  the  warrant  to  him  for  the 
landiug  or  delivering"  &c.,  do  constitute  a  direct  order 
to  sign.  But,  if  they  do,  the  question  remains,  whe- 
ther such  order  creates  any  liability  in  a  person  merely 
appointed  by  the  commissioners  of  customs  to  act  as 
their  servant.  Stat.  3  &  4?  W.  4.  c.  51.  s.  2.  empowers 
the  King  from  time  to  time  to  appoint,  under  the  great 
seal,  "  any  number  of  persons  not  exceeding  thirteen 
to  be  commissioners  of  his  Majesty's  customs  for  the 
collection  and  for  the  management  of  the  customs  in 
and  throughout  the  whole  of  the  United  Kingdom;" 
each  commissioner  to  hold  the  office  during  his  ma- 
jesty's pleasure.  The  commissioners,  therefore,  are  the 
collectors,  by  themselves  or  those  whom  they  employ, 
and  are  answerable  in  law  for  any  misfeasance  in  that 
office ;  a  mere  servant  or  deputy  cannot  be  so.  If  an 
individual,  bound  to  repair  a  fence,  tells  his  servant  to 
do  it,  and  the  servant  will  not,  the  master  is  still  the 

(a)  6  T.  R.  646.  (b)  6  T.  R.  224. 
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party  to  be  sued  for  such  omission.  The  servant  owes  no  1839. 
duty  to  the  party  suing,  but  to  his  master  only.  ^Cole- 
ridge  J.  Could  a  commissioner  properly  sign  the  entry  against 
under  stat.  3  &  4  4.  c.  52.  s.  1 8.  ?]  He  could ;  for  the 
preceding  act,  sect.  2,  makes  the  parties  appointed  under 
it  commissioners  for  the  "collection"  of  the  customs. 
And  the  action  was  against  the  commissioners  in  JLacon 
V.  Hooper  (^a),  [^Coleridge  J.  The  bill  of  entry  is  to  be 
signed  by  the  collector  "  and  controller."]  A  commis- 
sioner would  sign  as  collector.  The  law  laid  down  by 
Holt  C.  J.  in  Lane  v.  Cotton  {b),  as  to  the  liability  of  a 
servant,  was  not  there  disputed,  though  the  rest  of  the 
Court  differed  from  him  on  the  principal  point  in  the  case; 
and  his  dictum  on  the  subject  is  still  cited  as  authority, 
as  in  15  Vi7i.  Abr.  316.  Master  and  Servant,  (G),  pi.  4. 
He  says  :  "  A  servant  or  deputy,  quatemis  such,  cannot 
be  charged  for  neglect,  but  the  principal  only  shall  be 
charged  for  it ;  but  for  a  misfeasance  an  action  will  lie 
against  a  servant  or  deputy,  but  not  quatenus  a  deputy 
or  servant,  but  as  a  wrong  doer.  As  if  a  bailiff,  who 
has  a  warrant  from  the  sheriff  to  execute  a  writ,  suffer 
his  prisoner  by  neglect  to  escape,  the  sheriff  shall  be 
charged  for  it,  and  not  the  bailiff;  but  if  the  bailiff  turn 
the  prisoner  loose,  the  action  may  be  brought  against 
the  bailiff'  himself,  for  then  he  is  a  kind  of  wrong-doer, 
or  rescuer ;  and  it  will  lie  against  any  other  that  will 
rescue  in  like  manner."  In  Hoisoell  v.  Batt  (c),  which 
was  an  action  against  the  keeper  of  a  coach-office  for 
not  transmitting  to  the  plaintiff  monies  received  on  his 
behalf  at  the  office,  it  appeared  that  the  defendant  had 
acted  as  servant  to  a  third  party ;  and  it  was  scarcely 

(a)  6  T.  R.  224.  (h)  12  Mod.  472.    See  p.  488. 

(c)  5  5.     Ad.  504. 
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1839.  disputed  that,  on  this  part  of  the  case,  the  defendant  was 
^  exempt  from  liability,  there  being  no  privity  between 

against      him  and  the  plaintiff.   The  question,  whether  the  statute 

Arkaud. 

imposes  any  duty  on  the  defendant  in  this  case,  may  be 
tried  by  three  tests.  1.  If  the  statute  expressly  ordered 
what  the  plaintiff  has  required,  a  mandamus  would  lie, 
though  the  defendant  was  the  servant  of  the  crown ; 
this  may  be  collected  from  the  judgment  of  Coleridge  J. 
in  In  re  Baron  de  Bode  [a).  But  a  mandamus  does  not 
lie  in  such  a  case  to  the  commissioners  of  customs, 
because  they  are  the  servants  of  the  crown ;  Reoo  v.  The 
Commissioners  of  Customs  [h) :  this  is  the  reason  given 
by  Littledale  J. ;  the  other  grounds  of  decision,  sug- 
gested on  the  Bench  in  the  same  case,  seem  shaken  by 
Hex  V.  Payn  [c),  2.  Suppose  the  defendant  had  in- 
structions from  the  commissioners  (the  collectors  under 
Stat.  3  &  4?  W,  ^,  c.  51,  5.  2)  to  receive  a  particular  rate 
of  duty,  could  he  have  acted  as  a  principal  so  far  as  to 
take  a  less  sum  in  conformity  with  what  he  deemed  to 
be  the  requisition  of  the  statute?  If  not,  he  is  not  the 
person  on  whom  the  statutory  duty  lies.  3.  If  a  petition 
of  right  were  exhibited,  the  crown  could  not  answer 
that  the  goods  had  not  been  delivered  because  the 
collector  had  refused  to  sign.  The  reply  would  be, 
"he  is  not  an  independent  functionary,  and  the  crown 
ought  to  take  care  that  the  servant  employed  does  his 
duty." 

Secondly,  the  tobacco  in  question  does  not  come 
within  the  description,  in  stat.  3  &  4  4-.  c-  52.  s.  50., 
of  *'  foreign  goods,  derelict,  jetsam,  flotsam,  and  wreck." 
In  Termes  de  la  Ley,  tit.  Wreck  (ed.  1671),  it  is  said 

(a)  6  Dowl.  P.  C.  176.  See  p.  792.  (b)  5  A.  ^  E.  380. 

(c)  6A.8^E.  392. 
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that  "Wreck"  "is,  where  a  ship  is  perished  on  the  1839. 
sea,  and  no  man  escapes  alive  out  of  it,  and  the  ship  or 

Barry 

part  of  it  so  perished,  or  the  goods  of  the  ship,  come  to  against 
the  land  of  any  lord,  the  lord  shall  have  that  as  a  wreck 
of  the  sea.  But  if  a  man,  or  a  dog,  or  a  cat,  escape 
alive,  so  that  the  party  to  whom  the  goods  belong  come 
within  a  year  and  a  day,  and  prove  the  goods  to  be  his, 
he  shall  have  them  again,  by  provision  of  the  statute  of 
Westm,  1.  cap.  4."  &c.  Here  the  questions  of  wreck 
and  of  forfeiture  are  treated  as  identical.  To  constitute 
wreck,  and  to  create  forfeiture,  the  non-appearance  of 
an  owner  is  essential.  In  Termes  de  la  Ley,  tit.  Jetsam, 
it  is  said  that  "  Jetsam  is,  when  a  ship  is  in  danger  to 
be  cast  away,  and  to  disburthen  the  ship  the  mariners 
cast  the  goods  into  the  sea:  and  although  afterwards 
the  ship  perish,  none  of  those  goods  called  jetsam, 
flotsam,  or  lagan,  are  called  wreck,  as  long  as  they  re- 
main in  or  upon  the  sea ;  but  if  any  of  them  are  driven 
to  land  by  the  sea,  there  they  shall  be  reputed  wreck, 
and  pass  by  the  grant  of  wreck."  Such  a  grant  clearly 
would  not  pass  goods  coming  on  shore  under  the  cir- 
cumstances described  in  this  case.  Bracton  says,  in 
Lih.S,  c.  3.  s.  5.  f.  120 «  (cited,  ^  Inst.  166):  "  Magis 
proprie  dici  poterit  wreckum,  si  navis  frangatur,  et  de 
qua  nullus  vivus  evaserit,  et  maxime  si  dominus  rerum 
submersus  fuerit,  et  quicquid  inde  ad  terram  venerit  erit 
domini  regis,"  &c.  "  Et  quod  hujusmodi  dici  debeant 
wreckum  verum  est,  nisi  ita  sit  quod  verus  dominus 
aliunde  veniens,  per  certa  juditia(fl')  et  signa,  docuerit  res 
esse  suas,  ut  si  canis  vivus  inveniatur,"  &c.  "  Et  eodem 
modo,  si  certa  signa  apposita  fuerint  mercibus  et  allis  re- 
bus." And  again,  Lib.  1.  c.  12.  s.  10.  f.  8  «  (cited,  2  List, 

(a)  Sic,  in  ed.  1559.    "  Indicia"  in  2  Inst.  166.  ed.  1797. 
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167.)-*  "  Item  tempore  dicuntur  res  in  nullius  bonis  esse, 
ut  thesaurus.  Item  ubi  non  apparet  dominus  rei,  sicut  e'st 
de  wrecco  maris."  Lord  Cohe  says,  in  2  Imt.  167,  "  The 
cause  wherefore  originally  wreck  was  given  to  the  crown, 
stood  upon  two  main  maxims  of  the  common  law ;  first, 
that  the  property  of  all  goods  whatsoever  must  be  in 
some  person.  Secondly,  that  such  goods,  as  no  subject 
can  claim  any  property  in,  do  belong  to  the  king  by  his 
prerogative,  as  treasure  trove,  strays,  wreck  of  the  sea, 
and  others  ;  because  of  ancient  time,  when  the  art  of 
navigation  was  not  so  perfect,  nor  trade  of  merchandize 
grown  to  such  perfection,  as  now  it  is,  it  was  a  matter  of 
great  difficulty  to  be  proved,  in  whom  the  property  of 
goods  wrecked  at  sea  was."  This  reasoning  cannot 
apply  where  an  owner  is  forthcoming.  In  Hamilton  v. 
Davis  («),  where  it  was  decided  that  goods  cast  away  in 
a  storm,  recently  followed,  and  identified  by  the  owner, 
were  not  wreck,  though  no  live  animal  came  to  shore, 
the  terms  "wreck"  and  "forfeited  as  wreck"  were 
treated  as  convertible,  both  at  the  bar  and  by  the  Court. 
It  was,  indeed,  decided,  in  The  Bailiffs,  Sfc,  of  Dunmch 
V.  Sterry  (b),  that  goods  might,  for  some  purposes,  be 
treated  as  wreck  before  the  year  and  day  expired,  and 
although,  at  the  end  of  that  period,  no  forfeiture  might 
attach.  But  that  shews  only  that,  before  the  owner  ap- 
pears, a  special  property  in  the  goods  may  be  vested  in 
another.  It  is  not  the  less  true  that,  when  the  owner  does 
appear,  the  goods  are  not  wreck,  and  are  shewn  never  to 
have  been  so.  It  was  argued  at  the  bar,  in  that  case, 
that  "  wreck"  had  two  meanings;  but  the  proposition 
was  not  made  out.  The  words  of  Lord  Hale  {De  Jure 
Maris,  p.  39.  Part  I.  e.  7.)  there  cited  :  "  if  goods  are 

(a)  5  Burr.  2732.  (b)  1  JB.  §•  Jd.  831. 
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cast  upon  the  shore'"  (not  "wrecked"),  "they  maybe 
seized  by  the  king,  or  the  lord  that  hath  the  liberty  of 
wrecJc^  and  lawfully  detained,  till  the  right  owner  come 
and  claim  them,"  shew  distinctly  that  goods  cast  on 
shore,  where  the  owner  is  known,  are  not  wreck  ;  other- 
wise the  proposition  would  be  a  truism.  The  subject 
is  explained  consistently  with  the  argument  now  urged 
for  the  defendant,  by  Parlte  J.,  in  delivering  the  judg- 
ment of  the  Court.  He  says  (p.  843.),  "If  indeed 
the  owner,  or  his  servants  or  mariners,  continue  in 
the  possession  of  the  goods  to  which  the  misfortune 
of  shipwreck  has  occurred,  such  goods  are  not  in  any 
sense  "  wreck  ;"  for  they  are  not  "  bona  vacantia,"  and 
therefore  do  not  belong  to  the  crown  or  its  grantee  by 
virtue  of  its  prerogative."  And  (p.  845.)  he  states  the 
opinion  of  the  Court  to  be,  in  the  case  before  them, 
"  that  the  plaintiff  had  a  special  property  in,  and  conse- 
quent right  of  action  for  the  taking  of,  the  cask  in 
question  :  and  that  it  was  wreck  within  the  meaning  of 
that  term  in  the  law,  so  as  to  entitle  the  grantee  to  seize 
it ;  though  it  was  not  "  wreck,"  so  as  to  become  finally 
his  absolute  propert}^,  in  which  sense  that  word  is  used 
in  some  of  the  text  writers,  and  in  the  statute  of  West- 
minster the  First."  That  decision  is  consistent  with 
the  principle  for  which  the  defendant  here  contends; 
for,  though  there  is  a  property  up  to  the  time  of  the 
owner's  appearance,  yet  the  claim  by  the  owner  de- 
vests that  property,  not  merely  from  the  time  of  the 
claim,  but  ab  initio.  If  the  grantee  of  wreck  had 
assigned  the  goods  before  claim  made,  the  assignee  could 
not  hold  them  afterwards.  As  Parlce  J.  says,  in  an 
earlier  passage  (p.  844.),  "  if  no  one  is  in  possession  of 
the  goods,  the  crown  or  its  grantee  has  a  right  to  the 
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1839.       custody  ;  a  possessory  right,  liable  to  be  defeated"  (not 
"  transferred ")  "  by  the  appearance  of  the  true  pro- 

against      prietor,  and  due  proof  of  his  title  by  any  mode  by 
which  it  can  be  satisfactorily  establishedo" 

The  custom-house  acts  prior  to  that  in  question  shew- 
that  the  legislature  has  understood  the  term  "  wreck" 
in  the  sense  here  contended  for  by  the  defendant. 
Stat.  5  G,  I.  c,  11,  s.  l^,  provides  for  the  payment  of 
duties  on  goods  which  "  shall  be  salved  out  of  any  ship 
or  vessel  that  shall  happen  to  be  forced  on  shore  or 
stranded  upon  the  coasts  of  this  kingdom  {not  being 
isorecked  goods,  or  jetsam,  flotsam,  or  lagan)."  What 
goods  would  those  be,  which,  although  stranded,  were 
not  wreck  ?  The  language  must  have  reference  to  the 
criterion,  whether  or  not  the  goods  are  so  circumstanced 
as  to  become  forfeit  to  the  lord.  Stat.  6  G.  4.  c.  107. 
5.  47.  empowers  "  the  owner  or  salvor  of  any  property 
liable  to  the  payment  of  duty  saved  from  sea,"  and  in 
respect  of  which  salvage  shall  have  been  awarded  under 
any  law  at  the  time  in  force,  or  "  "  paid,  or  agreed  to  be 
paid  by  the  owner  thereof  or  his  agent,"  to  the  salvors 
for  salvage,  to  sell  so  much  of  the  property  saved  as  will 
defray  the  salvage  awarded  or  sum  paid  or  agreed  to  be 
paid ;  and  that,  on  proof  as  there  pointed  out,  the  com- 
missioners of  customs  may  allow  the  sale  of  such  pro- 
perty, free  from  all  duties,  to  the  amount  of  the  sum 
awarded,  paid  or  agreed  to  be  paid,  or  such  other  sum  as 
they  shall  think  reasonable.  That  clause  would  compre- 
hend wreck,  if  the  argument  for  the  plaintiff  be  correct; 
but  that  it  does  not  do  so  is  clear  from  sect.  48,  where 
an  inconsistent  provision  is  made  for  goods  "  derelict, 
jetsam,  flotsam  and  wreck ;"  and  the  distinction  contem- 
plated in  these  two  sections  can  depend  only  upon  the 
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circumstance  of  the  owner  being  known  or  not.  This  1839. 
is  manifest  from  the  whole  of  the  latter  section,  and  ~ 

Barry 

particularly  from  the  concluding  proviso,  "that  any  against 

Arnaud. 

lord  of  the  manor  having  by  law  just  claim  to  such 
liquors  or  tobacco,  or  if  there  be  no  such  lord  of 
the  manor,  then  the  person  having  possession  of  the 
same,  shall  be  at  liberty  to  retain  the  same  in  his  own 
custody,  giving  bond,  with  two  sufficient  sureties,  to 
be  approved  by  the  proper  officer  of  the  customs,  in 
treble  the  value  of  such  goods,  for  the  payment  of  the 
duties  thereon  at  the  end  of  one  year  and  one  day,  or 
to  deliver  such  goods  to  the  proper  officer  of  the  cus- 
toms in  the  same  state  and  condition  as  the  same  were 
in  at  the  time  of  taking  possession  thereof."  Neither 
here,  nor  in  the  rest  of  the  section,  is  any  reference 
made  to  an  owner;  and  the  mention  of  the  lord  of 
manor,  and  possessor,  and  of  a  year  and  a  day,  shews 
that  the  legislature  had  in  contemplation  what  is  strictly 
and  technically  called  wreck.  Stat.  3  &  4  4.  c,  52. 
s.  49.  is  in  the  same  words  as  stat.  6  G.  4.  c.  107.  s,  47.; 
then  follow  sect.  50  on  which  the  present  case 
mainly  turns,  and  other  clauses,  all  inconsistent  with 
the  supposition  of  any  person  appearing  as  owner  of 
the  goods  mentioned  in  those  enactments.  Thus,  by 
sect.  50,  in  case  of  a  question  as  to  the  "origin  of  the 
goods,"  (which  could  not  arise  where  an  owner  was 
found)  they  are  to  be  deemed  of  the  growth,  produce, 
or  manufacture  of.  such  country  or  place  as  the  com- 
missioners shall  determine ;  and,  by  the  same  section,  a 
mode  of  fixing  allowances  for  damage  is  established, 
differing  from  that  prescribed  by  sects.  30,  31,  32, 

(a)  Ante,  p.  648. 
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1839.  where  an  importer  appears.  By  sect.  51  (a)  the  person 
^^^^  having  "possession  of  any  such  goods"  as  are  men- 
againsf       tioned  in  the  preceding  section  is  subjected  to  a  penalty 

Arnaud. 

if  he  shall  not  give  notice  to  the  proper  officer  of  the 
customs  within  twenty -four  hours  after  such  possession, 
or  shall  not  pay  the  duties  thereon,  or  deliver  the  same 
to  the  proper  officer ;  but  the  owner,  by  stat.  3  &  4  WA. 
c,  56.  s.  8.,  might  "  warehouse  such  goods  upon  the  first 
entry  thereof,"  "without  payment  of  duty  upon  such 
first  entry."  Again,  sect.  51  of  stat.  3  &  4  4.  c.  52., 
contains  a  proviso  (b)  that  any  lord  of  the  manor  having 
claim  to  such  goods,  or,  if  there  be  no  lord,  the  person 
having  possession  of  the  same,  may  retain  them  in  his 
custody,  giving  bond  for  payment  of  the  duties  at  the 
end  of  a  year  and  a  day,  or  to  deliver  them  to  the 
proper  officer  &c.  But  where  an  owner  appears,  he, 
as  the  importer,  may  warehouse  the  goods,  under  stat. 
3  &  4  4.  c.  56.  5.  8.,  and  need  not  clear  them  for 
three  years;  stat.  3  &  4  JV,  4.  c,  57.  s.  14.  Stat.  1  & 
2  G.  4.  c.  75.,  cited  on  the  other  side,  is  not  in  pari 
materia  with  stat.  3  &  4  W,  4.  c.  52.,  except  on  some 
few  incidental  points.  Sect.  29,  which  was  relied  upon 
as  connecting  the  term  "  wreck"  with  a  provision  in 
favour  of  owners,  provides  for  the  two  distinct  cases 
of  stranding  and  wreck  ;  the  owners  are  evidently  men- 
tioned only  in  connection  with  the  former.  The  main 
object  of  the  legislature  in  stat.  3  &  4  4.  c.  52.  s.  50. 
was,  to  define  the  duty  upon  goods  not  intentionally 
imported,  and  of  too  small  value  to  be  followed ;  and 
not  to  provide  for  the  alleviation  of  duty  chargeable 
upon  owners  in  case  of  damage;  an  object  already  se- 

(a)  See  p.  654,  ante.  (&)  Ante,  p.  655. 
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cured  by  sects.  30,  31,  32;  the  last  of  which,  it  may 
be  observed,  disallows  any  abatement  in  the  case  of 
tobacco. 

Lastly,  the  tobacco  in  question  was  not  "  goods" 
"  brought  or  coming  [a)  into  the  United  Kingdom," 
within  the  meaning  of  stat.  3  &  4  4.  c,  52.  s.  50. 
It  had,  according  to  the  case,  been  imported  and 
warehoused,  and  then  duly  entered  for  exportation  to 
Antwerp,  according  to  stat.  3  &  4  ^.4.  c.  57.  s.  42. 
The  owner  cannot  now  allege,  in  contradiction  to  his 
ow^i  bond,  that  the  goods  were  coming  and  being 
brought  into  this  kingdom  when  they  were  taken  up 
as  the  case  describes. 

Ckannell,  in  reply.  The  cases  cited  for  the  defendant, 
in  which  a  public  servant  has  been  held  not  liable  to  an 
action,  were  cases  of  contract,  where  the  defendant  had 
interfered  as  a  known  agent,  and  not  as  pledging  his 
own  credit.  But  in  actions  of  tort  a  servant  is  liable ; 
and  Schinotti  v.  Bumsted  (b)  and  Lacon  v.  Hooper  [c)  are 
instances  of  this  in  the  case  of  public  servants.  Ac- 
cording to  the  argument  for  the  defendant  there  would 
be  no  remedy  in  this  case ;  for  a  mandamus  would 
not  lie  to  the  commissioners  of  customs  (<i),  and  if 
the}'  were  sued  it  might  be  said  that  they  acted  under 
the  controul  of  the  lords  of  the  treasury  [e).  There 
must,  however,  be  some  mode  in  which  public  officers 
shall  be  made  amenable  to  the  general  laws  of  the 
country.  Then  as  to  the  term  "  wreck."  Ko  doubt  it 
includes  property  of  which  no  owner  appears  within  a 

(a)  As  to  the  construction  of  these  words,  see  Sheppard  v.  Gosnoldy 
Vaugh.  159,  165,  166. 
(&)  6  T.  R.  646.  (c)  6  T.  R.  224. 

(d)  Rex  V.  The  Commissioners  of  Customs,  5  A.  ^  E.  380. 

(e)  Stat.  3  &  4  ^,  4.  c.  51.  s.  3. 

Vol.  X.  Y  y  year 
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1839.      year  and  a  day  ;  but  it  has  also  the  more  extensive  sig- 
nification  relied  upon  by  the  plaintiff.    Parke  J.,  when 
against      delivering  the  judgment  of  the  Court  in  The  Bailiffs 

Arnaud. 

8^c.  of  Dunisoich  v.  Sterry  («),  took  notice  of  the  pas- 
sage in  ^  Inst,  166,  167,  but  yet  held  that  the  lord 
might  have  a  property  in  goods  wrecked,  where  they 
did  not  remain  unclaimed  for  a  year  and  a  day.  The 
right,  it  is  true,  was  initiatory  only ;  but  it  was  founded 
on  their  being  "  wreck."  The  decision  in  Hamilton 
V.  Davis  [b)  contains  nothing  to  shew  that  goods, 
although  followed  and  identified  by  an  owner,  may 
not,  for  some  purposes,  be  wreck.  As  to  the  custom- 
house acts:  stat.  5  G.  1.  c.  11.  5.  13.,  cited  for  the 
defendant,  does  not  speak  of  goods  forced  on  shore  or 
stranded,  but  of  goods  salved  out  of  any  ship  that  shall 
be  so.  The  argument  for  the  defendant  on  stat.  6  G.  4. 
c.  107.  5.47.  is,  that  the  goods  there  mentioned  as 
"  saved  from  sea  "  are  not  considered  by  the  legislature 
as  wreck,  because  of  the  distinct  provision  as  to  duties  on 
wreck,  in  sect,  48  ;  but,  from  the  passing  of  stat.  52  G.  3. 
c.  159.  downwards,  there  were  always  enactments  in  force 
which  would  apply  to  wrecked  goods,  independently  of 
stat.  6  G.  4.  c,  107.  s.  48.  The  mention  of  a  year  and  a 
day,  in  sect.  48,  and  other  clauses,  does  not  exclude  the 
supposition  of  there  being  an  owner,  but,  on  the  con- 
trary, suggests  that  such  owner  may  come  forward. 
The  provision  in  stat.  3  &  4  W.^.  c.  52.  s.  50.,  for  de- 
ciding on  the  origin  of  the  goods,  may  not  be  quite 
consistent  with  this  supposition,  nor  perhaps  is  it  to 
be  expected  that  every  particular  enactment  should  be 
so;  it  is  sufficient  if  some  are  irreconcilable  with  any 
construction  but  that  relied  upon  by  the  plaintiff.  But 

(a)  1  B.  8f  Ad.  831.  (6)  5  Burr.  2732. 
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the  difficulties  raised  on  this  section,  and  on  sect.  51,  are  1839. 
obviated  by  assuming  that  they  include  both  the  case  in  ~ 
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which  there  is,  and  the  case  in  which  there  is  not,  an  against 

Arnaud. 

owner  found.  It  is  argued  that  the  abatement  of  duty 
in  case  of  damage  is  provided  for  by  sects.  30  and  31  ; 
but  they  apply  only  to  the  case  of  damage  during  a 
voyage  which  has  been  completed,  and  the  goods  volun- 
tarily landed.  Stat.  1  &  2  G.  4.  c,  75.  is,  in  the  parti- 
cular section  which  has  been  referred  to,  sect.  29,  a 
statute  in  pari  materia  with  3  &  4  4.  c.  52.  s.  50.  As 
to  the  last  point  made  for  the  defendant,  the  plaintiff 
insists  only  that  these  were  not  imported  goods,  but 
property  warehoused  and  entered  for  exportation,  and 
afterwards  "  coming  into  the  United  Kingdom'*  as 
"  wreck"  within  the  meaning  of  stat.  3  &  4  W.  4>.  c.  52. 
s,  50.  This  is  borne  out  by  the  statement  of  the  case ; 
and  therefore  the  lower  duty  attached,  and  was  rightly 
tendered. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  this  vacation  [June  22d),  de- 
livered the  judgment  of  the  Court. 

Two  points  were  made  in  this  case.  The  first  in  im- 
portance and  order  was,  whether,  assuming  that  the 
plaintiff  had  tendered  the  proper  amount  of  duty,  any 
action  could  be  maintained  against  the  defendant  for 
refusing  to  accept  it  and  sign  a  bill  of  entry,  whereby 
the  plaintiff  was  prevented  from  obtaining  the  delivery 
of  the  tobacco  in  question  and  selling  it  to  advantage. 
And  we  are  of  opinion  that  such  action  is  maintainable, 
although  no  malice  or  ill  motive  is  imputed  to  the  de- 
fendant. The  case  states  him  to  be  the  collector  of 
customs  at  Liverpool,  employed  as  such  by  the  order  of 
Y  y  2  the 
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1839.  the  commissioners,  and  "  that  his  duty  was  to  collect  the 
'  proper  amount  of  duty  on  each  article  for  which  an 

against       entry  was  tendered,  and,  upon  such  duty  being  paid, 
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to  Sign  a  bill  of  entry  acknowledguig  the  receipt,  which 
then  became  a  warrant  for  the  delivery  of  such  article 
from  the  charge  of  the  proper  officers."  By  stat. 
3  &  4  W.  4!.  c.  51.  s.  2.,  her  Majesty  is  authorised  to 
appoint  commissioners  for  the  collection  and  manage- 
ment of  the  customs.  By  sect.  6,  the  Treasury,  or 
these  commissioners  under  the  authority  of  the  Treasury, 
may  appoint  proper  persons  to  execute  the  duties  of  the 
several  offices  necessary  to  the  due  management  and 
collection  of  the  customs,  and  all  matters  connected 
therewith,  under  the  control  and  direction  of  the  com- 
missioners ;  and,  by  sect.  7,  every  person  employed  on 
any  duty  or  service  relating  to  the  customs,  by  the 
orders  or  with  the  concurrence  of  the  commissioners, 
shall  be  deemed  to  be  the  officer  of  the  customs  for  that 
duty  or  service. 

Taking  the  statement  in  the  case  and  these  clauses 
together,  the  defendant  appears  to  be  not  merely  the 
agent  and  servant  of  the  commissioners,  but  to  be  him- 
self a  substantive  and  immediate  officer  of  the  crown ; 
and  he  is  charged  with  the  execution  of  a  certain  limited 
duty. 

'  It  is  true  that,  in  the  performance  of  that  duty,  he  is 
subject  to  the  controul  of  the  commissioners ;  but  it  is 
still  his  own  duty,  not  theirs,  that  he  is  to  perform ;  the 
acts  which  he  does  are  his  own  acts,  not  theirs ;  their 
control  is  not  an  arbitrary  one,  but  limited  by  the  pro- 
visions of  the  statute  wherever  they  apply,  and  does  not 
absolve  him  from  responsibility  to  persons  affected  by 
the  due  performance  or  neglect  of  his  duties. 

The 
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The  nature  of  those  duties  is  next  to  be  considered;  1839. 
and,  as  regards  the  present  question,  they  are  plainly  and 
merely  ministerial.    He  is,  according  to  the  statement,  against 

Arnaud, 

to  collect  the  proper  amount  of  duty,  and  sign  the  bill 
of  entry.  This  is  not  the  less  a  ministerial  duty  be- 
cause, in  some  instances,  as  in  the  present,  it  may  not  be 
clear  upon  the  face  of  the  statute  what  the  proper 
amount  of  duty  may  be.  Difficulties  both  of  law  and 
fact  arise  repeatedly  to  ministerial  functionaries,  such  as 
the  sheriff,  in  the  discharge  of  his  duties ;  but  these  do 
not  alter  their  nature. 

The  defendant,  then,  is  a  public  ministerial  officer, 
and,  being  so,  he  is  responsible  for  neglect  of  his  duty 
to  any  individual  who  sustains  damage  by  such  neglect. 
Schinotti  v.  Bumsted  (a)  is  a  strong  authority  to  this 
effect,  the  facts  in  that  case  respecting  the  commis- 
sioners of  the  lottery  tending  much  more  to  raise  a 
doubt  whether  the  defendants  had  not  a  judicial  dis- 
cretion entrusted  to  them  ;  and  in  Lacon  v.  Hooper  [h), 
which  was  an  action  against  the  commissioners  of  cus- 
toms for  not  making  a  certain  order  for  the  payment  of 
money  to  which  the  plaintiffs  claimed  to  be  entitled 
under  an  act  for  the  encouragement  of  the  South  Sea 
whale  fishery,  it  was  not  questioned  but  that  even  they 
would  be  liable  to  the  action,  if  the  neglect  of  duty  were 
made  out. 

We  pass  on,  therefore,  to  the  second  question,  whe- 
ther, under  the  circumstances  stated  in  the  case,  the 
tobacco  in  question  is  to  be  considered  wreck  within 
the  fiftieth  section  of  stat.  3  &  4  W.4<.c.  52.  It  is  con- 
ceded by  the  plaintiff*  that,  if  the  word  "  wreck"  in 


(a)  6  T,  It.  646. 


(6)  6  T.  R.  224. 
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1839.  that  clause  be  confined  to  that  only  which  would  pass  to 
the  crown  or  the  crown's  grantee  under  the  prero- 
against  gative  or  franchise  of  wreck,  these  goods  do  not  fall 
within  that  predicament ;  but  it  is  contended  by  him 
that  the  word  is  not  to  be  construed  in  so  limited  a 
sense;  and  we  are  of  opinion  that,  according  to  estab- 
lished rules  of  construction,  it  ought  not  to  be  so  con- 
strued. The  section,  in  its  enacting  part,  professes  to 
extend  to  all  "  foreign  goods,  derelict,  jetsam,  flotsam, 
and  wreck,  brought  or  coming  into  the  United  King- 
dom;" and,  without  reference  to  their  condition  or 
value,  subjects  them  to  the  same  duties  as  imported 
goods  of  the  same  kind.  If  the  section  had  stopped 
here,  it  would  have  been  difficult  to  say  that  these  goods 
were  imported  goods,  for  they  were  in  the  act  of  ejo^ 
jportation  :  the  owners  had  done  nothing  except  with  a 
view  to  exportation.  Against  their  will,  by  the  violence 
of  the  storm,  they  were  separated  from  the  vessel  in 
which  they  were  placed,  and  from  the  charge  of  those 
to  whose  custody  they  were  intrusted,  and  either  cast 
on  shore,  or,  being  found  floating,  carried  thither :  if 
imported,  by  whom  could  they  have  been  said  to  be 
imported  ?  But,  if  not  imported,  were  they  liable  to  no 
duty  ?  Would  it  not  then  have  been  reasonably  urged 
that  they  fell  within  the  very  words  and  intent  of  the 
enactment,  and  became  subject,  as  wreck,  to  the  same 
duty  as  if  they  had  been  imported  ? 

If  so,  we  must  necessarily  apply  the  same  rule  of 
construction  to  the  proviso  at  the  end  of  the  section  to 
relieve  them,  as  we  should  have  done  to  the  enacting 
part  to  charge  them.  The  word  "  wreck,"  no  doubt,  in 
both  parts  comprehends  goods  which  strictly  and  tech- 
nically speaking  are  "wreck  ;"  but,  as  it  is  capable  also 

of 


Arnaud. 
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of  a  larger  sense,  and  as  in  both  parts  the  object  of  the  1839. 
section  can  only  be  fully  obtained  by  giving  it  that 

Barry 

larger  sense,  we  ought  so  to  understand  it.  We  are  against 
additionally  led  to  this  by  considering  that  the  term  of 
contrast  to  the  word  "  wreck  "  is  not  goods  unforfeited, 
or  goods  whereof  the  owner  is  known,  but  goods  im- 
ported, as  if  the  distinction  present  to  the  minds  of 
those  who  framed  it  was,  not  between  goods  subject  and 
goods  not  subject  to  a  franchise,  but  between  goods 
arriving  in  the  regular  course  of  importation  and  those 
coming  by  the  casualties  of  the  seas  and  storms;  and 
accordingly,  by  the  proviso,  they  are  to  be  delivered 
over  to  the  lord  of  the  manor,  or  (using  the  most 
general  words)  "  other  person  entitled  to  receive 
the  same." 

Upon  both  grounds,  therefore,  we  think  the  plaintiff 
entitled  to  maintain  the  action,  and  to  our  judgment 
according  to  the  terms  provided  in  the  special  case. 

Judgment  for  the  plaintiff. 


Holmes  against  Clifton,  Esquire.  Friday, 

June  21st. 

^ASE  against  the  sheriff  oi  Lancashire^  for  not  Where  the 

levying  under  a  fi.  fa.,  duly  indorsed  with  a  direc-  fi.  fa.  returns 
tion  to  levy  of  the  goods  of  L.  M.  }\05L  for  debt,  levied^ptrtof 
and  4Z.  for  costs ;  and  falsely  returning  that  he  had  Jh^t^t^e  debL 
levied  160Z.  and  retained  6l  10s,  for  poundage  and  ex-  ^h'ereon'he'^re 
pences,  and  had  the  residue  153/.  105.  ready  to  render  fidue  can  be 

levied ;  and  the 

to  plaintiff  in  part  satisfaction  of  his  debt  &c.  ,*  and  that  creditor  accepts 

^  the  amount 

the  said  L.  M.  had.no  more  goods  in  his  bailiwick,  levied  on  ac- 
whereof  the  rest  of  the  debt  could  be  levied.  wardspayment, 

of  his  debt ;  he 

IS  not  thereby  precluded  from  bringing  an  action  against  the  sheriff  for  a  false  return. 

Y  y  4.  ^  Plea, 
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1839.  Plea,  that  defendant  levied  160/.  of  the  goods  of  Z.  ikf., 

jj^^^^^      and  retained  61,  105.  for  poundage  and  expences,  as 

against  stated  in  the  return ;  and  that  afterwards,  and  before 
Clifton. 

action  brought,  plaintiifF  accepted  and  received  the  said 
residue,  153/.  105.,  and  the  same  v^^as  then  paid  to 
plaintiff,  for  and  6n  account,  and  in  and  towards  pay- 
ment and  satisfaction,  of  the  debt  and  damages  in  the 
writ  mentioned ;  and  the  plaintiff  then  thereby  waived 
and  relinquished  all  cause  and  right  of  action  against 
defendant.  Verification. 

Replication,  that  the  plaintiff  accepted  and  received 
the  said  sum,  and  the  same  was  paid  to  plaintiff  for 
and  on  account,  and  towards  payment  and  satisfaction,  of 
the  said  debt  and  damages;  but  not  in  payment  or 
satisfaction  of  the  said  debt  and  damages,  in  manner 
and  form  &c.    Conclusion  to  the  country. 

Demurrer,  for  that  the  plaintiff  did  not,  in  his  repli- 
cation, traverse  or  put  in  issue  any  material  allegation 
in  the  plea ;  but  only  raised  an  immaterial  issue,  and 
confessed  so  much  of  the  plea  as  was  necessary  to  bar 
the  action,  without  avoiding  it.  Joinder. 

Knowles,  for  the  defendant,  relied  upon  Beynon  v. 
Garrat  (a)  as  exactly  in  point,  and  as  deciding  that, 
by  taking  the  money  out  of  Court,  the  plaintiff  affirmed 
the  return  of  the  sheriff,  and  thereby  estopped  himself 
from  maintaining  an  action  for  a  false  return  ;  and  he 
cited  Watson  v.  Wace  (Z>),  as  illustrating  the  same  prin- 
ciple. 

Bramwell,  contra,  was  not  heard. 


(a)  1  C.  Sf  P.  154. 


(6)  5JB.^C.  153. 

Per 
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Per  Curiam  {a).  The  case  of  Beynon  v.  Garrat  {b), 
if  correctly  reported,  cannot  be  maintained.  It  might 
as  well  be  argued  that  a  creditor,  who  accepts  part  of 
his  debt,  is  precluded  from  recovering  the  rest. 

S.  Judgment  for  the  plaintiff. 


1839. 

Holmes 
against 
Clifton. 


(a)  Lord  Denman  C.  J.,  Patteson  and  Williams  Js.  Littledale  J.  was 
absent. 

(6)  1  C.&;  P.  154. 


King  againsl  Braddon.  ^^^^^ 

ASSUMPSIT  by  first  indorsee  against  acceptor  of  a  To  an  action  by 
indorsee  against 

bill  of  exchange  for  payment  of  106/.  Is.  6d,,  three  acceptor  ot  a 
months  after  date  thereof  (20th  June  1838).  change,  pay- 

Plea,  that,  before  making  the  bill,  defendant  was  in-  months  after 
debted  to  plaintiff  in  120/.  I6s,  on  an  account  stated;  jefencl  (\i"nce 
and  that  it  was  corruptly  agreed  by  and  between  plain-  ^ 
tiff,  defendant,  and  the  drawer,  that  defendant  should  and  7  r.  4.  & 

1  Vict.  c.  80. ) 

pay  to  plaintiff  the  sum  of  14/.  14s.  Qd.  in  reduction  of  that,  defendant 
the  debt;  and  that  plaintiff  should  forbear  and  give  day  to  plaintiff  on 
of  payment  of  the  residue,  viz.  106/.  \s.  6d.,  to  defend-  statedj^it^was 
ant  for  the  space  of  three  months ;  and  that,  for  such  pfafnttf^^*^^^" 
forbearance,  defendant  should  pay  to  plaintiff  51.  5s.  6d.,  ^Sem3ant"1hat 
and  the  said  bill  should  be  made,  accepted,  and  in^  plaintiff  should 

,  '    forbear  pay- 

dorsed  to  plaintiff  as  a  security  for  payment  of  the  said  mentofthe 

debt  for  three 

residue  at  the  end  of  three  months.    Averment  of  pay-  months;  that 

-  pt      '         t  defendant 

ment  to  plamtiii  or  the  several  sums  or  14/.  145.  6d.  should  pay  to 
and  51.  5s.  6d.,  in  pursuance  of  the  corrupt  agreement ;  tain"sum^arger 
and  of  the  makinsr,  acceptance,  indorsement,  and  re-       intei'est  at 

o'  '  '  5  per  cent,  per 

ceipt  of  the  bill  by  the  plaintiff  as  such  security  as  afore-  ^""^"i  such 

^  forbearance ; 

that  the  bill 

should  be  made,  accepted,  and  indorsed  to  plaintiff  as  a  security  for  payment  of  the  debt  at 
the  end  of  three  months  ;  and  that  the  said  sum  was  in  fact  paid  by  defendant,  and  the  bill 
made,  accepted,  and  indorsed  to  plaintiff,  in  pursuance  of  such  agreement. 

saidj 
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said,  in  further  pursuance,  &c. ;  and  that  the  sum  of 
5/.  5s.  6d,,  so  paid,  exceeded  the  rate  of  5  per  cent.  &c. ; 
by  means  whereof,  and  by  force  of  the  statute,  the  bill 
was  wholly  void.  Verification. 

Demurrer  (assigning  special  causes  of  demurrer  not 
noticed  in  the  argument).  Joinder. 

R,  V.  Richards  for  the  plaintiff.  The  plea  is  no  de- 
fence since  the  stats,  of  3  &  4  W.  4.  c,  98.  s.  7.  and 
7      4.  &  1  Vict,  c.  SO.  (a).     They  provide  in  general 

(a)  The  words  of  3  &  4  ^T.  4.  c.  98.  s.  7.  are,  "  No  bill  of  exchange 
or  promissory  note,  made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run,  shall,  by  reason  of 
any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay 
or  receive  or  allow  interest  in  discounting,  negociating,  or  transferring 
the  same,  be  void,  nor  shall  the  liability  of  any  party  to  ant/  bill  of  ex- 
change or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury,  nor  shall  any  person  or  persons  draw- 
ing, accepting,  indorsing,  or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  money,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively,  for  the  loan  of  money 
on  any  such  bill  or  note,  be  subject  to  any  penalties  under  any  statute  or 
law  relating  to  usury,  or  any  other  penalties  or  forfeiture ;  any  thing  in 
any  law  or  statute  relating  to  usury  in  any  part  of  the  United  Kingdom 
to  the  contrary  notwithstanding." 

The  above  provision  is  extended  by  7  IF.  4.  &  1  Vict.  c.  80.,  which 
enacts  "  That  from  and  after  the  passing  of  this  act,  and  till  January  1st, 
1840,  no  bill  of  exchange  or  promissory  note  made  payable  at  or  within 
twelve  months  after  the  date  thereof,  or  not  having  more  than  twelve 
months  to  run,  shall,  by  reason  of  any  interest  taken  thereon  or  secured 
thereby,  or  any  agreement  to  pay  or  receive,  or  allow  interest  in  discount- 
ing, negociating,  or  transferring  the  same,  be  void,  nor  shall  the  liability 
of  any  .party  to  any  bill  of  exchange  or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury ;  nor 
shall  any  person  or  persons,  or  body  corporate,  drawing,  accepting,  in- 
dorsing, or  signing  any  such  bill  or  note,  or  lending  or  advancing  any 
money,  or  taking  more  than  the  present  rate  of  legal  interest  in  Great 
Britain  and  Ireland  respectively  for  the  loan  of  money  on  any  such  bill  or 
note,  be  subject  to  any  penalties  under  any  statute  or  law  relating  to 
usury,  or  any  other  penalty  or  forfeiture  ;  any  thing  in  any  law  or  statute 
relating  to  usury,  or  any  other  law  whatsoever  in  force  in  any  part  of  the 
United  Kingdom,  to  the  contrary  notwithstanding." 

terms 
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terms  that  the  liability  of  a  party  to  any  bill  of  ex- 
change shall  not  be  affected  by  reason  of  any  statute  or 
law  in  force  for  the  prevention  of  usury.  The  case  is 
clear  of  the  question  made  in  Vallance.  v.  Siddel  (a). 

Busby,  contra.  The  plea  is  good.  That  an  instru- 
ment, made  for  the  purpose  of  giving  effect  to  a  corrupt 
bargain,  was  void  before  the  late  statutes,  is  clear  from 
Roberts  v.  Trenayne  (b),  and  Morse  v.  Wilson  (c).  The 
only  question  is,  whether  the  bill  is  protected  by  those 
statutes.  The  word  "  such  "  must  be  supplied  between 
•  the  words  "  any  "  and  "  bill  "  in  both  statutes.  The 
intention  of  the  legislature  sufficiently  appears  from  the 
insertion  of  that  word  before  the  word  "  bill,"  in  the 
latter  part  of  the  clause  in  both  acts.  Indeed  the 
second  act  was  not  necessary,  if  the  first  had  the  effect 
of  repealing  stat.  12  A7in,  st.2.  c.  16.  Then  are  the 
late  acts  applicable  to  a  case  where  the  usury  is  not 
confined  to  the  bill  itself,  but  affects  the  very  trans- 
action in  which  the  bill  originated,  and  which  it  was  in- 
tended to  cover  ?  In  Be7Tington  \.  Collis  (d)  the  Court, 
in  giving  judgment,  say,  that  the  acts  contemplate  the 
case  of  interest  taken  on,  or  secured  by,  a  bill  "  as 
the  real  and  bona  fide  ground  of  the  debt";  and  do 
not  extend  "  to  the  case  of  a  bill  of  exchange,  or  pro- 
missory note,  given  in  addition  to  a  security  of  another 
nature  not  protected  by  the  statute,  upon  which  the 
debt  was  really  contracted."  Here  there  was  a  previous 
debt  found  due  upon  an  account  stated,  upon  which 
usurious  interest  was  agreed  to  be  paid.  The  bill  itself 
did  not  bear  illegal  interest,  but  was  given  to  secure  the 

(a)  6  ^.  <.j:  E.  932.  (&)  Cro.  Jac.  507. 

(c)  4  T.  S.  353.  ^  (rt)  5  New  Ca.  332. 

performance 
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1839.  performance  of  this  previous  bargain,  which  is  not  itself 
^  made  legal  by  any  act.    If  a  bill  or  note  given  for  such 

against       a  purpose  be  valid^  it  will  be  easy  to  elude  the  laws 

Braddon. 

against  usury  in  every  case. 

R,  V,  Richards,  in  reply.  The  word  "  such  "  may  be 
inserted  in  this  part  of  the  section  without  injury  to  the 
plaintiff's  demand ;  for  the  bill  is  payable  at  three,  or 
within  twelve,  months  after  date,  and  therefore  pro- 
tected by  either  statute.  In  Berrington  v.  Collis  {a)  the 
loan  was  really  on  security  of  a  lease  and  a  warrant  of 

attorney,  and  the  application  was  to  set  aside  judgment. 

entered  up  on  the  latter.    If  the  loan  had  been  on  the 

security  of  the  note  alone,  the  decision  would  have  been 

different ;  Connop  v.  Meaks  {b). 

Lord  Denman  C.  J.  We  cannot  take  the  case  out 
of  the  protection  of  the  statutes.  The  bill  is  made  pay- 
able at  three  months  after  the  date,  or  has  not  more 
than  three  months  to  run.  This  is  all  that  the  stat.  3  & 
4  ^.4,  c.  98.  s.  7.  requires  to  exempt  it  from  the  oper- 
ation of  the  usury  laws. 

Patteson  (c)  and  Williams  Js.  concurred. 
S.  Judgment  for  the  plaintiff  (fi?). 

(a)  5  New  Ca.  332.  (6)  2  A.  ^  E.  326. 

(c)  Littledale  J.  was  absent. 

{d)  See  Holt  v,  Miers,  5  M.  §•  JT.  168. ;  and  stat.  2  &  3  Fict.  c.  37., 
continued  by  3  &  4  Vict.  c.  83. 


IN  THE  Second  and  Third  Years  of  VICTORIA.  679 

1839. 


The  Queen  against  The  Inhabitants  of  Black  saturdmj, 

June  22d. 

Callerton. 


ON  appeal  against  an  order  of  justices  removin<y  On  appeal 
*  ^  °  against  an  order 

Hannah  Hope^  widow,    and   her  two   children,  of  removal,  it 

is  a  good  ob- 

from  the  township  of  Qiiarrijigton  in  the  county  of  jection,  that  the 

copy  of  GX— 

Durham^  to  the  township  of  Black  Callerton  in  the  amination,  sent 
county  of  Northumheiiand,  the  sessions  confirmed  the  lant^umkr" 
order,  subject  to  the  opinion  of  this  Court  upon  a  special  ^^^'^^^^ 

QQ^^Q^  s-  79.,  does  not 

shew  that  the 

The  case  stated  an  agreement  by  which  Andrew  pauper  was 

chargeable. 

Hope,  afterwards  the  husband  of  the  pauper  Hannah, 
was  hired  to  work  in  a  colhery,  and  under  which  he 
served  for  the  stipulated  period,  residing  in  Black 
Callerton,  After  some  details  as  to  the  service  under 
this  contract,  the  case  proceeded  as  follows. 

The  said  Andrew  Hope  subsequently  married  and 
died  ;  and,  on  10th  February  1838,  an  order  in  the  usual 
form  was  made  (stating  the  above  order  of  removal). 
A  notice  in  writing  of  chargeability,  and  a  copy  of  the 
order  of  removal,  were  served  upon  the  overseer  of 
Black  Callerton,  and  likewise  copies  of  the  examinations 
taken  before  the  removing  justices ;'  but  such  examin- 
ations did  not  contain  any  statement  or  proof  that  the 
said  pauper  and  her  children  were  then  chargeable  to, 
or  had  been  relieved  by,  the  township  of  Qimrrington, 
The  township  of  Black  Callerton  appealed  against  the 
order,  and  stated  in  their  notice  two  grounds  of  appeal. 
1.  That  Andrew  Hope  never  gained  a  settlement  in  the 

appellant 
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1839. 

The  Queen 
against 

The  Inhabit- 
ants of 
Black 

Callerton. 


appellant  parish  by  hiring  and  service :  and,  2.,  That 
it  did  not  appear,  by  the  copy  sent  to  them  of  the  ex- 
aminations taken  at  the  time  of  making  the  said  order, 
that  the  pauper  and  her  said  children  were  at  the  time 
of  making  such  order  chargeable  to  the  township  of 
Quarrington.  At  the  hearing,  after  the  original  exami- 
nations, and  the  copies  sent  to  the  appellant  township, 
had  been  put  in,  the  second  ground  of  appeal  was  in- 
sisted upon  by  the  counsel  for  the  appellants  as  a  preli- 
minary objection  to  the  respondents  going  into  evidence 
in  support  of  the  order  of  removal,  but  was  overruled ; 
and  the  court  of  quarter  sessions  proceeded  to  hear  the 
respondents'  case. 

The  questions  for  the  opinion  of  this  Court  were,  1. 
Whether,  as  it  did  not  appear  by  the  copies  of  the  ex- 
aminations that  the  pauper  and  her  children,  at  the  time 
of  making  the  order  of  removal,  were  chargeable  to  the 
respondent  township,  the  respondents  could  be  heard  in 
support  of  such  order?  2.  Whether  Andrew  Hope 
gained  a  settlement  in  Black  Callerton  by  such  hiring 
and  service  as  aforesaid  [a)  ?  If  this  Court  should  decide 
both  questions  in  the  affirmative,  the  orders  were  to  be 
confirmed ;  otherwise  quashed. 


Ingham  and  Hedley^  in  support  of  the  order  of  sessions. 
As  to  the  preliminary  objection,  stat.  4  &  5  7F.  4.  c,  76. 
5.  79.  enacts  that  no  pauper  be  removed  by  reason  of 
his  being  chargeable  to,  or  relieved  in,  any  parish,  till 
after  "  a  notice  in  writing  of  his  being  so  chargeable  or 
relieved,  accompanied  by  a  copy  or  counterpart  of  the 
order  of  removal  of  such  person,  and  by  a  copy  of  the 
examination  upon  which  such  order  was  made,  shall 

(a)  The  objection  was,  that  the  contract  of  hiring  was  exceptive. 

have 
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have  been  sent,"  as  there  dh-ected.  That  does  not  re- 
quire that  the  chargeability  shall  appear  by  the  examina- 
tion ;  the  notice  gives  information  of  that  fact,  and  would 
be  superfluous  if  the  examination  were  necessary  to 
shew  it.  The  material  facts  in  an  examination  are  those 
which  concern  the  settlement,  and  so  bear  upon  the 
grounds  of  removal.  The  complaint  of  chargeability, 
and  the  examination  with  a  view  to  removal,  are  different 
proceedings :  the  one  may  be  heard  by  a  single  justice, 
without  oath  ;  the  other  is  taken  on  oath,  by  two  justices. 
It  would  be  hard  that  the  respondents  should  suffer  by 
the  neglect  of  those  taking  the  examination  to  advert  to 
a  particular  fact.  It  was  the  opinion  of  this  Court,  in 
Rex  V.  Kelvedon  {a),  that  an  examination  may  be  treated 
with  less  strictness  than  a  notice  of  appeal,  because 
the  respondents,  in  an  examination,  do  not  use  their 
own  language.  They  cannot  control  the  proceeding  of 
the  magistrates.  No  one  could  have  been  misled  here ; 
and  that  argument,  in  favour  of  an  examination,  was  used 
by  Lord  Denman  C.  J.,  in  Regina  v.  Church  Knowle  (5). 
(The  arguments  as  to  the  hiring  are  omitted.) 


1839. 

The  Queen 
against 

The  Inhabit- 
ants of 
Black 

Callekton. 


Cresswell  and  Granger^  contra,  were  stopped  by  the 
Court. 

Lord  Denman  C.  J.  The  preliminary  objection  is 
not  to  be  got  over.  If  we  do  not  require  that  the 
chargeability  shall  appear  on  the  examination,  we  shall 
give  occasion  to  speculative  removals. 


Patteson  J.  (c).  It  is  argued  that  the  statute  requires 
only  three  things  to  be  sent  before  the  pauper  is  re- 


(a)  5  A.  ^  E.  687. 

(c)  Littledale  J.  was  absent. 


(6)  1  A.^  E.  471. 

movable ; 
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1839. 


The  Queen 
against 

The  Inhabit, 
ants  of 
Black 

Callerton. 


movable  ;  notice  of  chargeability ;  a  copy  or  coun- 
terpart of  the  order;  and  a  copy  of  the  examination 
upon  which  the  order  was  made;  and  that  proof  of 
chargeability  is  not  required  to  be  sent.  But  the  word 
"  examination,"  though  in  the  singular  number,  means 
all  the  evidence  (a),  and  must  necessarily  include  the 
proof  of  chargeability,  without  which  the  order  could 
not  be  made. 


Williams  J.  Proof  of  chargeability  is  the  found- 
ation of  the  order  of  removal.  It  must  therefore  appear 
in  the  examination  sent  to  the  appellant  parish. 

Orders  quashed  (b). 


(ct)  See  Regina  v.  Outwell,  9  A.  E.  836. 
(i)  See  the  next  five  cases. 


The  following  cases  may  properly  be  added  here. 


[  Thursday, 
January  16th, 
1840.] 


The  Queen  against  The  Justices  for  the  Eastern 
Division  of  Sussex. 


A  notice  of 
appeal,  under 
Stat.  4  &  5 
W.  4.  c.  76. 
s.  81.,  alleging, 
as  the  ground, 
a  settlement 
in  another 
parish,  T.,  is 
bad  if  it  merely 
states  that  the 
pauper,  in  or 
about  1830, 
paid  parocliial 
taxes  for  a 
tenement  in 
the  parish  of 

T.  rented  by  him,  at  15/.  a  year,  for  the  term  of  one  year,  and  occupied  by  him  under  such 
hiring  for  one  year,  the  rent,  to  the  amount  of  10/.,  being  paid  by  him;  and  that  the 
pauper  rented  the  aforesaid  tenement  (not  describing  it  further),  at  15/.  a-year,  and  occu- 
pied under  that  hiring  for  one  year,  and  paid  10/.  rent.  The  premises  should  be  further 
described,  by  giving,  at  any  rate,  the  landlord's  surname. 

parish 


JJENRY  GILBERT  was  removed  by  an  order  of  two 
justices  from  the  parish  of  St.  Thomas  the  Apostle, 
in  the  town  of  Winchelsea  and  county  of  Sussex^  to  the 
parish  of  Carshalton  in  Surrey.  The  parish  officers  of 
Carshalton  gave  notice  of  appeal,  stating,  as  the  grounds : 
First,  that  H.  G.  did  not  acquire  a  settlement  in  Car- 
shalton by  service  &c.  (as  stated  in  the  examination) : 
Secondly,  that,  subsequently  to  his  leaving  the  service 
&c.,     he,  the  said  H.  G.,  acquired  a  settlement  in  the 
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parish  of  Ticehurst,  in  the  aforesaid  county  of  Sussex,  [184^0.] 
by  having,  in  or  about  the  year  1830,  paid  parochial  ' 

The  Queen 

taxes  for  and  in  respect  of  a  certain  tenement  in  the  against 

The  Justices  of 

aforesaid  parish  of  Ticehurst,  rented  by  the  said  H.  G.,     the  Eastern 
at  the  sum  of  15^  a  year,  for  the  term  of  one  whole  Sussex. 
year,  and  occupied  by  him  under  such  hiring  for  more 
than  the  said  term  of  one  year ;  the  rent  for  the  same,  to 
the  amount  of  10/.,  having  been  paid  by  the  said  H,  G. :" 
"  Thirdly,  by  having  rented  the  aforesaid  tenement  in 
the  said  parish  of  Ticehurst  at  the  sum  of  15Z.  a  year, 
and  having  occupied  the  same  under  such  hiring  for 
more  than  the  term  of  one  year,  and  having  paid  rent 
to  the  amount  of  10/.  for  the  same  tenement."  The 
appeal  was  called  on  for  hearing  at  the  Lewes  quarter 
sessions,  April  1839,  when  the  respondents'  counsel 
objected  to  its  being  heard,  because  the  grounds  were 
not  sufficiently  set  forth  in  the  notice,  inasmuch  as  the 
appellants  had  neglected  to  mention  therein  the  name 
of  the  person  or  landlord  of  whom  H,  G.  hired  and 
rented  the  premises  alluded  to  in  the  second  ground 
of  appeal ;  and  inasmuch  as  such  notice  did  not  other- 
wise sufficiently  describe  and  fix  dates  or  times  when 
such  premises  were  so  rented  or  occupied   by  the 
pauper.    On  the  first  objection,  the  omission  of  the 
landlord's  name,  the  sessions  refused  to  hear  the  ap- 
peal, and  confirmed  the  order  of  removal.    In  Trinity 
term,  1839,  a  rule  nisi  was  obtained  for  a  mandamus 
to  the  justices  to  enter  continuances  and  hear  the  ap- 
peal. ^ 

Tyndale  now  shewed  cause.     The  notice  ought 
at  least  to  have  stated  the  landlord's  name ;  or,  if  not, 
the  situation  of  the  house,  or  some  other  particular 
Vol,  X.  Z  z  from 


684  [CASE  IN  HILARY  TERM 

[1840.]     from  which  the  respondents  could  ascertain  the  facts 
^,    ~         material  to  their  case:  Rex  v.  The  Justices  of  Derby- 

The  Queen  ' 
against         sMre  («), 
The  Justices  of 
the  Eastern 

Division  of  7     /y.  \  hi  1        1  /-i 

Sussex.  Petersdorff^  contra,  was  called  upon  by  the  Court, 

The  two  facts  stated,  that  the  pauper  rented  a  tenement 
in  the  parish,  and  paid  parochial  taxes  for  it,  are  suf- 
ficient for  the  purpose  suggested.  The  respondents, 
being  furnished  with  these,  might  obtain  the  necessary 
information  from  the  parish  officers.  [Lord  Denman  C,  J. 
The  pauper's  name  might  appear  on  the  rate  books  in 
respect  of  different  tenements.  The  notice  ought  to 
have  shewn  distinctly  what  settlement  the  appellants 
meant  to  prove.  They  must  have  known ;  why  should 
not  they  tell  the  opposite  party  ?]  Too  great  par- 
ticularity would  be  inconvenient,  because  a  slight  vari- 
ance might  defeat  the  appeal.  [Lord  Denman  C.  J.  Is 
there  any  inconvenience  in  shewing  the  local  situation  ?] 
That  might  be  difficult  in  a  country  parish.  Giving  the 
name  of  the  landlord  would  not  secure  the  information 
required  :  changes  might  have  occurred,  by  death  or 
otherwise.  [Lord  Denman  C.  J.  The  subject  of  in- 
quiry would  be,  of  whom  the  pauper  hired.]  The  pay- 
ment of  parochial  taxes  affords  guidance  enough  for  any 
necessary  inquiry. 

Lord  Denman  C.  J.  I  do  not  mean  to  say  that  the 
local  situation  of  premises  must  necessarily  be  specified, 
because  that  may  be  difficult ;  though  in  a  large  parish 
it  ought  to  be  ascertained  as  nearly  as  possible.  But  at 
any  rate  the  landlord's  name  should  be  given.  This 
notice  was  insufficient. 

(a)  6J.8fK  885. 

Little DALE 
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LiTTLEDALE  J.  The  landlord  ought  to  have  been 
described ;  I  do  not  say  by  his  Christian  name,  but  at 
any  rate  by  his  surname. 

Coleridge  J.  (a).  Ascertaining  the  situation  of  the 
premises  might  be  more  or  less  difficult,  according  to 
the  nature  of  the  parish.  In  an  agricultural  parish,  for 
instance,  there  might  be  a  good  deal  of  difficulty ;  but, 
there,  naming  the  landlord  would  be  the  best  way  of 
fixing  the  property. 

Rule  discharged  (b). 

(a)  JFilliams  J.  was  on  the  special  commission  at  Monmouth. 

(b)  See  the  next  case. 


685 
[1840.] 

The  Queen 

against 
Justices  of 
the  Eastern 
Division  of 

Sussex. 


The  Queen  as;ainst  The  Justices  of  the  West  [f'''"''"-^'. 

^  ^  May  29th. 

Riding  of  Yorkshire.  i84o.] 
(Clinton  against  Birstwith.) 

AT  the  Summer  sessions  for  the  West  Riding  of  W^^^e  the 
°         pauper  s  ex- 

YorJcshire^  1839,  an  appeal  came  on  to  be  heard  amination  dif» 

fers  from  his 

against  an  order  removing  John  Laoc,  his  wife  and  evidence  at  ses- 

.  sions,  as  to  any 

children,  Irom  the  township  oi  Birstwith  to  the  town-  circumstance 

ship  of  Clint^  both  in  the  West  Riding.    The  alleged  ^^thTmatter^ 

settlement  in  Clint  was  by  occupation  of  a  tenement  ^j^^  statement 

there.    On  the  evidence  of  the  pauper  at  sessions,  it  ofg^ou^dsof 

^  ^        appeal,  it  is  for 

appeared  that  he  entered  on  the  occupation  of  the  tene-  the  sessions  to 

decide  whether 

ment  a  year  later  than  the  year  stated  in  that  behalf  in  the  variance  be 

material  within 

his  examination  before  the  justices.     Upon  this  the  stat.  4  &  5 

W.  4.  c.  76. 

Court  stopped  the  hearing  and  discharged  the  order,  s.  si. 

So  held,  on 

application  for  a  mandamus  to  enter  continuances  and  hear  an  appeal. 
Per  Lord  Denman  C.  J.    The  examination  of  the  pauper  is  to  be  construed  as  strictly 
as  the  statement  of  grounds  of  appeal. 

Z  z  2  Cresswell, 
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[184?0.]     Cresswell,  in  Michaelmas  term,  1839,  obtained  a  rule  nisi 
^    ~         for  a  mandamus  to  the  justices  of  the  West  Riding  to 

The  Queen  ^ 

against      enter  continuances  and  hear  the  appeal.  By  the  affidavit 

^he  Justices  of  ^  ... 

the  West      in  answer,  it  appeared  that  Lax^  in  his  examination 

Riding  of       ,    ^  ,       .  . 

Yorkshire,  before  the  justices,  stated  that  he  entered  upon  the 
occupation  in  Jime  1827,  as  tenant  to  a  VLv,  Fawcett^ 
and  gave  up  possession  in  June  1828  ;  and  that  the 
grounds  of  appeal  were  stated  to  be,  that  he  "  did 
not  bona  fide  rent  or  occupy,  for  the  term  of  one 
whole  year,  a  farm  in  the  township  of  Clint,  from  the 
beginning  of  June  1827  until  the  latter  end  of  June 
1828,  as  tenant  to"  &c. 


E.  Perry  (with  whom  was  Baines)  now  shewed  cause. 
There  are  two  questions  :  first,  whether  the  sessions 
have  decided  rightly ;  secondly,  if  not,  whether  the 
Court  will  interfere.  Eoc  parte  Broseley  [a)  is  an  autho- 
rity on  both  points.  (He  was  then  stopped  by  the 
Court). 

Merivale,  contra.  As  to  the  first  point,  sect.  81  of 
Stat.  4  &  5  4.  c.  76.  certainly  uses  the  same  language 
as  to  the  examination  of  the  pauper  and  the  statement 
of  grounds  of  objection ;  but  it  is  reasonable  that  a 
more  liberal  interpretation  should  be  adopted  in  the 
former  case  than  in  the  latter.  The  appellant  parish 
states  its  own  objections;  but  the  pauper  is  not  the 
agent  of  the  removing  parish,  nor  under  their  controuL 
A  mere  slip  of  memory,  or  a  clerical  error  of  the  party 
taking  down  the  examination,  will,  if  this  application 
fail,  be  sufficient  to  prevent  the  merits  of  the  settlement 
from  being  determined.   The  only  reasons  for  strictness 

(a)  1  J.  ^  E.  423. 

as 
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as  to  variances  must  be  that  they  tend  to  mislead,  or  [184fO.] 
affect  the  merits.  Here  the  variance  could  not  mislead  ; 

The  Queen 

which  takes  the  case  out  of  the  principle  upon  which,  if  against 

The  Justices  of 

2Lt  &\\,  Ex  parte  Broseley{a)  must  be  supported.  And  the  West 
the  only  question  on  the  merits  is,  whether  the  pauper  y^iIISshire. 
occupied  a  tenement  so  as  to  gain  a  settlement ;  not 
whether  he  occupied  it  in  one  year  or  another.  In  Rex 
\,Kelvedon  [h)  Coleridge  J.  appears  to  have  thought  that 
a  mere  statement  of  the  fact  of  settlement  in  the  appel- 
lant parish  would  suffice,  and  the  Court  seem  to  have 
considered  that  the  examination  was  to  be  interpreted 
less  strictly  than  the  grounds  of  appeal.  If  the  rule  is 
to  be  strict,  a  variance  of  one  day  would  be  fatal ;  but  that 
cannot  be  held.  Then,  as  to  the  second  point,  the  Court 
will  enquire  whether  the  sessions  have  rightly  decided  a 
matter  preliminary  to  their  enquiry  into  the  merits ;  and 
the  decision  of  the  sessions  here  has  no  relation  to  the 
merits.  Rex  v.  Frieston  (c).  Rex  v.  The  Justices  of 
Cumberland  (d),  are  in  point.  In  the  latter  case,  the 
sessions  had  commenced  the  enquiry  into  the  merits ; 
but  decided  ultimately  on  a  preliminary  point. 

Lord  Denman  C.  J.  I  think  that  we  are  not 
precluded  from  entering  into  an  inquiry  whether  the 
sessions  have  decided  rightly  upon  any  preliminary 
point  of  practice  necessary  to  determine  their  own  juris- 
diction. In  this  case,  however,  the  decision  is  on  a 
question  which  may  often  raise  great  difficulties  either 
at  the  sessions  or  here.  Mr.  Merivale  contends  that  a 
different  degree  of  strictness  must  be  applied  to  the 
pauper's  examination  and  the  statement  of  objections  = 

(a)  1  A.  ^  E.  423.  (b)  5  A.  ^  E.  687.     See  pp.  690,  69L 

(c)  5  5.  §■  Ad.  597,  {d)  4  A.  ^  E,  695. 

Z  z  3  I  cannot 
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[1840.]     I  cannot  accede  to  that.  Each  party  gets  the  facts  from 
the  pauper.     When  the  case  comes  to  sessions,  a 

The  Queen  r  r 

against      Variance  may  occur,  so  trifling  that  it  could  not  possibly 

The  Justices  of      .  .     ,        _  ,  .  •        ,        i  i 

the  West  mislead.  Other  variances,  again,  though  they  may 
-^jfjJsliRE.  appear  like  mere  clerical  errors,  may  be  of  the  utmost 
importance,  as,  for  instance,  a  wrong  year,  or  a  wrong 
name  in  a  populous  parish.  The  sessions,  therefore, 
must  exercise  their  judgment.  They  can  best  decide 
whether  the  variance  is  such  as  to  mislead ;  and  thus 
it  is  quite  within  their  jurisdiction  to  decide  whether 
there  is,  or  is  not,  a  substantial  variance.  When  there 
is  any  difference  whatever  between  the  examination 
and  the  evidence,  this  Court  cannot  take  it  upon  them- 
selves to  say  that  the  sessions  have  decided  wrong. 
Such  an  interference  would  lead  to  inquiries  into  minute 
particulars,  which  we  cannot  institute. 

LiTTLEDALE,  Patteson,  and  Coleridge  Js.  con- 
curred. 

Rule  discharged  (a), 

(a)  See  the  next  case. 


The  Queen  against  The  Inhabitants  of  Mid* 
DLETON  in  Teesdale. 

appeal  against  an  order  of  justices,  removing 
Elizabeth  Collinson  from  the   township  of  New^ 
''c^i^.Z^iQ.l'^'  ^^^gi'>h  in  the  county  of  Durham^  to  the  township  of 

on  removal  of 

a  pauper,  does  not  give  sufficient  information  of  the  settlement  relied  upon,  if  it  merely- 
state  that  the  party  gained  a  settlement  by  renting  and  occupying  a  tenement  of  J.  T. 
(naming  the  landlord)  in  the  township,  &c.  (to  which  the  pauper  is  removed),  of  the 
yearly  rent  of  10/. ;  no  time  being  specified. 

And,  on  appeal,  the  appellants  may  take  advantage  of  such  defect,  though  their  notice  of 
grounds  of  appeal  state  only  that  the  order  of  removal,  examination,  and  notice  of  charge- 
ability,  are  bad  upon  the  faces  thereof. 

Middleton 


[  Wednesday, 
June  3d, 
1840.] 

A  copy  of  ex- 
amination fur- 
nished, under 


i 
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Middleton  in  Teesdale^  in  the  same  county,  the  sessions  [1840.] 
confirmed  the  order,  subject  to  the  opinion  of  this 

The  Queen 

Court  upon  a  case,  the  material  parts  of  which  were  as  against 

The  Inhabit- 

folloWS.  ants  of 

The  removal  was  made  upon  the  examination  of  the  XEEsnALE. 
pauper  alone,  which  stated  "  that  she  is  nineteen  years 
of  age,  and  that  her  father  gained  a  settlement  in  the 
township  of  Middleton  in  Teesdale,  in  the  said  county, 
by  renting  and  occupying  a  house  and  land  of  one 
Jacob  Tarri,  in  the  said  township  of  Middleton  in  Tees- 
dale^  of  the  yearly  rent  of  10/."  (The  rest  of  the  ex- 
amination related  to  the  pauper  herself,  and  is  not 
material.)  Copies  of  the  examination,  order  of  removal, 
and  notice  of  chargeability,  were  duly  served.  Notice 
of  appeal  and  the  grounds  of  appeal  were  also  duly 
served.    The  grounds  of  appeal  were  stated  as  follows  : 

1.  "That  the  order,  the  examination  upon  which  the 
same  is  grounded,  as  also  the  notice  of  chargeability  ac- 
companying the  same,  are  bad  upon  the  faces  thereof." 

2.  "  That  the  lawful  settlement  of  the  said  Elimheth  Col- 
linson  "  "  is  not  in  our  township  of  Middleto7i  in  Teesdale, 
as  represented  in  the  said  order,  but,  on  the  contrary,  is 
in  your  township  of  Newbiggin  (she  not  having  gained  a 
settlement  in  her  own  right),  her  father  having  gained  a 
settlement  there  by  renting  a  tenement  of  the  value  of 
lOl.  or  more,  in  the  years  1816,  1817,  1818,  and  1819, 
or  some  or  one  of  them,  and  resided  there  during  the 
time."  3.  That  the  said  Matthew  Collinson''  (the 
father)  "  also  gained  a  settlement  in  your  said  town- 
ship of  Newbiggin,  by  again  renting  a  tenement  therein 
in  the  years  1829,  1830,  and  1831,  or  some  or  one 
of  them,  and  paid  rent  for  the  same  to  the  amount 

of  10/.  for  the  year."    On  the  hearing  of  the  appeal,  \ 
Z  z  4  the 
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the  respondents  insisted  that  the  settlement  of  the 
'      pauper,  as  set  forth  in  her  examination,  was  admitted 

The  Queen     ^     ^  ' 

against  bv  the  appellants,  as  their  notice  did  not,  in  the  first 
The  Inhabit-  i  r       •      i_  •      •  j 

ants  of  ground,  speciiy  any  cleiect  in  the  exammation,  and  was 
inTEESDALE.  therefore  inoperative  ;  and  did  not,  in  the  second  or 
third  ground,  deny  the  settlement  alleged  in  the  ex- 
amination ;  and  that  the  appellants  ought  not  to  be  al- 
lowed to  give  evidence  of  the  settlement  stated  in  either 
the  second  or  third  ground  of  their  appeal,  as  the  al- 
legation was  defective  in  not  sufficiently  describing  the 
tenement,  there  not  being  any  statement  either  of  the 
nature  of  the  tenement,  or  of  whom  it  was  held.  The 
sessions,  being  of  this  opinion,  confirmed  the  order  of 
removal,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench.  If  this  Court  should  be  of  opinion,  either  that 
the  respondents  ought  to  have  proved  their  case  by 
evidence,  or  that  the  appellants  ought  to  have  been 
admitted  to  contest  the  validity  of  the  order,  examin- 
ation, and  notice  of  chargeability,  or  to  give  evidence 
of  the  settlement  alleged  in  the  second  or  third  ground 
of  their  appeal,  the  appeal  was  to  be  reheard.  If  this 
Court  should,  on  both  points,  be  of  the  contrary  opi- 
nion, the  order  of  sessions  to  be  confirmed. 

Ingham^  in  support  of  the  order  of  sessions.  The 
appellants  could  not  avail  themselves  of  the  alleged 
settlement  of  Mattheis)  Collinson,  because  it  is  too  vaguely 
stated  in  the  notice  of  appeal ;  Rex  v.  The  Justices  of 
the  Eastern  Divisioji  of  Sussex  (a).  ( Wilkinson,  contra, 
admitted  this.)  Then  the  first  ground  of  appeal  is  insuf- 
ficient, being  also  too  vague  to  apprise  the  respondents 

(a)  Ante,  p.  682. 


of 
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of  the  answer  relied  upon  by  the  appellants.  Objec- 
tions, even  on  the  face  of  the  order  of  removal,  must  be 
pointed  out  by  the  notice  of  appeal ;  JRex  v.  Withern-- 
wick  (a) ;  which  is  supported,  in  principle,  by  Regina 
V.  HocJcwoy^tJiy  (b).  [Lord  Demnan  C.  J.  The  objection 
here  is,  that  the  justices  have  removed  the  pauper,  no 
settlement  in  the  appellant  parish  appearing.]  That 
objection  is  not  specified.  It  would  be  very  dangerous 
to  admit  such  a  general  form  of  notice.  A  clerical 
error,  of  1/.  for  10^.,  might  be  meant.  Respondents 
should  have  such  information  as  will  enable  them  to 
take  advice  whether  they  shall  maintain  or  abandon 
their  order.  Parish  officers  cannot  be  expected  to 
know  every  defect  on  the  face  of  an  order  or  examin- 
ation which  might  be  taken  advantage  of  on  such  a 
notice  as  this.  Not  only  is  the  notice  here  too  vague, 
but  it  tends  to  mislead,  for  it  seems  to  point  out  some 
objection  common  to  the  order,  examination,  and  notice 
of  chargeability. 

Wilkinson,  contra,  was  stopped  by  the  Court. 


[1840.] 


The  Queen 
against 

The  Inhabit- 
ants of 

MiDDLETON 

in  Teesdale. 


Lord  Denman  C.  J.  The  appellants  say  that  this 
examination  is  bad  on  its  face ;  and  the  question  is 
whether  it  be  so,  not  formally,  but  for  want  of  any 
ground  for  the  jurisdiction  of  the  justices.  I  think  it 
is  bad  on  that  accounti  The  examination  does  not 
shew  a  renting  by  the  pauper's  father  for  any  specified 
time.  The  respondents,  on  notice  of  appeal,  should 
have  given  their  attention  to  this,  and  seen  whether 
they  could  remedy  the  error.    I  think  that  Bex  v« 


(a)  6  A.  c5;  E.  273, 


(6)  7  A.  c|-  E.  492i    See  p.  496. 

Withernxmcic 
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[1840.] 

The  Queen 
against 

The  Inhabit- 
ants of 

MiDDLETON 

in  Teesdale, 


WitJierrvwicJc  (a)  accords  with  our  present  decision.  All 
that  was  there  held  was,  that  appellants  cannot  take 
objections  not  noticed  in  their  statement  of  grounds 
of  appeal,  though  apparent  on  the  face  ©f  the  order. 
It  is  argued  that  the  defects  alluded  to  by  the  present 
objection  may  be  such  as  are  not  essential.  But  the 
difficulty  is  the  absence  of  statement  in  the  examination ; 
on  looking  at  it,  we  cannot  give  the  respondents  credit 
for  more  than  is  set  out;  and  no  jurisdiction  appears. 


LiTTLEDALE  J.  concurrcd. 


Patteson  J.  It  may  appear  very  strict,  but  it  is 
best  to  hold  parties  to  the  requisition  of  the  statute* 
There  must  be  an  examination  shewing  what  the  settle- 
ment is.  Here  the  removing  magistrates  have  been 
satisfied  with  a  statement  by  the  pauper  "  that  her 
father  gained  a  settlement  in  the  township  of  Middleton 
in  Teesdale "  "  by  renting  and  occupying  a  house  and 
land  of  one  Jacob  Tarn  in  the  said  township,"  "  of  the 
yearly  rent  of  10/.,"  without  ascertaining  how  long  or 
when  he  so  rented.  They  might  as  well  have  been 
satisfied  with  a  mere  statement  that  he  was  settled  in 
the  township. 

Williams  J.  concurred. 

Appeal  to  be  reheard  [h), 

(a)  6J.^E.  273.  (6)  See  the  next  ease. 
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[1841.] 


The  two  following  cases  were  decided  in  Hilary  term, 
1841. 

The  Queen  against  The  Inhabitants  of  [Wednesday, 

BrIDGEWATER.  1841.] 

ON  appeal  against  an  order  of  justices,  removing  In  a  notice  of 
„  appeal  under 

Henry  Channon  and  his  family  from  the  parish  ot  stat.  4  &  5 

,  4.  c.  76. 

Bridgewater  to  the  parish  of  Compton  BisJwp^houi  in  5.  si.*,  against 

the  county  o{  Somerset,  the  sessions  quashed  the  order,  j.gj^Qyj^i  allea*- 

subject  to  the  opinion  of  this  Court  on  a  special  case,  in  ^^^^^^^^^^^ 

substance  as  follows.  PeaU  a  settle- 

ment  by  hiring 

The  appeal  came  on  to  be  heard  at  the  Wells  Lent  and  service,  the 

general  rule 

sessions,   1840.    Notice  of  appeal  had   been   given,  is,  that  the  date 
stating,  as  the  grounds,  "  That  the  said  Henry  Channon,  as  welf  a7the' 
the  father,  has  never  been  maintained  by  our  said  parish  ^ould  be^™^' 

that 
a  notice  omit- 

the  father,  has  resided  in  and  obtained  a  settlement  in  ^"^^ 

is  bad.  .  If  It  ap'  - 

your  said  parish  of  Bridgewater  by  servitude  therein,  pear  that  the  ap- 
pellants could 

the  said  Henry  Channon,  the  father,  having  been  the  not  ascertain  it, 
hired  servant  of  Charles  Knight  of  Bridgewater  afore-  ^\!lxi'Denman 
said,  sheriff's  officer,  for  a  period  exceeding  one  year,  ^uaaie^.,  that 
and  has  not,  since  such  servitude,  obtained  a  settlement      strict  rule 

'  '  may  be  dis- 

in  our  said  parish ;  and  that  the  said  Henry  Channon.  P^nsed  with. 

,  'Per  Lord 

the  father,  was,  by  such  service  as  aforesaid,  and  now  is,  Denman  c.  J. 

and  Coleridge 

legally  settled  in  the  said  parish  of  Bridgewater J. ;  the  sessions 
On  the  trial  of  the  appeal,  the  respondents  objected  ther,^under^the 
that  the  notice  was  insufficient,  "  for  not  stating  the  of  an^particu- 
time  of  the  service  of  the  pauper  with  Charles  Knight"  so'^r^aterial diat^ 
The  Court  were  of  opinion  that  the  obiection  was  omission 

^  to  specify  It 

valid,  but  proceeded  to  try  the  case  upon  the  merits,  vitiates  an  exa- 
mination or  no- 
and  ^ice  of  appeal. 


of  Compton  Bishop,  hut  that  the  said  Hemy  Channon,  stated;  and  tha 
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[184?].]     and  decided  that  the  pauper  gained  a  settlement  in 


The  Queen 


Bridgewater  by  hiring  and  service  for  fifteen  months  in 
against       1825  and  1826;  and  the  order  was  quashed,  subject  to 

The  Inhabit-  .   .  ,  M  '  J 

ants  of  the  opinion  of  this  Court  as  to  the  sufficiency  of  the 
^^^^^"^  notice  of  appeal  on  the  above  point.  If  the  Court 
should  be  of  opinion  that  the  grounds  of  appeal  were 
sufficiently  stated,  according  to  stat.  4  &  5  4?.  76. 
5.  81.,  the  order  of  removal  to  be  quashed;  otherwise 
to  be  confirmed. 


Cockhurn  and  T.  W.  Saunders  in  support  of  the  order 
of  sessions.  The  whole  objection  to  this  notice  is,  that 
the  date  of  the  service  is  not  stated.  But,  if  a  notice 
states  the  cause  of  appeal,  it  is  not  necessary  to  set  forth 
all  the  circumstances  of  the  appellants'  case.  Itex  v. 
The  Justices  of  Derby  shire  (a)  may  be  cited  on  the  other 
side;  but  there  the  observation  Littledale  J.  in  deli- 
vering judgment  was,  that  "  without  being  informed  of 
the  time  of  service  or  the  name  of  the  master,  the  re- 
spondents would  in  vain  make  inquiries  in  any  populous 
parish  as  to  the  fact  of  the  pauper  having  been  hired 
and  served  in  it."  Here  the  name  of  the  master  "  is 
stated.  The  only  object  of  stat.  4  &  5  4.  c.  76. 
5.  81.  is,  that  the  respondents  may  have  such  inform- 
ation as  may  enable  them  to  contest  the  appeal  on  the 
merits  ;  here  that  is  furnished  :  it  was  not  so  in  Rex  v. 
The  Justices  of  Derbyshire  {a),  or  in  Regina  v.  The 
Justices  of  the  Eastern  Division  of  Sussex  {b\  where  the 
notice  was  held  insufficient.  It  appears  to  be  now  settled 
that  the  same  rule  of  strictness  applies  to  a  notice  of 


(a)  6  A.  ^  E,  885. 


{b)  Ante,  p.  682. 

appeal 
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appeal  and  to  an  examination  furnished  under  sect.  79.;  [1841.] 
but  an  examination  which  stated  a  hiring  and  service  ' 

°  The  QuKEN 

to  A.  B-  would  be  circumstantial  enou<yh,  though  it  did  against 

,       n  The  Inhabit- 

not  give  a  date.    An  aged  person  might  not  be  able  to       ants  of 

n        ^  'ir-i  •  'Pi-'  it  i  BrIDGEWATER. 

nx  the  period  or  the  service;  yet,  it  the  justices  believed 
his  statement,  they  would  be  bound  to  act  upon  his 
examination.  The  notice,  by  sect.  81,  is  to  state  the 
grounds  of  appeal;  the  time  of  service  is  no  essential 
part  of  the  grounds.  [Coleridge  J.  The  same  may  be 
said  of  the  place,  and  so  that  might  be  omitted.]  The 
place  might  be  material,  for  the  purpose  of  shewing 
that  it  was  not  extra-parochial.  [Coleridge  J.  Time 
might  be  equally  material ;  as  for  the  purpose  of  • 
shewing  that  the  pauper  was  unmarried  when  hired. 
The  object  of  notice  is  to  give  some  available  inform- 
ation to  the  respondents.  Suppose,  in  stating  the  place, 
you  merely  mentioned  Newton,  which  is  the  name  of 
many  places  in  England.']  If  the  time  or  place  were  a 
material  circumstance,  it  ought  to  be  stated  particularly ; 
but  that  is  not  so  in  every  case.  The  degree  of  minute- 
ness necessary  will  vary  with  circumstances :  in  one 
parish  more  will  be  requisite,  in  another  less ;  and  of 
this  the  sessions  must  judge,  as  was  held  in  Regina  v. 
The  Justices  of  the  West  Hiding  [Clinton  v.  Birst- 
with)  {a).  No  general  proposition  can  be  laid  down  on 
the  subject.  [Coleridge  J.  If  that  be  so,  have  not  the 
sessions  here  given  judgment  against  you  ?]  They 
resolved  this  point  as  a  question  of  law,  without  re- 
ference to  the  particular  facts.  If  they  have  acted 
erroneously,  the  Court  will,  at  most,  only  send  the  case 
back  to  them,  not  quash  their  order. 


(a)  Ante,  p.  685. 


Kinglake, 


696  [CASES  IN  HILARY  TERM 

[1841.]        KinglaJce,  contra.    In  Regina  v.  The  Justices  of  the 
~  West  Riding  ia)  Lord  Denman  C.  J.  said  that  there  was 

The  Queen  ^ 

against      no  difference,  as  to  strictness  in  the  construction,  be- 

The  Inhabit. 

ants  of      tween  an  examination  and  a  statement  of  grounds  of 

BrIDGEWATER.  1         nT         1    t-v  /-<     T        rni  •  i 

appeal.  [JLord  Denman  O.  J.  Inat  was  not  a  special 
case,  but  an  application  for  a  mandamus ;  and  we 
thought  that  the  sessions  were  bound  to  exercise  their 
own  judgment  as  to  the  sufficiency  of  the  matter  stated. 
I  think  that,  in  every  case,  each  party  is  bound  to  tell 
the  other  all  he  knows.  The  knowledge  may  be 
different  on  one  side  and  the  other.  The  respondent 
discloses  his  case  by  the  examinations ;  then  comes  the 
appellant  and  states  his  ground  of  objection  ;  if  in 
doing  so  he  fails  to  specify  time,  the  question  arises 
whether  time  is  material  in  the  case.]  In  Regina  v. 
Middleton  in  Teesdale  {b)  an  examination  shewing  a 
settlement  by  renting  a  tenement  was  held  defective, 
because  it  specified  no  time,  though  the  landlord's  name 
was  mentioned.  [Coleridge  J.  There  the  time  might 
be  material  on  account  of  the  several  statutes  altering 
the  law  as  to  this  head  of  settlement.]  It  would  be 
equally  material  here,  because  stat.  4  &  5  ^.4.  c.  76. 
s.  64.  enacts  that  "  from  and  after  the  passing  of  this 
act  no  settlement  shall  be  acquired  by  hiring  and  ser- 
vice, or  by  residence  under  the  same."  [He  was  then 
stopped  by  the  Court.] 

Lord  Denman  C.  J.  I  think  that  it  is  necessary,  in 
a  notice  of  this  kind,  to  state  the  time,  as  far  as  the 
parties  know  it.    They  may  not  know  it,  and  that  case 

(a)  Ante,  p.  685.  (6)  Ante,  p.  688. 


may 
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may  require  to  be  considered  diiFerently  from  others.  [1841.] 


The  Queen 


But  it  would  be  very  dangerous  if  it  were  held  generally 
sufficient  to  give  a  notice  as  vague  as  that  the  party  against 

^  ^  ^  ^  The  Inhabit- 

served  John  Smith,  in  Marylehone,  ants  of 

Bridgewater. 

LiTTLEDALE  J.  This  case,  like  Rex  v.  The  Justices 
qf  Derbyshire  [a),  is  not  free  from  difficulty;  but  the 
time,  in  a  notice  like  this,  is  almost  as  essential  as 
the  name.  The  service  may  have  taken  place  thirty 
years  ago ;  and  the  supposed  master  may  have  left  the 
place  or  be  dead :  but,  if  the  date  is  fixed,  the  respond- 
ents may  perhaps  be  enabled  to  shew  that  the  pauper 
was  not  in  the  place,  or  that  he  was  in  some  other  place, 
at  the  time  in  question.  There  may  be  an  inconve- 
nience in  requiring  these  particulars  ;  but  on  the  whole  I 
think  it  is  best  that  both  time  and  name  should  be  given. 
In  some  cases  it  may  be  impossible ;  but  that  may  be  a 
reason  for  dispensing  with  the  strict  rule  in  the  particu- 
lar case. 


Patteson  J.  I  think  both  statements  should  be 
given.  Where  they  are  withheld,  I  suspect  it  is  gene- 
rally an  intentional  omission. 

Coleridge  J.  It  is  against  all  the  authorities  to  say 
that  a  mere  statement  of  the  legal  ground  of  appeal, 
without  the  circumstances,  is  sufficient.  We  must  con- 
strue sect.  81  with  reference  to  the  proviso  which  limits 
the  evidence,  on  the  hearing  of  an  appeal,  to  those  ' 
"  grounds  of  removal,  or  of  appeal,"  which  shall  have 


(a)  SA.  ^  E.  885, 


been 
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[184?!.]     been  "set  forth  in  such  respective  order,  examination, 
'      or  statement  as  aforesaid."    This  seems  to  shew  an  in- 

The  Queen 

against       tention  that  the  kind  of  case  rehed  upon  should  be 

The  Inhabit- 
ants of       stated,  so  as  to  give  the  opposite  party  a  power  of  meet- 

ing  it  on  the  merits.  I  doubted  at  first  whether  the 
information  here  furnished  was  not  sufficient :  but,  if  we 
are  to  lay  down  a  general  rule,  I  should  say  that  there 
ought  to  be  strict  good  faith,  and  full  information  given  : 
and,  as  the  omission  to  fix  a  time  would  often  leave  the 
opposite  party  no  means  of  meeting  the  case,  that  the 
statement  should  specify  time.  Still  I  think  that  in 
many  cases  the  sessions  would  do  well  to  constitute 
themselves  judges  of  the  requisite  particularity, "^and,  if 
they  thought  that,  in  the  instance  before  them,  inform- 
ation enough  had  been  given,  decide  the  point  of  law 
accordingly. 

Order  of  sessions  quashed  («). 


(a)  See  the  next  case. 

Also,  as  to  the  particularity  requisite  in  a  notice  of  grounds  of  appeal, 
Regina  v.  Wliitley  Upper,  11  A.  ^  E.  90. 
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The  Queen  aminst  The  Inhabitants  of  If^dnesda^ 

^  o  January  27  th, 

Alternun.  184^-] 

ON  appeal  against  an  order  of  two  justices  removing  The  copy  of 
examinations, 

Catherine  Bray^  Charles  Bray,  Sec,  from  the  parish  transmitted 
of  Gwennap  in  the  county  of  Cornwall,  to  the  parish  removal, 
of  Alternun  in  the  same  county,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  a  ^Js^t  she^  on 
case,  in  substance  as  follows.  ^^^^ 

every  fact  ne- 

Catherine  Bray,  Charles  Bray,  &c.,  children  of  Thomas  cessary  to  give 

the  justices 

Bray,  were  removed  as  above  stated.    The  order  of  jurisdiction  to 

1  1       1         T  11-  remove. 

removal  was  dated  on  January  2d,  1840,  and  the  notice     Where  the 
of  chargeability  on  the  8th  of  that  month.    Besides  the  shewsTn  such 
examination  which  related  to  the  chargeability,  the  only  So"es  no^""^ 
examination  which  accompanied  the  order,  and  related  irregularity, 

^  It  cannot  be 

to  the  settlement,  was  the  examination  of  Thomas  Bray,  objected,  on 

appeal,  that  the 

the  father,  which  was  dated  January  1st,  1840,  and  who  evidence  was  in 

.       .  .  .      ,      fact  inadmissi- 

w^as  described  in  the  examination  as  a  prisoner  in  the  ble,  if  the  ob- 
gaol  at  Bodmin.     Eight  grounds  of  appeal  were  then  made  known  to 
set  forth  in  the  case,  as  having  been  stated  by  the  [heixamina-' 
appellants  in  their  notice  of  appeal.    The  first  three  *^°^jjere  an 
controverted  the  acquiring  of  a  settlement  in  Alternun,  order  of  re- 

^         *^  moval  had 

as  alleged  by  the  respondents ;  the  fourth  and  fifth  set  been  made 

upon  the  ex- 

up  later  settlements  elsewhere  ;  the  sixth  turned  upon  a  amination, 

...  '      '  o  T\  regular  on  the 

want  of  certainty  in  the  examination  or  Bray  as  to  the  face  of  it,  of 
ages  of  the  children ;  the  seventh  alleged  a  want  of  was^i-aiismit'ted 
certainty  in  the  same  examination  as  to  the  time  and  s^tat°^4 
manner  of  acquiring  a  settlement  in  Alternun,    The  ^*  ^  ^' 

^         c3  s.  79.,  and,  on 

appeal,  the  ap- 
pellants offered  to  prove  that  T.  B.,  when  examined,  was  a  convicted  felon  : 
Held,  that  such  evidence  was  irrelevant  if  offered  as  impeaching  the  examination. 

Vol.  X.  3  A  eighth, 


700 


[CASES  IN  HILARY  TERM 


Alternun. 


[184;1.]  eighth,  the  only  one  material  to  the  present  decision, 
_    ~         was  as  follows. 

The  Queen 

against  «  Because  the  said  examination  of  the  said  Thomas 

The  Inhabit-  .  .  ,     ,         •  i       i  i     .    .       rv>  • 

ants  of  Brayy  on  which  the  said  order  was  made,  is  insumcient, 
illegal,  and  without  effect,  and  ought  not  to  have  been 
taken  by  the  said  justices,  he,  the  said  Thomas  Bray^  at 
the  time  of  the  taking  thereof,  being  a  convicted  felon  in 
the  said  gaol  at  Bodmin  in  the  said  county  of  Corrmall^ 
and  now  suffering  his  punishment  there." 

At  the  hearing  of  the  appeal,  the  appellants  called 
upon  the  respondents,  according  to  the  practice  of  that 
Court  of  Quarter  Sessions  {a\  to  support  their  order ; 
upon  which  the  respondents  objected  that  the  appellants 
had  not  sufficiently  stated  their  grounds  of  appeal  and  ob- 
jection to  the  settlement,  by  apprenticeship  in  the  appel- 
lant parish,  disclosed  in  the  examination  of  the  pauper. 
This  objection  was  argued  by  the  advocates  on  both  sides ; 
and  the  sessions  decided  that  the  notice  of  the  grounds 
of  appeal  was  insufficient  for  this  purpose.  The  appel- 
lants then,  in  support  of  their  last  ground  of  appeal, 
tendered  in  evidence  a  record  purporting  to  be  a  record 
of  the  conviction  of  the  said  Thomas  Bray  for  felony  at 
the  quarter  sessions  for  Cornwall^  held  on  31st  De- 
cember 1839.  The  sessions  refused  to  receive  this  evi- 
dence ;  and  the  order  was  confirmed.  No  evidence 
was  offered  on  the  other  grounds  of  appeal.  The  re- 
spondents did  not  seek  to  read  the  said  examination  as 
evidence  on  the  hearing  of  the  appeal. 

If  the  sessions  were  right  in  rejecting  such  evidence, 
the  order  of  removal  and  order  of  sessions  were  to  be 
confirmed ;  otherwise  the  order  of  sessions  to  be  quashed, 
and  the  appeal  reheard. 

(a)  The  Bodmin  sessions  for  CornwaU. 

Sir 
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Sir  tV.  W,  Follett  and  M.  Smith  in  support  of  the 
order  of  sessions.    The  objection  relied  upon  is  not,  on 
any  ground,  relevant  to  the  enquiry  before  the  sessions. 
The  question  there  was,  whether  the  pauper  was  settled 
and  the  order  good :  it  could  not  be  material  to  the 
decision  on  those  points,  whether  the  magistrates  acted 
rightly  or  not  in  taking  the  examination.    The  only 
provision  as  to  examinations,  in  stat.  4  &  5  W.  ^.  c,  16., 
is  sect.  79  ;  and  that  lays  down  no  rule  as  to  the  manner 
in  which  they  shall  be  taken,  or  the  consequences  of 
taking  them  improperly.     [Coleridge  J.    Suppose  the 
examination  had  appeared  not  to  be  upon  oath.]  That 
is  not  the  present  case.    It  does  not  appear  that  the 
magistrates  taking  the  examinations  knew  that  Brai/ 
was  a  convicted  felon.    [Patfeson  J.   The  examination 
is  not  placed  on  the  footing  of  evidence  by  the  statute. 
If,  indeed,  the  convict  were  offered  as  a  witness  at  the 
sessions,  an  objection  would  arise,  which  is  not  raised 
here.]    The  examination  is  to  be  used,  not  as  evidence, 
but  as  a  piece  of  pleading  to  inform  the  opposite  party 
what  grounds  of  removal  are  insisted  upon.    The  wit- 
nesses examined  by  the  magistrates  need  not  be  called  at 
the  sessions.    If  Brai/  had  been  called  at  the  sessions,  it 
would  have  been  time  enough  then  to  take  any  objection 
to  his  competency.    The  two  examining  justices  are  not 
to  hunt  out  records  of  conviction.    [Coleridge  J.  Sup- 
pose it  had  appeared  that  the  whole  evidence  had  been 
hearsay.]    It  is  not  clear  that  that  would  have  been  an « 
objection.    Hearsay  evidence  is  constantly  admitted  in 
these  examinations,  though  it  would  not  be  received  at 
the  sessions  :  great  expence  would  be  occasioned  by  ex- 
cluding it  on  the  preliminary  investigation.    The  argu- 
3  A  2  ment 
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ment  for  the  appellants  would  establish  that  every 
examination,  upon  evidence  not  good  in  all  points, 
would  be  a  nullity,  and  the  order  made  upon  it  un- 
availing. 

Bere^  contra.  If  this  objection  fail,  the  decision  in 
Regina  v.  Middleton  in  Teesdale  (a)  must  be  overruled. 
There  the  order  of  magistrates  was  held  not  maintain- 
able, because  no  jurisdiction  appeared  by  the  examin- 
ation, and  the  respondents  could  not  go  beyond  it  in 
their  case  at  sessions.  [Lord  Denman  C.  J.  I  do  not 
feel  pressed  by  that  case.  But  the  practical  diffi- 
culty here  is,  whether  the  argument  is  to  be  carried 
so  far  as  to  hold  the  order  bad  if  any  improper  evi- 
dence whatever,  as  hearsay,  has  been  received  by  the 
examining  justices ;  for  any  such  piece  of  evidence 
may  have  influenced  them  in  making  the  order.]  If 
the  whole  evidence  was  of  that  character,  the  order 
would  be  invalid.  So,  in  Rex  v.  Luffe  {b\  where  a 
bastard  was  filiated  by  a  married  woman,  if  the  non- 
access  of  the  husband  had  been  proved  by  the  wife 
alone,  the  order  would  clearly  have  been  held  bad. 
Suppose  that  the  two  justices  have  removed  without  any 
examination,  or  without  any  complaint  by  parish  officers, 
and  that  fact  appears ;  surely  the  appellants  may  object 
that  the  very  ground  of  jurisdiction  is  wanting.  If  the 
examinations  do  not  shew  that  the  pauper  is  chargeable 
that  objection  may  be  taken  on  appeal ;  Regina  v.  Black 
Callerton  (c).  Before  the  act  4-  &  5  W,  4.  c.  76.  it  was 
decided  that,  if  an  order  of  removal  appear  to  be  grounded 
on  an  examination  improperly  taken,  the  objection  is 

(6)  ?,East,  193. 


{a)  Ante,  p.  688. 
(c)  Ante,  p.  679. 


good 
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good  on  appeal;  Rex  v.  Coin  St.  Jldwm's  (a).  In  the 
present  case  it  is  evident  from  the  dates  that  Brai/  was 
a  convicted  felon  at  the  time  of  the  examination.  In 
Rex  V.  The  Justices  of  Norfolk  (b)  an  order  of  removal 
vi'as  abandoned,  because  liable  to  the  same  objection. 
[Lord  Denmaii  C.  J.  I  do  not  think  that  case  has  much 
bearing  on  the  present.  It  turned  principally  on  an- 
other point.  And  the  order  seems  to  have  been  aban- 
doned because  the  parties  could  not  have  supported  it 
at  sessions.]  Whether  an  order  has  been  made  without 
evidence,  or  on  the  evidence  of  a  witness  who  is  incom- 
petent, the  objection  may  be  taken  on  the  appeal. 


[1841.] 


The  Queen 

against 
The  Inhabit- 
ants of 

Alternun. 


Lord  Denman  C.  J.  My  impression  at  first  was  op- 
posite to  the  opinion  I  now  entertain.  I  think  the  two 
justices  were  bound  to  take  the  prisoner's  examination, 
unless  it  was  brought  to  their  knowledge  that  he  was  a 
felon  convict.  Whether  he  actually  was  convicted  when 
the  examination  was  taken,  we  do  not  know,  though  he 
appears  to  have  been  so  by  relation  of  the  time  of  con- 
viction to  the  first  day  of  the  sessions.  Our  decision, 
that  the  justices  were  bound  to  take  this  examination 
unless  they  knew  at  the  time  that  Bray  was  a  felon 
convict,  is  not  at  variance  with  the  cases.  In  Regina  v. 
Black  Callerton  [c)  the  fact  of  chargeability  was  omitted 
in  the  examinations.  In  Regina  v.  Middleton  in  Tees- 
dale  [d)  the  examination  shewed  no  settlement  what- 
ever;  therefore  there  was  an  evident  want  of  jurisdic- 
tion. Parties  interested  in  the  order  have  a  right  to 
call  upon  the  justices  to  make  every  thing  which  gives 
them  jurisdiction  appear  on  the  examinations.  Here 


(a)  Burr.  S.  C.  136. 
(c)  Ante,  p.  679. 


(h)  5  B.  Sr  Aid.  484. 
(fZ)  Ante,  p.  688. 
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[184^1.]     they  did  so  as  far  as  they  knew.    The  evidence  stated 
„  ~~         was  evidence  which  they  were  bound  to  receive :  the 

The  Queen  ^  / 

against      objection  to  it  would  arise  at  the  sessions,  if  there  ten- 

The  Inhabit- 
ants of      dered.    Re^  v.  The  Justices  of  Norfolk  (a)  shews  how 

the  case  would  stand  in  this  respect.  The  justices 
appear  to  have  had  jurisdiction ;  their  order  shews 
chargeability  and  a  settlement,  and  is  made  on  evidence 
which  they  were  obliged  to  receive  as  good,  unless  in- 
formed to  the  contrary.  The  orders  must  therefore 
be  confirmed. 

LiTTLEDALE  J.  Evcry  thing  done  by  the  justices 
was  correct,  if  there  was  no  objection  to  the  testimony 
on  which  they  acted ;  and  it  does  not  appear  that  they 
had  any  knowledge  of  the  party  having  been  convicted. 
They  might,  indeed,  have  enquired ;  but  no  enquiry 
took  place.  The  examination  was  perfect,  as  far  as 
the  proceeding  went ;  the  case  is  the  same  as  if  they 
had  examined  witnesses  who  afterwards  turned  out  to 
be  interested ;  and  this  would  clearly  be  no  objection  to 
the  examination. 

Patteson  J.  The  appellants  do  not  shew  in  their 
notice  of  grounds  of  appeal,  nor  does  it  appear  other- 
wise, that  the  two  justices  knew  of  this  objection  :  there- 
fore the  examination  is,  on  the  face  of  it,  good.  It 
states  that  the  party  was  a  prisoner  in  Bodmin  gaol ; 
but  he  may  have  been  merely  committed  for  trial. 
Regina  v.  Black  Callerton  {b)  was  a  different  case ;  for 
there  a  palpable  omission  appeared  in  the  examinations ; 
the  pauper  must  have  been  chargeable,  or  the  magis- 
trates could  not  have  had  jurisdiction ;  evidence  of 

(a)  5  5.  §■  Aid,  484.  {b)  Ante,  p.  679. 

that 
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that  fact  must  have  been  received;  and  the  whole  evi-  [1841.] 
dence  ought  to  have  been  set  out  (a).    That  was  the   

f  1    •  •         rr«i  IP         •    •      1  •  "^^^  Queen 

ground  or  decision.  The  record  of  conviction  here  gives  against 
a  date  prior  to  that  of  the  examination ;  but  that  may  be  ants  of 
by  relation  to  the  first  day  of  the  sessions.  And,  how-  meenun. 
ever  this  might  be,  I  am  not  sure  that  the  proceeding  of 
the  justices  was  wrong.  The  objection  to  this  evidence 
applies  only  to  the  proceeding  at  sessions.  The  record 
of  conviction  would  have  been  of  use  when  the  witness 
was  produced  there ;  but  the  attempt  here  is  to  make  it 
bear  upon  the  examination.  Having  never  attended 
sessions,  I  do  not  know  what  the  practice  was  formerly 
in  cases  of  this  kind,  and  whether,  if  respondents  were 
prepared  with  good  evidence  on  the  hearing  of  an 
appeal,  it  could  ever  have  been  objected  that  the  case 
was  proved  by  improper  evidence  before  the  removing 
justices ;  but  now,  under  stat.  4  &  5  4.  c.  76.,  the 
ground  of  removal  is  to  appear  by  the  examinations 
transmitted  with  the  order :  here  it  does  so  appear,  and 
no  objection  to  the  examinations  is  shewn. 

Coleridge  J.  I  think  the  objection  taken  at  ses- 
sions was  not  relevant.  It  is  decided,  now,  that  every 
thing  requisite  to  make  the  removal  valid  must  appear 
on  the  order  and  examinations ;  and  that  rule  was  com- 
plied with  here.  But,  assuming  that  appellants  may 
shew  at  the  sessions,  not  only  that  the  examinations,  on 
the  face  of  them,  do  not  justify  the  removal,  but,  even 
where  that  is  not  so,  that  the  examination  was  in  fact 
irregularly  taken,  nothing  wrong  appears  in  this  case. 
The  witness  Bra^  was  prima  facie  competent.  The  two 

(a)  Regina  v.  Outwell,  9  A.  ^  E.  836. 
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The  Queen 

against 
The  Inhabit- 
ants of 

Alternun. 


justices  went  to  him  in  the  gaol ;  but  it  is  not  stated 
that  they  had  any  proof  of  his  conviction.  Then  they 
were  bound  to  examine  him.  The  case  is  Hke  that  put 
by  my  brother  Littledale,  of  an  order  made  on  the  exa- 
mination of  witnesses  who,  by  subsequent  proof,  are 
shewn  to  have  been  interested.  The  incompetency  so 
estabhshed  is  of  no  consequence  as  to  the  examination : 
the  magistrates  were  bound  to  take  it  at  the  time;  and 
their  order  was  rightly  made. 

Orders  confirmed. 


Saturday, 
June  22d. 


The  Queen  against  The  Inhabitants  of 
Fladbury. 


appeal  against  an  order  for  the  removal  of  Louisa 
Berrington,  from  the  parish  of  All  Saints  in  the 
borough  of  Evesham  in  the  county  of  Worcester,  to  the 
parish  of  Fladbury  in  the  same  county,  the  sessions 
'confirmed  the  order,  subject  to  the  following  case. 

In  1811  the  father  of  the  pauper  rented  under  a 
verbal  agreement,  and  occupied  for  a  year,  a  cottage, 
yard,  and  garden,  for  which  he  paid  10/.;  but  included 
in  the  taking  was  a  right  of  ferry  over  the  river  Avon 
from  the  river  bank  of  the  premises  in  question  to  the 
opposite  bank  of  the  river  in  the  parish  of  Cropthorne, 
The  use  of  the  ferry-boat  and  line  was  also  included. 


A  case  from 
the  quarter 
sessions  stated 
that,  the  jus- 
tices being 
equally  divided 
in  opinion,  the 
chairman  gave 
a  casting  vote 
in  favour  of  the 
order,  which 
was  confirmed 
accordingly ; 
that  on  the  fol- 
lowing, day  the 
appellants' 
counsel  pro- 
tested against 
the  legality  of 
the  decision ; 
that  "  the 
question"  was 
then  argued  on 

both  sides,  and  that  the  justices  then  present  "  determined  to  adhere  to  "  the  former  deci- 
sion :  Held,  that,  although  the  proceeding  on  the  first  day  was  irregular,  this  Court  would 
not  assume  that  the  decision  on  the  second  day  was  not  a  judgment  upon  the  merits. 

Pauper  rented  a  cottage  and  premises,  including  a  ferry  with  the  use  of  a  boat  and 
line,  across  an  adjoining  river.  The  premises,  without  the  ferry,  were  not  worth  ]0/.  a 
year.  Held,  that  the  ferry  might  be  included  in  order  to  make  up  the  necessary  value ; 
and  that,  supposing  the  boat  and  line  to  be  distinct  personal  chattels,  the  Court  would  not 
presume  that  the  value  of  the  tenement  would  be  insufficient  without  them,  upon  a  case 
reserved  which  did  not  shew  such  insufficiency. 

The 
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The  emoluments  of  the  ferry  were  derived  partly  from 
sums  paid  in  gross  in  lieu  of  tolls,  and  partly  from  spe- 
cific tolls,  which  were  paid  sometimes  on  the  Fladbury 
side,  sometimes  in  the  course  of  the  transit,  and  some- 
times on  the  CroptJiorne  side.  The  cottage,  yard,  and 
garden  were  not  worth  lOZ.  per  annum  alone ;  and  it  was 
contended  by  the  appellants'  counsel  that,  under  the  cir- 
cumstances, "  the  value  of  the  ferry,  &c. "  could  not  be 
called  in  aid  to  augment  the  value  of  the  tenement  in 
Fladbury.  The  sessions  held  otherwise.  A  difference 
of  opinion  arising  on  the  bench,  as  to  whether  the  pre- 
mises, together  with  the  ferry,  were  of  10/.  value  by  the 
year,  an  equal  number  of  magistrates,  including  the 
chairman,  voted  on  each  side ;  upon  which  the  chair- 
man, with  the  assent  of  all  the  magistrates,  except  one, 
gave  a  casting  vote  in  favour  of  confirming  the  order, 
and  it  was  confirmed  accordingly.  On  the  following 
morning  the  appellants'  counsel,  having  discovered 
how  the  decision  had  been  given,  protested  against  its 
legality ;  "  the  question "  was  argued  by  counsel  on 
both  sides ;  and  the  magistrates  then  present,  not  being 
entirely  the  same  as  those  who  had  so  voted  on  the 
previous  evening,  "  determined  to  adhere  to  the  deci- 
sion of  the  preceding  day."  If  the  Court  should  be  of 
opinion  that  the  decisions  of  the  sessions  were  correct, 
then  the  order  was  to  be  confirmed ;  otherwise  to  be 
quashed. 


1839. 

The  Queen 

against 
The  Inhabit- 
ants of 

Fladbury. 


Kelly  and  Domville  in  support  of  the  order  of  sessions. 
However  irregular  the  proceedings  of  the  first  day  may 
have  been,  they  were  cured  by  a  regular  judgment  of  the 
majority  on  the  following  day;  and  the  case  distinctly 
states  a  decision  of  the  Court  which  must  be  presumed  to 

be 
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The  Queen 

against 
The  Inhabit- 
ants of 

Fladburt. 


be  regular.  If  the  Court  had  adjourned  till  the  next  day 
by  reason  of  the  want  of  unanimity,  they  could  only  have 
done  as  they  did,  that  is,  put  the  question  to  the  vote  a 
second  time. 

Then  as  to  the  settlement,  a  franchise,  such  as  a 
ferry,  is,  legally  speaking,  a  tenement;  2  Black,  Com.  17.; 
but,  whether  it  be  or  not,  the  emoluments  of  it  may 
be  added  to  the  cottage  and  premises  for  the  purpose 
of  making  up  the  value ;  Rea:  v.  Buhxmth  (a).  The  boat 
and  line  are  appurtenant  to  the  ferry ;  but,  if  taken  as 
mere  personalty,  they  may  also  be  added  for  the  same 
purpose.  Thus  water  or  windmills,  containing  moveable 
machinery  which  make  up  the  value,  will  give  a  settle- 
ment ;  Evelin  v.  Rentcombe  (b),  Rex  v.  Butley  [c).  At 
all  events,  as  the  value  of  the  boat  and  line  is  not  found 
in  the  case,  this  Court  will  not  deduct  it  from  the  value 
of  the  premises  and  ferry,  as  there  stated.  Where  fur- 
nished rooms  were  rented  at  10/.  a  year,  and  nothing 
was  found  as  to  the  value  of  the  furniture,  the  renting 
was  considered  sufficient,  in  Rex  v.  Whitechapel  (d) ;  and 
the  same  was  held  of  a  colliery  let  with  its  live  stock, 
ropes,  &c. ;  Rex  v.  North  Bedburn  {e). 


Whitmore  contra.  The  judgment  given  on  the  first 
day  was  a  nullity ;  the  chairman  had  no  casting  vote,  nor 
could  the  consent  of  others  give  it  to  him.  The  justices 
ought  to  have  adjourned  till  there  was  a  majority; 
2  NoL  P.  L,  546  (g).  This  Court  may  direct  them 
now  to  enter  continuances  for  the  purpose  of  hearing 
the  appeal.    The  proceeding  of  the  next  day  did  not 


(a)  I  M.  ^  S.  5U. 
(c)  Bur.  S.  C.  107. 
(e)  Cald.  452. 


(&)  2  Salk.  536. 

(d)  2  JBott,  84.  pi.  132.  6th  ed. 

(g)  4th  ed. 

mend 
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mend  the  defect.  [Lord  Denman  C.  J.  If  the  sessions 
had  adjudged  that  the  order  of  removal  should  stand, 
because  the  Court  was  equally  divided,  would  not  that 
have  been  sufficient?  (a)]  It  would  not;  and,  if  it 
would,  that  is  not  what  the  sessions  have  done.  They 
have  grounded  their  decision  on  a  majority  illegally 
obtained.  [Lord  Denman  C.  J.  On  the  second  day, 
the  decision  may  have  been  on  the  merits.]  The  only 
point  argued  and  determined  on  the  second  day  was, 
the  legality  of  the  proceeding  on  the  first.  If  they 
had  merely  pronounced  a  judgment  without  shewing 
why  or  how  they  had  decided,  this  Court  would  not 
have  enquired  further ;  but  here  they  refer  to  the  opi- 
nion of  this  Court  the  legality  of  the  whole  proceeding. 

As  to  the  settlement,  the  questions  will  be,  1.  Is 
the  ferry  a  tenement?  2.  Had  the  pauper  any  legal 
interest  in  it  ?  3.  Can  it  be  included  in  the  value  ?  A 
ferry  is  a  mere  franchise,  not  lying  in  tenure:  no  in- 
terest in  it,  or  in  the  tolls,  can  pass  without  a  deed; 
and,  therefore,  no  settlement  could  be  gained ;  Rex  v. 
Chipping  Norton  {b),  Rex  v.  North  Duffield  {c).  In  Rex 
V.  Buhwith  (d)  the  sufficiency  of  the  demise  was  assumed. 
Without  a  deed,  the  verbal  grant  operated  as  a  mere 
licence.  Then  part  of  the  grant  was  the  mere  use  of 
personal  chattels,  namely,  the  boat  and  line,  which  can- 
not be  considered  in  estimating  the  annual  rent  or  value 
of  the  house  and  premises ;  2  Nol,  P,  L,  34. 


1839. 

The  Queen 

against 
The  Inhabit- 
ants of 

Flabbury. 


Lord  Denman  C.J.  The  proceeding  of  the  justices 
on  the  first  day  was  no  doubt  irregular.    But,  on  the 

(a)  See  Rex  v.  The  Justices  of  Monmouthshire,  4  £.  <^  C,  844. ;  Rex  v. 
The  Same,  ^  B.  <^  C.  137. 
(6)  5  East,  239.  (c)  S  M.  ^  S.  247. 

{d)  IM.  ^S,  514. 


next, 


Fladbury. 
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1839.      next,  the  matter  was  again  discussed,  and  we  cannot 
presume  that  the  ludgment  then  pronounced  was  en- 

The  Queen     ^  J  r 

against  tirely  independent  of  the  merits.  It  does  not  appear  to 
ants  of  have  proceeded  solely  on  the  gound  that  the  first  deci- 
sion was  regular.  Then  as  to  the  settlement,  it  is  found 
that  the  cottage  and  premises  were  not  alone  of  sufficient 
value;  but  the  enjoyment  of  the  ferry  and  its  tolls  was 
included  in  the  demise,  and  the  whole  together  made 
up  the  required  value.  As  to  the  boat  and  line,  sup- 
posing them  to  be  distinct  from  the  ferry,  the  case  does 
not  find  their  value ;  nor  shew  that,  without  them,  the 
tenement  was  worth  less  than  10/.  per  annum.  Rex  v. 
Whitechapel  [a)  is  therefore  in  point. 

Patteson  (b)  and  Williams  Js.  concurred. 
S.  Order  of  sessions  confirmed. 


(a)  2  Bott,  84,  pi.  132.  6th  ed. 
(Jb)  Littledale  J.  was  absent. 
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The  Queen  against  The  Inhabitants  of  saturdarj, 

June  22d. 

JBridgewater. 

ON  appeal  against  a  rate,  made  on  the  6th  October,  Before  the 
passing  of 

1838,  for  the  relief  of  the  poor  of  the  parish  of  stat.  5&6 

W.  4.  c.  16. 

Bridgewater,  in  the  county  of  Somerset,  on  the  ground  (Municipal' 
that  certain  inhabitants  had  not  been  rated  in  respect  of  Act)°the°bo- 
stock  in  trade  producing  profit  within  the  parish,  the  J"o"ghof^. 

o  r  '  jiad  a  quarter 

court  of  quarter  sessions  for  the  county  of  Somerset  session  and 

*  four  justices, 

amended  the  rate  by  inserting  the  names  of  the  parties  but  no  non- 

introrhittant 

so  omitted,  subject  to  the  opinion  of  this  Court  on  a  clause.  The 
case  of  which  the  following  are  the  material  facts.  was  wholly 

The  whole  borough  and  parish  of  Btidgewater  is  risdiction^ol"he 
within  the  county  of  Somerset.     The  borough  has  a  tker§^ough 
recorder  and  quarter  sessions  under  stat.  5  &  6  /^f.  4.  pa/t  only  was 

^  within  the  bo- 

c.  76.  (Municipal  Corporation  Act.)    Before  the  pass-  rough;  and 

both  parish  and 

ing  of  that  act,  the  borough  had  justices  of  its  own,  and  borough  were 

within  the 

a  separate  court  of  quarter  session,  but  no  non-intro-  county  of  ^s*. 
mittant  clause  in  its  charter..   The  ancient  borough  con-  ^fon^of^thTt 
tained  a  part  only  of  the  parish;  but  the  jurisdiction  of  ofUie^padshf 
the  borough  justices  was  co-extensive  with  the  parish,  ^f^in^the^new 
The  boundaries  of  the  borouajh  were  altered  by  the  boundary  of 

^  the  borough, 

above  act.   They  now  exclude  some  parts  of  the  parish,  and  neitherthe 

recorder,  nor 

and  include  parts  of  some  adjoining  parishes.   The  grant  the  borough 
of  a  quarter  sessions,  by  letters  patent,  is  dated  10th  June,  inyj-^urisdiction 

over  the  rest 

of  the  parish.  Since  that  act,  there  were  separate  quarter  sessions  and  seven  justices  for  the 
borough.  The  overseers  of  the  parish  made  one  poor-rate  for  the  whole,  which  was  duly 
allowed  by  justices,  both  of  the  county  and  borough.  An  inhabitant  and  occupier  of  land 
in  the  part  out  of  the  borough  appealed  against  the  rate,  on  the  ground  that  certain 
inhabitants  of  the  part  within  the  borough  were  not  rated  in  respect  of  stock  in  trade.  . 

Held,  that  the  county  sessions  had  jurisdiction  to  try  the  appeal,  and  to  amend  the  rate 
by  inserting  the  stock  in  trade;  for  that  the  county  justices  had  jurisdiction  by  virtue  of 
1  G.  4.  c.  36.,  before  the  passing  of  stat.  5  &  6  W.  4.  c.  76.  ;  and  sect.  Ill  of  the  latter 
act  excludes  their  jurisdiction  only  where  the  borough  was  before  exempt  from  it. 

Vol.  X.  3  B  6  W.  4^. 
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1839.       6  W,  4.    It  assigns  the  recorder  to  be  the  King's  justice 
to  inquire  of  and  hear  and  determine  all  felonies,  mis- 

The  Queen  ^ 

against      demeanours,  crimes,  and  offences  committed  in  the  bo- 

The  Inhabit- 
ants of       rough.   Neither  borough  justices  nor  recorder  have  any 

Bridgewaxer.  j^j,jg(]jgj.jQj^  beyond  the  new  limits  of  the  borough.  Before 
the  passing  of  the  above  act,  the  borough  had  only  four 
justices ;  but  at  the  time  of  this  appeal  there  were  seven, 
and  the  borough  was  divided  into  two  wards.  The  ap- 
pellant lives,  and  the  whole  of  the  land  for  which  he  is 
rated  is  situate,  in  that  part  of  the  parish  which  is  without 
the  limits  of  the  borotigh.  The  persons,  whose  stock  in 
trade  has  been  omitted  out  of  the  rate,  are  inhabitants 
of  that  part  of  the  parish  which  lies  within  the  borough, 
and  their  stock  is  wholly  within  that  part.  The  rate 
was  allowed  by  two  justices  of  the  county,  and  three  of 
the  borough.  The  parts  of  the  rate  which  apply  to 
inhabitants  within  the  borough  are*  distinct  from  those 
which  apply  to  the  inhabitants  residing  without  the 
borough ;  but  the  whole  is  only  one  rate,  and  is  signed 
and  allowed  once  at  the  foot  of  the  whole.  One  rate 
has  been  hitherto  made  for  the  whole  parish,  and  it  has 
been  the  practice  to  rate  stock  in  trade  and  ships. 
The  questions  for  the  opinion  of  the  Court  were, 

1.  Whether  the  county  sessions  had  jurisdiction  to 
try  the  appeal  ? 

2.  Whether  the  inhabitants  were  rateable  in  respect 
of  stock  in  trade? 

If  the  opinion  of  the  Court  on  both  questions  should 
be  in  the  affirmative,  the  order  was  to  be  confirmed.  If 
the  Court  should  be  of  opinion  that  the  sessions  had  no 
jurisdiction  to  amend,  but  had  jurisdiction  to  quash 
either  the  whole  rate,  or  the  parts  applying  to  persons 
residing  without  the  borough,  and  that  stock  is  rate- 
able, 
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able,  the  rate  was  to  be  quashed  accordingly.  If  the  1 839. 
opinion  of  the  Court  should  be  that  the  sessions  had  no  '  

The  Queen 

jurisdiction  either  to  amend  or  quash,  the  rate  was"  to  against 

,  ^         -  The  Inhabit- 

be  confirmed.  ants  of 


(RIDGEWATER. 


Bere  and  M.  Smith,  in  support  of  the  order  of  sessions. 
SiucQ  Regijia  v.  Lumsdazne  (a)  the  question  as  to  the 
rateability  of  stock  in  trade  must  be  considered  as  settled. 
[This  was  conceded  on  the  other  side.]  Then  the  only 
questions  remaining  are,  as  to  the  jurisdiction  of  the 
county  sessions,  or  their  power  to  amend  the  rate.  It 
is  clear  that  no  appeal  lay  to  the  borough  sessions, 
because  the  appellant  resides,  and  is  rated  in  respect  of 
property,  out  of  the  borough.  If,  therefore,  the  county 
justices  have  no  jurisdiction,  the  appellant  has  no  remedy. 
The  power  of  the  county  sessions  must  be  ascertained 
by  reference  to  the  old  statutes,  as  controlled  or  altered 
by  the  Municipal  Corporation  Act.  Sect.  8  of  43  Eliz, 
c,  2.  gave  to  the  head  officers  of  corporations,  being 
justices  of  the  peace,  the  same  powers  within  the  limits 
of  their  jurisdictions  as  the  county  justices  in  the  exe- 
cution of  that  act,  and  prohibited  other  justices  from 
intermeddling.  As  the  whole  parish  was  formerly 
within  the  liberty,  and  under  the  jurisdiction  of  the 
borough  justices,  this  act  operated  as  a  sort  of  ne  in- 
tromittant  clause;  Rex  v.  The  Justices  of  Essex  (b) :  and 
the  county  sessions  had  no  jurisdiction  to  try  an  appeal 
against  a  rate  for  the  parish.  Then  17  G.  2.  c,  38.  s,  5, 
provided  that,  in  corporations  not  having  four  justices, 
the  party  aggrieved  by  a  rate  might  appeal  to  the 
county  sessions.     As    there  were    four   justices  at 

(a)  Ante,  157.  But  see  the  temporary  act,  3  &  4  Fict.  c.  89.,  which 
prohibits  rating  any  inhabitant,  as  such,  in  respect  of  his  ability  derived 
from  the  profits  of  stock  in  trade. 

(b)  5  M.  <^  S.  513,  515. ;  per  Lord  Ellenborough. 

3  B  2  Bridge- 
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Bridge'water,  this  statute  made  no  alteration.  Tiien 
Stat.  1  G.  4.  c.  36.  gave  the  party  the  option  of  an 
appeal  to  the  county  sessions,  in  corporations  not 
having  more  than  six  justices,  nor  jurisdiction  over 
two  or  more  parishes  or  wards.  The  effect  of  this 
was  to  give  the  county  sessions  jurisdiction  over  ap- 
peals from  rates  in  this  borough.  Then  is  there 
any  thing  in  the  Municipal  Corporation  Act,  or  in 
the  charter,  to  take  this  jurisdiction  away,  which 
(BlanMey  v.  Wiiistanley  [a)  )  can  only  be^done  by  express 
words  ?  By  sect.  7  of  the  Municipal  Corporation  Act 
the  boundary  of  Bridgewater  is  made  to  correspond 
with  that  established  by  2  &  3  ^.  4.  c,  64.  (Parlia- 
mentary Boundary  Act) ;  and  by  sect.  8  the  part  of  the 
parish,  excluded  from  the  new  borough,  is  thrown  into 
the  county.  This  exclusion  from  the  borough  is  still 
further  confirmed  by  stats.  6  &  7  4.  cAOS.  and  1  Vict, 
c.  78.  s.  30.  The  appellant  is  therefore  more  completely 
separated  from  the  borough  than  he  was  before.  Then 
sect.  Ill  of  the  Municipal  Corporation  Act  provides 
that  no  part  of  a  borough,  for  which  a  separate  court 
of  quarter  sessions  is  holden,  shall  be  within  the  juris- 
diction of  the  justices  of  the  county,  J'rom  which  such 
borough  was  exempt  before  the  passing  of  the  act.  Bridge- 
water  was  not  exempt  before ;  therefore  the  county 
jurisdiction  is  not  excluded  since  the  act.  The  fact  that 
there  are  now  seven  justices  for  the  borough  is  not 
material;  for  stats.  17  G.  2.  c,  38.  and  1  G.  4.  c,  36. 
evidently  contemplate  justices  who  can  sit  at  a  quarter 
sessions ;  whereas,  under  the  new  system,  the  recorder 
alone  is  the  judge  (sect.  105  of  5  &  6  W.^.  c,  76.).  Nor 
is  the  recorder  a  "head  officer"  of  a  town  &c.  within 

(a)  3  T.  R.  279. 

sect. 
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sect.  8  of  Stat.  43  Eliz.  c.  2. ;  for  sect.  57  of  the  Muni-  1839. 

cipal  Corporation  Act  gives  the  mayor  precedence. 

But,  whatever  be  the  effect  of  that  act  upon  appeals  by  against 

Tlie  Inliabit- 

inhabitants  within  the  borough,  neither  the  recorder       ants  of 

...  r.     1         1  II  BllIDGEWATKR. 

nor  the  justices  ot  the  borough  have  any  power  to  try 
an  appeal  for  a  grievance  without  its  limits.  Sect.  9  of 
4*3  Eliz.  c.  2.  provides  for  some  cases  where  a  parish 
lies  partly  within  and  partly  without  a  liberty,  but  does 
not  apply  to  this  case.  With  respect  to  the  power  of 
amendment,  stat.  41  G.  3.  c.  23.  s.  1.  gives  the  power  to 
insert  or  alter  in  any  manner  that  shall  be  thought 
necessary  for  giving  relief.  The  alteration  therefore 
has  been  properly  made,  unless  the  Court  shall  be  of 
opinion  that  no  such  power  can  be  exercised  over  so 
much  of  the  rate  as  concerns  the  part  of  the  parish 
within  the  borough ;  in  which  case,  if  the  rate  be  di- 
visible, it  must  be  quashed  as  to  the  part  out  of  the 
borough. 

Sir  J.  Campbell,  Attorney  General,  and  Kinglake, 
contra.  This  is  probably  a  casus  omissus ;  and  an 
appeal  lies  neither  to  the  borough  nor  the  county 
sessions,  because  the  rate  is  entire  for  the  whole  parish, 
and  neither  has  jurisdiction  any  longer  over  the  whole. 
But  it  is  enough  at  present  to  shew  that  the  county 
sessions  has  no  jurisdiction.  The  persons  and  property 
omitted  are  both  wholly  within  the  borough.  The 
negative  words  used  in  sect.  8  of  stat.  exclude  the 
county  justices  ;  Rea:  v.  St.  Mary,  Tau7iton  («),  Rex 
V.  Justices  of  Essex  {b).  The  borough  was  therefore 
exempt  within  the  meaning  of  sect.  1 1 1  of  5  &  6  4. 
c.  76.,  although  there  happened  to  be  only  four  justices 

(a)  1  Bolt,  263.  (h)  5  M,  Sj-  S.  513. 

3  B  3  within 
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The  Queen 

against 
The  Inhabit- 
ants of 
Bridgewater. 


within  the  borough  at  the  time  of  passing  the  act.  Then, 
by  the  Municipal  Corporation  Act,  sect.  105,  the  re- 
corder has  cognizance  of  all  matters  cognizable  by  any 
quarter  sessions,  notwithstanding  his  being  sole  judge. 
The  act  I  G.  4.  c.  36.  is  therefore  impliedly  repealed 
by  this  provision ;  and  the  recorder  now  stands  in  the 
position  of  the  justices  of  a  corporation  under  sect.  8  of 
43  Eliz.  c.  2.  Consequently,  the  parish  is  divided  be- 
tween the  two  jurisdictions,  and  the  entire  rate  is  not 
within  the  cognizance  of  either.  The  borough  sessions 
cannot  examine  the  rate  upon  persons  in  the  county; 
nor  the  county  sessions  intermeddle  with  the  rate  in  the 
borough.  To  give  the  county  sessions  jurisdiction,  the 
whole  parish  must  be  within  the  county.  According  to 
jRex  V.  Butler  (a)  both  sets  of  justices  must  concur  in  the 
allowance  of  the  rate :  and  it  would  be  an  anomaly  that 
the  appeal  against  it  should  be  only  to  one  set.  The 
rate  cannot  be  divided  between  the  two  portions  of  the 
parish ;  Rex  v.  Gordon  {b) ;  except  where  the  legislature 
has  legalised  such  a  practice ;  stat.  59  G.  3.  c.  95.  The 
division  of  parishes  between  two  jurisdictions  has  pre- 
sented difficulties  in  other  cases  which  the  legislature  has 
been  obliged  to  obviate;  as  in  the  case  of  county  rates; 
Stat.  1  &  2  G.  4.  c.  85.  s.  1.  Section  9  of  43  Elzz.  c,  2. 
provides  for  another  similar  case,  but  is  inapplicable  to 
this.  In  Rex  v.  Weston  {c)  it  was  held  that  the  inha- 
bitants of  the  whole  of  a  parish,  situate  in  two  counties, 
could  not  be  indicted  for  the  want  of  repair  of  a  part 
lying  in  one  county,  but  the  inhabitants  of  that  part 
only  should  be  indicted.    \_Patteson  J.    That  case  is 


(a)  ^  Burn's  Justice,  161.  tit.  {D' Oyly  ^  Williams' s  ^A.) 
(6)  1  B.  ^  Aid,  524.  (c)  4  Burr.  2507. 


overruled 
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overruled  by  Rex  v.  Clifton  {a).']  The  decision  is  over-  1839. 
ruled,  but  not  the  principle  on  which  it  is  founded,  viz.  " 

'  ...  .  The  Queen 

that  neither  county  has  jurisdiction  over  part  of  a  parish  against 

The  Inhabit- 
in  the  other.   Rex  v.  Cliftoji  (a)  decides  only  that  pa-       ants  of 

.  ,  .  1      •    T       1     I         II       1-       •  1  Bribgewater. 

rishioners  may  be  indicted,  though  they  live  in  another 
county ;  and  that  the  question  was  not  one  of  locality. 
Here  the  rate  is  entire,  and  cannot  be  divided  between 
two  jurisdictions.  Suppose  the  parish  lay  in  two  coun- 
ties ;  to  which  sessions  must  the  appeal  against  a  rate  be  ? 

Lord  Denman  C.  J.  Looking  at  the  acts  of  parlia- 
ment in  force  on  the  passing  of  the  Municipal  Corpor- 
ation Act,  and  at  the  state  of  the  borough  at  that  time, 
it  appears  that  the  county  sessions  then  had  jurisdic- 
tion to  try  appeals  against  a  rate  for  the  whole  of  this 
parish.  By  sect.  1 1 1  of  that  act,  places,  not  then  exempt 
from  the  county  jurisdiction,  continue  subject  to  it.  In 
this  case  there  was  no  such  exemption :  therefore  the 
county  justices  retain  their  jurisdiction.  If  there  be 
any  inconvenience  in  this,  it  must  be  remedied  by  the 
legislature. 

Patteson  J.  {h).  The  decision  of  this  case  depends 
on  the  construction  of  sect.  Ill  of  stat.  5  &  6  4. 
c.  76.  This  parish  was  always  within  the  liberties  of 
the  borough  until  that  act;  and  by  43  Eliz,  c.  2.  the 
appeal  lay  to  the  borough  officer  or  justices.  The 
jurisdiction  of  the  borough  was  untouched  by  stat. 
17  G.  2.  c.  38.,  because  it  had  four  justices.  After  stat. 
1  G.  4.  c.  36.  an  appeal  lay  to  the  county  sessions.  The 
eifect  of  the  Municipal  Corporation  Act,  coupled  with 

(a)  5  T.  R.  498. 

(6)  Littledale  J.  was  at  the  Central  Criminal  Court. 

3  B  4  the 
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1839.      the  Boundary  Act,  stat.  2  &  3  TV,  4!.  c.  64.,  was  to  de- 
tach  part  of  the  parish  from  the  borough,  both  as  to 

The  Queen  . 

against      locality  and  jurisdiction.    Then  stat.  5  &  6    .  4.  c,  76. 

antsoV  s.  111.  provides,  first,  for  boroughs  to  which  no  sepa- 
Bridgewater.  ^^^^  court  of  quarter  sessions  shall  have  been  granted ; 

secondly,  for  boroughs  in  which  such  a  court  is 
holden ;  and,  in  the  latter  case,  no  part  of  the  bo- 
rough is  to  be  within  the  jurisdiction  of  the  county 
"  from  which  such  borough,  before  the  passing  of  this 
act,  was  exempt."  Now,  if  there  had  been  more  than 
six  justices  in  the  borough  when  the  act  passed,  the 
operation  of  43  EUz.  c,  2.  s,  8.  would  have  exempted  it 
from  the  county  jurisdiction,  and  then  the  point  would 
have  arisen  which  has  been  noticed  in  the  argument ; 
for  the  parish  would  then  have  been  divided  between 
two  exclusive  jurisdictions,  neither  of  them  having  cog-" 
nizance  of  the  whole  rate.  But  the  present  case  is  free 
from  that  difficulty ;  for  the  whole  was  within  the  juris- 
diction of  the  county  sessions,  as  to  appeals  against 
rates,  before  and  at  the  passing  of  the  act ;  and  there  is 
no  reason  why  it  should  not  remain  so.  The  object  of 
the  act  seems  to  have  been  to  leave  things,  in  this  re- 
spect, exactly  as  it  found  them. 

Williams  J.  concurred. 

S,  Rate  confirmed,  as  amended  by  the  sessions* 
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Randell  against  Wheble.  julTSd'. 

CASE.    The  declaration,  of  30th  May  1837,  stated  Under  stat. 
2  W.  4.  c.  39. 

that  Hichard  Thomas,  on  &c.,  was  indebted  to  plain-  (and  see  stat. 
tiffin  a  large  &c.,  exceeding  20/.,  viz.  SOL',  that,  R.  T.  J,  no.  1%, 
being  so  indebted,  plaintiff,  for  the  recovery  &c.,  viz.  on  No.io,^?t  was 
20th  February  1837,  sued  out  of  K.  B.  against  the  said  ^herfff  Jxf 
R.  T,  a  capias  directed  to  the  sheriff  of  Berkshire,  bear-  muting  a  writ  of 

capias  to  arrest 

ing  date  &c.,  viz.  tlie  day  and  year  last  aforesaid,  com-  on  the  first  op- 
portunity, and 

manding  the  sheriff  that  he  should  not  omit&c,  but  enter  an  action  lay 
&c.,  and  take  R.  T,  if  he  should  be  found  in  his  bailiwick,  default  made^°^ 
and  him  safely  keep  until  he  should  have  given  bail  or  tum^da^y  of  the 
made  deposit  &c.  in  an  action  &c.,  or  should  by  other  P*"ovided 

'  ./  some  actual 

lawful  means  be  discharged  &c.    The  rest  of  the  writ  damage  had 

°  resulted  to  the' 

was  set  out,  in  the  form  required  by  stat.  2  W.  4.  c.  39.,  plaintiff;  not 

otherwise.  In 

sched.  No.  4.  (a),  and  commanded  the  sheriff  immediately  a  declaration 
after  the  execution  thereof  to  return  the  writ  to  K.  B.  with  fault,  it  was  not 
the  manner  in  which  he  should  have  executed'the  same,  LgaMon^of  da- 
and  the  day  of  execution ;  and,  if  the  same  should  re-  {hat  defendant 
main  unexecuted,  then  that  he  should  return  the  same  did  not  arrest 

&c.,  and  wiU 

at  the  expiration  of  four  calendar  months  from  the  date,  ^"^'y  neglected 

opportunities 
of  doing  so, 

and  that  the  debtor  did  not  put  in  special  bail  according  to  the  exigency  of  the  writ, 
whel*eby  plaintiff  was  delayed  in  the  recovery  of  his  debt,  and  is  likely  to  lose  the  same. 
But  an  averment  that  the  sherifi"  was  in  default  after  the  writ  was  returnable  would  have 
itnplied  legal  damage. 

Semble,  that,  on  special  demurrer,  such  declaration  would  have  been  bad  for  not  averring 
that  the  sheriff  had  been  in  default  more  than  eight  days  before  the  commencement  of  the 
suit :  but  that,  on  general  demurrer,  it  was  sufficient,  if  the  count  alleged  that  the  debtor 
had  not  put  in  special  bail  according  to  the  exigency  of  the  writ. 

The  declaration  ought  to  have  stated  that  the  writ  was  delivered  to  the  sheriff  within  four 
calendar  months  from  the  issuing  ;  but,  semble,  the  omission  of  such  statement  was  matter 
of  special  demurrer. 

(a)  See  I  &  2  Vict.  c.  110.  s.  3.,  and  Sched.  No.  I.  The  body  of  the 
writ  of  capias  there  given,  and  the  memorandum  limiting  the  time  of  ex- 
ecution, are  substantially  the  same  as  in  the  former  statute,  except  that 
*•  one"  month  is  substituted  for  "  four." 

or 
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1839.       or  sooner  if  thereunto  required  by  order  of  the  said 
Court,  or  by  any  Judge  thereof.    The  count  then  stated 
againsi       the  indorsement  for  bail  for  147/.,  and  that  the  writ  so 

Wheble. 

indorsed,  "  afterwards,  to  wit  on  the  day  and  year  first 
aforesaid,  was  delivered  to  the  defendant,  who  then  and 
from  thence  hitherto  hath  been  and  was,  and  still  is, 
sheriff"  of  Berks,  to  be  executed.  Averment,  that  R,  T,, 
at  the  time  of  the  delivery  of  the  writ  to  defendant  so 
being  such  sheriff  as  aforesaid,  and  from  thence  hitherto, 
was  within  the  said  sheriff's  bailiwick,  and  defendant, 
as  such  sheriff,  at  any  time  during  that  period,  could 
and  might  and  ought  to  have  taken  and  arrested  R,  T, 
by  virtue  of  the  writ  at  the  suit  of  plaintiff,  if  he  would 
so  have  done,  whereof  the  now  defendant  during  all  that 
time  had  notice :  and  that,  before  the  commencement  of 
this  suit,  and  after  the  delivery  of  the  writ  as  aforesaid 
to  defendant  so  being  and  as  such  sheriff  as  afore- 
said, to  be  executed,  more  than  a  reasonable  time  had 
^lapsed  for  arresting  and  taking  R.  T,  under  and  by 
virtue  of  the  said  writ.  Yet  defendant,  not  regarding 
the  duty  of  his  said  office,  but  contriving  &c.,  hath  not 
at  any  time,  although  often  requested  so  to  do,  taken 
or  caused  to  be  taken  the  said  R.  T.  as  by  the  said  writ 
he  was  commanded,  but  therein  hath  wholly  failed  and 
made  default,  and  hath  wilfully  suffered  and  permitted 
divers  convenient  opportunities  for  arresting  and  taking 
the  said  R.  T.  under  and  by  virtue  of  the  said  writ  to 
escape  and  pass  by;  and  J?.  T.  did  not  cause  special 
bail  to  be  put  in  for  him  in  the  said  action,  in  K,  B., 
according  to  the  exigency  thereof,  or  otherwise  observe 
the  requisition  of  the  said  writ,  but  therein  wholly 
failed  &c.  Whereby  plaintiff  hath  been  and  is  greatly 
injured  and  delayed  in  the  recovery  of  his  aforesaid 

debt, 
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debt,  and  is  likely  to  lose  the  same,  and  hath  lost  and  1839. 
been  deprived  of  the  means  of  recovering  his  costs  and 

Randell 

charges  by  him  &c.,  in  and  about  his  said  suit  against  against 

Wheble. 

the  said  R.  T.,  amounting  together  to  a  large  &c.,  viz. 
100/.    To  the  damage  &c. 

Plea.  That  plaintiff  ought  not  further  to  maintain 
&c.,  because,  before  the  expiration  of  four  calendar 
months  from  the  date  of  the  said  writ,  and  before  de- 
fendant had  been  required  to  return  the  same  by  order 
of  K.  B.,  or  by  any  Judge  thereof,  or  otherwise,  viz.  on 
15th  June  1837,  by  an  order  of  the  same  date  (the  plea 
then  stated  an  order  made  in  the  cause  by  Coleridge  J,), 
it  was  ordered  with  the  consent  of  the  attornies  Sic, 
and  the  plaintiff,  for  valuable  considerations,  undertook, 
promised,  and  agreed  with  T.,  that  the  plaintiff  should 
not  execute  or  require  the  execution  or  return  of  the  said 
writ,  and  plaintiff  waived  and  dispensed  with  the  execu- 
tion and  return  &c.,  and  wholly  discharged  the  defend- 
ant therefrom ;  whereby,  and  by  means  whereof,  and  the 
procurement  of  plaintiff,  and  according  to  the  course 
and  practice  of  the  said  court,  defendant  was  hindered, 
prevented,  and  discharged,  thenceforth  whilst  the  said 
writ  was  in  force,  from  taking  or  causing  to  be  taken 
the  said  R.  T,  as  by  the  said  writ  he  was  commanded ; 
and  it  from  thenceforth  became  unnecessary  and  im- 
proper for  the  defendant  or  R,  T.  to  cause  special 
bail  to  be  put  in  for  R.  T.  in  the  said  action  &c.,  ac- 
cording to  the  exigency  thereof,  or  to  otherwise  observe 
the  requisition  of  the  said  writ ;  and  defendant  and  R.  T, 
were,  by  the  means  and  procurement  of  plaintiff,  from 
thenceforth  wholly  hindered,  prevented,  and  discharged 
from  so  doing  as  they  might  and  otherwise  would  have 
donci"  Verification* 

Replication* 
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]  839.  Replication.   That,  after  the  delivery  of  the  writ,  duly 

'  indorsed  &c.,  to  wit  as  in  the  declaration  mentioned,  to 

Randell 

against       defendant  to  be  executed,  and  before  the  said  expiration 

Wheble. 

of  four  calendar  months  from  the  date  of  the  said  writ, 
to  wit  from  the  date  of  the  said  writ  hitherto,  i2.  T, 
was  within  the  said  sheriff's  bailiwick,  and  defendant, 
as  such  sheriff,  at  all  times  during  that  period  could  and 
might  have  taken  and  arrested  R.  T,  by  virtue  of  the 
said  writ  at  the  suit  of  plaintiff;  whereof  defendant 
during  all  that  time  had  notice  as  in  the  declaration 
mentioned.  And  that,  defendant  having  wholly  neg- 
lected and  refused  to  take  and  arrest  R,  T,  for  a  long 
and  unreasonable  time  after  he  had  such  notice  as  last 
aforesaid,  plaintiff  commenced  and  prosecuted  against 
defendant  the  present  action,  and  proceeded  to  declare 
therein  against  the  now  defendant  for  the  cause  in  the 
declaration  and  in  this  plea  aforesaid.  And  that  no 
such  order,  undertaking,  promise,  or  agreement,  as  in 
the  last  plea  mentioned,  ever  was  made  until  afterwards 
and  long  after  the  happening  of  all  the  matters  above 
in  this  replication  mentioned.  Verification. 

General  demurrer  and  joinder.  The  ground  of  de- 
murrer stated  in  the  margin  of  the  paper-book  was, 
that  the  defendant  had  four  calendar  months  in  which 
to  arrest  R.  T.  unless  ruled  to  return  the  writ  pre- 
viously, and  therefore  that,  he  being  discharged  from  ex-, 
ecuting  the  writ  before  any  return  of  it,  no  action  would 
lie.    The  demurrer  was  argued  in  this  vacation  («). 

Cowling  for  the  defendant.  There  is  no  doubt  that, 
if  a  good  cause  of  action  had  accrued  before  the  order 

(a)  Jwwe  20th.    Before  Lord  Denmdn  C.  J.,  Liitledale,  Fatteson,  and 
Williams  Js. 

of 
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of  Coleridge  3.  was  made,  that  order  did  not  devest  it.  1839. 
The  plea  puts  the  Court  in  possession  of  all  the  facts,  ~" 

Randeli. 

which  shew  that,  if  the  plaintiff  here  recovers,  a  sheriff  against 
may  be  rendered  liable  for  negligence  in  not  executing 
a  writ  which  he  has  not  been,  and  never  can  be,  called 
upon  to  return.  Since  stat.  2  W,  4.  c.  39.,  an  action 
for  not  executing  a  writ  of  capias  does  not  lie  against 
the  sheriff  till  the  expiration  of  four  calendar  months 
from  the  date,  or  till  he  shall  have  been  required,  by 
order  of  the  Court  or  a  Judge,  to  return  the  writ. 
Formerly,  an  omission,  before  the  return  day,  to  arrest, 
did  not  render  the  sheriff  liable  unless  he  had  not  only 
had  an  opportunity  of  arresting,  but  also  failed  in  pro- 
ducing the  defendant  at  the  return  day,  or  some  special 
damage  had  arisen.  The  general  law  on  the  subject, 
before  the  statute,  is  stated  by  De  Grey  C.J.  in 
HawJcins  v.  Plomer  (a)  :  "  In  arrests  upon  mesne 
process,  it  is  sufKcient  if  the  sheriff  brings  in  the  body 
on  the  day  of  the  return ;  and  therefore  in  Noy,  72  (b), 
a  distinction  is  taken,  that  in  actions  for  escape  on 
mesne  process  the  writ  shall  surmise  that  ad  largum  ire 
permisiti  et  non  comparuit  ad  diem :  on  process  of  exe- 
cution ad  largum  ire  permisit  is  sufficient.  And  so  are 
the  precedents."  The  sheriff's  duty  under  the  new 
act,  2  W.  4.  c.  39.,  appears  by  the  form  of  a  capias  in 
the  schedule,  No.  4.,  which  shews  that,  if  there  has 
been  no  arrest  or  order,  the  expiration  of  four  calendar 
months  is  the  return  day.  The  averment  in  the  de- 
claration, that  bail  was  not  put  in  according  to  the  exi- 
gency of  the  writ,  is  unmeaning,  or  at  any  rate  cannot 
imply  that  the  four  calendar  months  had  elapsed ;  for 

(a)  2  W.  JBl.  1048. 

(6)  The  Sheriff  of  Nottingham's  Case,  Noy's  Rep.  72. 

the 
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1839,      the  record  shews  the  contrary.    It  may  be  contended 
that  the  words  "  omit  not "  &c.,  "  but  that  you  enter  " 
against       &c.,  "  and  take  C.  D.  of          if  he  shall  be  found  in 

Wheble. 

your  bailiwick,"  mean  that  an  absolute  duty  is  imposed 
upon  the  sheriff  of  arresting  in  a  reasonable  time ;  but 
in  Brown  v.  Jarvis  («),  which  may  be  cited  for  the 
plaintiff,  Lord  Ahinger  C.  B.  said  that  it  was  not  con- 
templated, in  framing  this  writ,  to  alter  the  sheriff's 
responsibility.  And,  before  the  statute?  it  was  so  far  his 
duty  to  arrest  at  the  first  opportunity,  that  if  he  had  not 
done  so  he  might,  on  that  ground,  have  been  liable  to  an 
action  after  the  return  day,  if  the  defendant  had  not  then 
appeared.  A  liability  would  have  attached  before  the  re- 
turn day,  in  the  case  of  a  neglect  causing  actual  damage, 
as  if  the  defendant  had  died  in  the  meantime.  But  the 
duty  imposed  by  the  writ  was,  to  have  the  defendant 
ready  to  be  produced  at  the  return.  The  law  and 
authorities  on  this  point,  before  the  statute,  appear 
in  Posterne  v.  Hanson  (b),  and  note  (4-)  to  the  same 
case  (c) ;  and  the  statute  does  not  make  any  change 
as  to  the  duty  of  producing  the  defendant  at  the  re- 
turn. Assuming  that  the  sheriff,  although  not  ruled, 
might  be  bound  to  arrest  and  have  the  defendant 
ready  before  the  return  day,  still  the  declaration  is  de- 
fective in  alleging  only  that  before  the  commencement 
of  the  suit  "  a  reasonable  time  had  elapsed  "  for  arrest- 
ing, yet  defendant,  though  he  had  opportunities,  did  not 
arrest.  By  the  new  form  of  capias,  the  sheriff,  on  exe- 
cuting the  writ,  is  to  give  the  defendant  notice  to  put  in 
special  bail  within  eight  days.  It  should  have  been 
averred  that  the  sheriff  omitted  to  arrest,  having  an  op- 

(a)  IM.  4;  W.  704.    See  p.  711.    S.  C.  Tyr.  ^  G.  1033. 
(6)  2  Saund.  59.  (c)  2  Wms.  Saund.  61  a. 

portunity, 
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portunity,  and  that  baij  was  not  put  in  for  eight  days  1839. 
afterwards,  and  before  the  commencement  of  this  suit. 

Randell 

In  Brown  v.  Jarvis  {a)  Lord  Abinger  C.  B.,  in  dehvering  against 
judgment,  said,  "  If  it  had  appeared  on  the  face  of  the  de- 
claration that  the  plaintiff  had  not  sustained  any  damage 
from  the  sheriff's  negligence,  the  judgment  must  have 
been  arrested ;  and  I  do  not  think  the  plaintiff  could  have 
maintained  the  action  without  proof  of  actual  damage." 
But  he  concluded  that,  on  the  declaration  before  the 
Court,  the  plaintiff  appeared  to  have  sustained  a  damage 
from  the  defendant's  negligence.  And  in  fact  a  special 
damage  was  averred,  namely,  that  the  debtor,  being  at 
large,  met  with  an  accident  which  would  not  have  be- 
fallen him  if  he  had  been  in  custody,  by  reason  of 
which  he  died.  Here  no  damage  is  particularly  alleged. 
And  there  it  was  averred  that  the  defendant  might  have 
arrested  the  debtor  after  the  delivery  of  the  writ,  and 
more  than  eight  days  before  his  death. 

Bere,  contra.  The  real  question  in  Bromi  v. 
Jarvis  [a)  was,  whether,  under  stat.  2  W,  4.  c.  39.,  the 
sheriff  was  bound  to  execute  the  capias  in  a  reason- 
able time ;  and  the  Court  ultimately  decided  that  he 
was.  Lord  Abinger  C.  B.  said,  in  delivering  judg- 
ment, "  We  think  that  it  is  the  duty  of  the  sheriff  to 
arrest  the  party  on  the  first  opportunity  that  he  can, 
and,  if  he  does  not  do  so,  that  he  is  guilty  of  negligence, 
and  will  be  liable  for  any  damage  which  may  result 
from  that  negligence."  Many  dicta  to  the  same  effect 
were  thrown  out  during  the  argument ;  and  the  observ- 
ation of  Lord  Abinger  C.  B.,  first  cited  on  the  other 
side,  does  not  appear  to  have  been  upheld  on  the  further 

(a)  \  M.^  W,  704.    S.  C.  Tyr.  ^  G.  1033. 

discussion. 
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IS 39.  discussion.  That  case  is  not  distinguishable  from  the 
~  present.    As  to  damage,  the  Court  there  took  it  for 

against      granted,  some  injury  being  alleged  in  the  declaration, 

Wheble.  ^ 

tnat  there  was  a  real  damage.  Here  a  damage  is  al- 
leged and  not  denied ;  the  Court  will  not  enquire  into 
its  nature.  And  it  is  shewn  to  have  arisen  from  neglect 
of  opportunities.  It  is  contended  that  eight  days  should 
appear  to  have  elapsed  between  the  neglect  and  com- 
mencement of  the  action.  If  this  objection  were  of  any 
weight,  the  plaintiff  should  have  leave  to  amend.  Brown 
V.  Jarvis  (a)  was  not  reported  at  the  time  of  the  joinder 
in  demurrer.  But,  in  the  form  referred  to  by  stat.  2  WA* 
c,  39.  s.  4.,  the  eight  days  count  from  the  "execution 
here  none  took  place ;  there  is  no  time,  therefore,  from 
which  the  days  can  run.  And  in  fact  the  days  are 
mentioned  in  the  schedule  merely  by  way  of  notice  to 
the  defendant.  The  clause  relative  to  them  is  no  part 
of  the  mandate  to  the  sheriff.  He  is  to  take,  and  safely 
keep,  the  defendant,  till  he  shall  have  given  bail.  Where 
no  time  is  prescribed,  a  reasonable  time  is  always  un- 
derstood. The  memorandum,  "  This  writ  is  to  be 
executed  within  four  calendar  months  from  the  date 
thereof,"  merely  refers  to  the  enactment  in  sect.  10, 
that  no  writ  issued  under  the  act  shall  run  for  more 
than  four  calendar  months  from  the  date.  [Patteson  J. 
The  writ  requires  the  sheriff  to  return  it,  if  unexecuted, 
at  the  expiration  of  four  calendar  months  from  the  date.] 
In  Jacobs  v.  Humphrey  [b)  an  action  was  held  maintain- 
able for  not  selling  goods  within  a  reasonable  time  be- 
fore the  return  of  a  venditioni  exponas,  though  the 
sheriff  had  not  been  ruled,  and  no  time  appears  to  have 
been  specified  by  the  writ. 

(a)  1  M.  8^  W.  704.    S.  C.    Tyr.  ^  G.  1033. 

(b)  2  Cro,  §•  ikf.  413.   S.  C.    4  Tyr.  272. 

Cowling, 
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Wh 
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Randell, 

there  stated  that  the  sheriff  had  not  the  money  arising  against 
from  the  sale  at  Westminster,  &c.,  at  the  return  day  of 
the  writ.  That  case  shews  that  an  actual  ruling  of  the 
sheriff  to  return  the  writ  is  not  necessary,  but  that  the 
return  day  must  be  past  before  a  right  of  action  at- 
taches. {Pattesoji  J.  According  to  your  argument  the 
sheriff  may  put  off  the  return  by  his  own  negligence 
for  any  length  of  time  within  four  months.]  The 
plaintiff  may  rule  him  to  return  the  writ.  If  he  makes 
default,  an  action  lies ;  that  is,  after  the  eight  days 
have  elapsed,  but  not  immediately  on  the  default.  And 
the  default  of  itself  is  not  sufficient:  there  must  be  a 
legal  grievance  (5),  and  that  cannot  have  arisen  till  the 
expiration  of  four  months,  or  at  least  of  the  eight  days 
for  putting  in  bail.  [Patteson  J.  From  what  period 
would  you  reckon  the  eight  days  in  such  a  case  as  this  ?] 
From  the  time  when  the  sheriff  had  an  opportunity  to 
arrest  and  omitted  doing  so.  In  Aireton  v.  Davis  (c) 
the  declaration  seems  to  have  been  conformable  to  the 
principles  here  relied  upon.  [Some  defects  in  the  de- 
claration, adverted  to  by  the  Court  during  the  argument, 
will  be  found  sufficiently  noticed  in  the  judgment.] 

Cu7\  adv,  mlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

There  are  many  defects  in  this  declaration.  It  is  not 
stated  that  the  writ  was  delivered  to  the  sheriff  within 

(a)  2  Cro.  ^  M.  413.    S.  C.    4  Tyr.  272. 

(6)  Lord  Denmaji  C.  J.  mentioned  Williams  v.  Mostyn,  4  M.  ^  W. 
145, 

(c)  9  Bing.  740. 

Vol.  X.  3  C  four 
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1839.       four  calendar  months  from  the  issuing.    That  perhaps 
is  matter  of  special  demurrer  only.    Again,  it  is  not 

Randell  ^  J  &  7 

against       Stated  that  the  sheriff  was  guilty  of  any  negligence  more 

Wheble.  _ 

than  eight  days  before  the  commencement  of  the  suit* 
Now,  if  the  original  defendant  had  been  arrested  and 
let  go  without  bail  or  deposit,  still  bail  above  might  be 
put  in  within  eight  days  from  the  arrest,  and  no  action 
would  lie  against  the  sheriff  until  after  those  eight  days. 
So  here,  if  the  plaintiff  means  to  say  that  the  neglect  to 
arrest  when  he  might  is,  as  against  the  sheriff,  equivalent 
to  an  arrest  and  escape,  yet,  if  bail  were  put  in  within 
eight  days  from  such  negligence,  it  would  be  good. 
The  declaration,  therefore,  ought  to  have  shewn  that 
eight  days  had  elapsed  without  bail  being  put  in  before 
the  commencement  of  the  suit.  It  is  indeed  alleged 
that  the  original  defendant  did  not  put  in  bail  accord- 
ing to  the  exigency  of  the  writ;  and  perhaps  that  might 
be  sufficient  on  general  demurrer,  which  this  is.  Again, 
no  damage  is  stated,  unless  some  legal  damage  neces- 
sarily results  from  the  neglect  of  the  sheriff.  We  do 
not  think  that  any  such  damage  does  necessarily  result. 
Consistently  with  all  that  is  stated  in  this  declaration, 
the  sheriff  may  crfter  a  reasonable  time  had  elapsed,  and 
after  his  negligence,  have  arrested  the  original  de- 
fendant, and  the  plaintiff  may  have  been  able  to  pro- 
secute his  action  and  bring  it  on  to  trial  quite  as  soon 
as  if  the  sheriff  had  arrested  on  the  first  opportunity, 
We  agree  with  the  case  of  Brown  v.  Jarvis  {a)  that  it  is 
the  duty  of  the  sheriff  to  arrest  the  party  on  the  first 
opportunity  that  he  can ;  but  we  also  agree  with  the 
Court  in  that  case,  that  some  actual  damage  must  be 

(a)  \  M,^  W.  704.    >S'.  C.    Tyr.  c|-  G.  1033. 

shewn 


IN  THE  Second  and  Third  Years  of  VICTORIA. 


729 


shewn  in  order  to  make  the  negligence  of  the  sheriff  in  1839. 
that  respect  a  cause  of  action ;  and  none  such  is  shewn 

Randell 

on  this  declaration.    On  default  made  after  the  writ  is  against 

Wheble, 

returnable  some  legal  damage  necessarily  arises,  because 
a  new  writ  is  necessary.  On  this  ground  we  think  that 
judgment  must  be  given  for  the  defendant. 

But  we  have  also  ffreat  doubt  whether  it  is  not  neces- 

o 

sary  to  shew  that  the  writ  was  returnable,  and  some 
default  made  when  so  returnable.  Formerly  the  return 
day  was  fixed  in  the  writ  itself.  Now  it  is  fixed,  either 
by  the  fact  of  its  being  executed,  or  by  an  order  of  a 
judge,  or  by  lapse  of  four  calendar  months.  It  was  the 
duty  of  the  sheriff  under  the  old  process  to  arrest  the 
defendant  on  the  first  opportunity  as  much  as  it  is 
now ;  and,  though  no  action  would  lie  till  after  the  return 
day,  because  the  sheriff,  having  neglected  his  duty  once, 
might  still  repair  that  neglect  by  arresting  the  defendant 
and  having  him  ready  at  the  return  day,  yet  he  ran  the 
risk  of  being  able  to  do  so  after  once  having  neglected. 
So  now,  having  once  neglected  his  duty,  yet,  if  on 
being  called  on  to  return  the  writ  he  chose  to  return 
cepi  corpus,  and  were  to  put  in  bail  within  eight  days 
from  that  return,  it  may  be  very  doubtful  whether  any 
action  would  lie.  The  sheriff  ought  undoubtedly  to 
arrest  as  soon  as  possible,  and  so  make  the  writ  return- 
able as  soon  as  possible,  and  return  it;  but,  if  he  does  not, 
the  plaintiff  has  the  means  of  making  the  writ  returnable 
and  obtaining  the  fruit  of  it  by  bail  being  put  in,  or,  if 
not,  by  an  action  against  the  sheriff.  Again,  it  is  quite 
consistent  with  all  that  is  stated  in  this  declaration, 
there  being  no  averment  of  the  writ  being  returnable, 
that  the  sheriff  may  have  taken  a  deposit  of  the  money 
without  actually  arresting,  and  so  there  may  be  no  breach 
3  C  2  ^  of 
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1839.      of  duty  at  all.    However,  as  this  objection  was  taken  in 
Bromi  V.  Jarvis  (a)  and  did  not  prevail,  we  do  not 

Randell 

against      decide  upon  any  such  doubt. 

Wheele. 

Judgment  for  defendant. 

(a)  I  M.  ^  W.  704.   S.  a    Tyv.  ^  G.  1033. 


Saturday, 
June  2 2d, 


Where  an  act 
of  parliament 
authorised  and 
required  a 
select  vestry 
from  time  to 
time,  as  often  as 
occasion  re- 
quired, to  make 
rates  for  the 
relief  of  the 
poor  and  the 
repair  of 
churches  and 
highways  in  the 
parish  :  Held, 
that  they  were 
not  compell- 
able to  make  a 
church  rate 
upon  demand, 
wliile  the 
churchwardens 
refused  to  state 
the  necessary 
amount,  or  to 
furnish  any 
estimate  of  it, 
or  to  give  to 
the  vestry  any 
information 
whereby  they 
might  ascer- 
tain it. 


The  Queen  against  The  Select  Vestry  of  the 
Parish  of  St.  Margaret,  in  the  Borough  of 
Leicester. 

J^ANDAMUS  {a)  to  the  select  vestry  of  the  parish 
of  St.  Margaret,  in  the  borough  of  Leicester,  to 
levy  and  assess  a  rate  according  to  the  directions  of 
Stat.  2  W.  4.  c.  X.  (local  and  personal,  public),  of  suf- 
ficient amount  to  defray  all  expences  required  for 
the  repair  of  the  churches  and  burial  ground  of  the 
parish,  and  for  defraying  all  the  expences  incidental- 
thereto  or  connected  therewith,  &c.,  during  their  year 
of  office ;  and  to  do  every  act  necessary  to  be  done  m 
order  to  levying  and  assessing  such  rate,  &c.  [b). 

The 

(a)  See  the  argument  on  granting  the  writ,  Eegina  v.  The  Select 
Vestrymen  of  St.  Margaret,  Leicester,  8  A.  ^  E.  889. 

(6)  Sect.  39  enacts  that  it  shall  be  lawful  for  the  select  vestry  for  the 
time  being,  and  they  are  hereby  authorised  and  required,  from  time  to 
time,  as  often  as  occasion  shall  require,  to  lay  and  assess  upon  all  and  every 
the  tenants  and  occupiers  of  houses,  &c.,  within  the  parish,  according  to 
the  respective  annual  value  thereof,  rates  for  the  maintenance  and  relief  of 
the  poor  of  the  said  parish,  &c.,  and  rates  for  the  support  and  repair  of 
the  churches  and  burial  ground  of  the  said  parish,  and  for  defraying  all 
the  expences  incident  thereto,  or  connected  therewith,  or  for  any  purpose 
to  which  church-rates  are  or  shall  by  law  be  applicable ;  and  also  rates  for 
defraying  the  expences  to  be  incurred  in  repairing  the  highways,  streets,, 
and  roads  within  the  said  parish,  &c. 

By  sect,  63,  the  monies  from  time  to  time  received  by  virtue  of  this 
act,  under  the  rates  called  church-rates,  shall  (after  payment  of  the  costs, 

charges. 
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The  return  to  the  above  writ  stated,  among  other  1839. 
things,  that  the   select  vestry  had   met  together  in  — ' — 

The  QuEKN 

obedience  to  the  writ,  and  that  G.  Marston,  one  of  the  against 

,  ,  The  Select 

churchwardens,  benig  the  only  one  then  present,  was  Vestryof 
required  to  state  to  the  vestry  the  amount  of  money  ^^LEi&KSTERr' 
necessary  for  the  purposes  mentioned  in  the  writ,  and 
to  furnish  to  them  an  estimate  of  the  works  necessary 
for  the  support  and  repair  of  the  churches  and  burial 
ground,  and  an  account  of  the  necessary  expences  in- 
cident thereto  and  connected  therewith,  &c.,  in  order  to 
enable  the  vestry  to  lay  and  assess  a  rate  according  to 
the  directions  of  the  said  act.  That  at  such  meeting 
the  churchwardens  then  wholly  neglected  and  refused 
to  state  &c.,  or  to  furnish  &c.,  or  to  give  to  the  said 
vestry  any  information  by  which  they  might  ascertain 
and  determine  the  rate  which  should  be  laid  and  as- 
sessed according  to  the  directions  of  the  act,  and  in 
obedience  to  the  said  writ.    That  the  meeting  was  then 


■charges,  and  expences  attending  the  collecting,  receiving,  and  managing 
the  same)  be  paid  over  by  the  select  vestry  to  the  churchwardens,  or  one 
of  them,  for  the  time  being,  to  be  by  them  or  him  applied  and  accounted 
for  in  manner  as  by  law  established. 

By  sect.  93,  an  appeal  to  the  quarter  sessions  of  the  borough  or  county 
is  given  to  any  person  who  shall  think  himself  aggrieved  by  any  survey, 
valuation,  sale,  or  other  act  or  matter  made,  done,  or  arising  under  or  in 
pursuance  of  the  act,  &c. 

By  sect.  21,  the  vestry  is  required  to  keep  a  book  or  books,  and  to  cause 
regular  accounts  to  be  entered  therein  of  all  sums  of  money  received  and 
expended  for  or  on  account  of  the  parish  under  the  authority  of  the  act, 
which  books  are  to  be  open  to  the  inspection  of  all  ratepayers,  &c. 

Sect.  103  provides  that  the  act  shall  not  extend  to  invalidate  or 
avoid  any  ecclesiastical  law  or  constitution  of  the  Church  of  England,  or 
to  abridge  or  controulthe  rights  or  powers  of  the  Bishop  of  Lincoln,  &c., 
or  of  any  other  person  having  ecclesiastical  jurisdiction  in  or  over  the 
parish,  or  any  matter  or  thing  concerning  the  churches  of  the  parish,  &c. 

3  C  3  adjourned. 
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1889.      adjourned,  in  order  to  afford  the  cliurchwardens  an 
opportunity  to  furnish  such  statement,  estimate,  accounts 

The  Queen  \  '  ^ 

agaimt      or  information.     That  the  vestry  again  assembled  in 

The  Select        ,     ^.  ^  .     ,        ,  •  ,         p  i 

Vestry  of  obedieuce  to  the  writ,  but  that  at  neither  of  the  meetings, 
^'^Leicester!^'  "or  at  any  other  time  or  place,  did  the  churchwardens, 
or  either  of  them,  state  to  the  vestry  the  amount  of 
money  necessary  for  the  purposes  in  the  writ  men- 
tioned, or  furnish  to  them  any  estimate  of  the  works 
necessary  for  the  support  and  repair  &c,,  or  give  them 
any  information  whereby  the  vestry  could  ascertain  and 
determine  the  rate  which  should  be  assessed  according 
to  the  statute  and  in  obedience  to  the  writ,  but  wholly 
neglected  and  refused,  and  thence  continually  have 
wholly  neglected  and  refused,  to  state  the  said  neces- 
sary amount,  or  to  furnish  any  such  estimate  or  inform- 
ation, by  reason  whereof  the  select  vestry  are  unable  to 
lay  and  assess  any  rate  according  to  the  directions  of 
the  act  and  in  obedience  to  the  said  writ. 

This  Court  having  refused  to  quash  the  above  return 
upon  motion,  the  case  was  set  down  for  argument  in 
the  crown  paper. 

Balguy  for  the  crown  {a).  The  vestry  are  bound  by 
the  act  to  make  a  rate,  though  the  churchwardens  may 
not  have  given  any  estimate.  They  are  as  capable  of 
making  the  estimate  as  the  churchwardens  ;  and  sect.  63 
of  the  act  gives  them  power  to  deduct  from  the  rate  any 
expences  they  may  be  put  to  in  the  discharge  of  their 
duty.;  but  the  church v/ardens  have  no  such  power. 

(a)  In  the  course  of  argument,  Balguy  referred  to  the  affidavits  used 
in  support  of  the  former  motion  to  quash  the  return  :  hwt,  per  Curiam,  on 
a  concilium,  no  objection  lies  to  a  return  except  for  matter  on  the  face 
of  it. 

Mellor, 
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contra.     The  return  is  sufficient:  the  facts  1839. 
stated  in  it  must  be  taken  to  be  true;  and  no  collusion 

The  Queen 

or  improper  motive  can  be  implied.    The  only  fault  is  against 

.  The  Select 

with  the  churchwardens,  who   obstinately  refuse   to      Vestry  of 

-      -  .  .  ,  ,  ^        St.  Margaret, 

supply  the  necessary  miormation  to  the  select  vestry.  Leicester. 
Without  such  information  a  rate  made  by  the  vestry 
must  be  made  at  the  hazard  of  turning  out  a  bad 
or  an  insufficient  one  ;  for,  if  it  be  unnecessarily  high,  it 
will  be  illegal ;  Bretiell  v.  Wilmot  (a) ;  and,  if  it  be  not 
high  enough  to  cover  the  expence  of  repairs,  then 
another  must  be  made,  which  will  be  retrospective,  and 
therefore  bad.  The  uniform  practice  is  for  the  church- 
wardens to  make  a  survey,  and  to  lay  an  estimate  of 
the  expence  of  repairs  before  the  vestry  when  a  rate  is  re- 
quired; Prideaux,  Directions  to  CkurcJmardens^  p.  67— 
70.  (10th  ed.).  In  Veley  v.  Burder  (b)  the  libel,  which 
was  for  non-payment  of  a  church  rate,  alleged  a  survey 
and  estimate  ;  the  same  course  was  pursued  in  Harring- 
ton V.  Stow  (c),  and  is  represented  by  the  Court  as  the 
proper  course  in  Brettell  v.  Wilmot  (a).  Many  items 
of  expenditure  are  of  a  nature  that  requires  the  ex- 
press assent  of  the  vestry,  as  bells,  organs,  &c. ;  Pearce 
V,  The  Rector  of  Clapham  {d\  Jay  v.  Webber  {e).  These 
may  be  very  properly  submitted  to  the  consideration 
of  the  vestry ;  but  the  vestry  ought  at  least  to  be  in- 
formed of  the  probable  expence  of  them.  It  is  said 
that  the  vestry  may  as  easily  estimate  the  expence  of 
repairs  as  the  churchwardens;  but  no  one,  except  the 

(a)  2  Lee's  Ecc.  Rep.  548. 

(6)  Braintree  Church  Rate  Case,  Consist.  Court,  reported  by  G.  W.  John- 
son Esq.  ed.  1837;  since  reported  1  Curt.  Ecc.  Rep.  ^12. 

(c)  Cited  from  a  MS.  in  a  pamphlet  by  Dr.  Nicholl,  (ed.  1837),  en- 
titled "  Observations  ou  the  Attorney  General's  letter  to  Lord  Stanley.'''' 

(d)  3  Hagg.  Ecc.  Rep.  16.  (e)  Id.  7. 

3  C  4  minister 
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1839.      minister  and  churchwardens,  has  a  right  to  enter  the 
church  when  not  open  for  divine  service ;  Jarratt  v» 

The  Queen  ^ 

against      Steele  {a),  Lee  v.  Matthews  {b).    The  freehold,  both  of 

The  Select  i     p  i       i        i  i    •    •      i  i  m  i 

Vestry  of  that  and  of  the  church-yard,  is  in  the  parson,  while  the 
^\iEicESTER^^'  oversight  and  care  of  them  belong  to  the  church- 
wardens; canon  85.  (1603),  cited  in  1  Gibson^ s  Codex 
Jur,  Ecc.  Anglic,  p.  194'.  (2d  ed.).  The  expense  of 
such  an  estimate  may  be  lawfully  charged  by  them  on 
the  rate.  The  right  and  duties  of  churchwardens  re- 
main exactly  as  before,  notwithstanding  the  statute, 
which,  by  sect.  103,  provides  for  the  continuance  of  all 
ecclesiastical  laws. 


Balguif,  in  reply.  The  statute  expressly  throws  on 
the  vestry  the  duty  of  making  rates,  and  the  church-- 
wardens  have  no  longer  any  concern  with  the  making  of 
them.  Incidentally  to  this  duty,  the  vestrymen  may  of 
course  enter  into  and  survey  the  fabric,  and  do  every 
thing  necessary  for  the  effectual  execution  of  their  office. 
They  can,  at  all  events,  look  at  their  own  books,  which 
they  are  directed  by  sect.  21  to  keep,  and  ascertain 
from  them  the  average  expences.  \JPatteson  J.  The 
books  will  shew  only  what  the  vestry  has  paid  to  the 
churchwardens ;  not  what  the  churchwardens  have  laid 
out.] 

Lord  Denman  C.  J.  The  churchwardens  are  bound 
to  make  some  estimate  for  the  guidance  of  the  vestry, 
or,  at  least,  to  give  them  information  as  to  the  amount 
of  the  current  expences,  and  ordinary  wants  of  the 


(a)  3  Phill,  Ecc.  Rep.  169,  i^er  Curiam. 

(b)  3  Hagg.  Ecc.  Rep.  173,  per  Curiam. 


parishioners. 
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parishioners.    The  churchwardens  have  the  best  means  1839. 
of  obtaining  the  proper  information  on  these  matters. 

The  Queen 

They  have  a  controul  over  part  of  the  church,  and  the  against 

r    1  ,    1        •  The  Select 

general  care  and  custody  or  the  property  belongmg  to      Vestry  of 
the  parish.    The  statute  has  not  altered  their  duties  in  ^^l^cester!^^' 
this  respect. 

Patteson  J.  The  same  section  which  provides  for 
the  making  of  church  rates  also  applies  to  poor  rates 
and  highway  rates.  If,  therefore,  the  vestry  are  bound 
to  find  out  the  requisite  amount  to  be  raised  in  one  case, 
they  must  also  do  it  in  the  other  cases.  This  would  be 
a  very  extraordinary  construction  to  put  upon  the  act. 
I  think  the  vestry  cannot  be  compelled  to  make  the 
rate,  as  long  as  the  churchwardens  refuse  to  give  to 
them  any  information  for  the  purpose  of  ascertaining 
the  necessary  amount. 

Williams  J.  concurred. 

S.  Judgment  for  the  defendants. 
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jtnet^d  '^^^^  Queen  against  The  Governors  and  Di- 
rectors of  the  Poor  of  the  United  Parishes 
of  St.  Andrew,  Holborn,  above  the  Bars, 
and  St.  George  the  Martyr,  in  the  County 
of  Middlesex^  and  C.  Boydell,  their  Clerk. 


Mandamus  to    11/TANDAMUS  to  the  governors  and  directors  of  the 

the  oflScers  of  a  r  i       i  •  i  •       i  i 

parish  included  poor  Of  the  above  parishes,  appointed  under  stat. 

(formeTunder  ^     ^'  ^'  c^xxv.  (local  and  personal,  pubhc),  and  to  C.  Boy- 

c  76  r*26  )  clerk,  reciting  the  formation  of  the  said  parishes 

reciting  the  due  Jj^j-q  ^  union  under  4  &  5  JT.  4.  c.  76.,  and  "that,  under 

appointment  or 

certain  persons   the  provisions  of  the  Jast-mentioued  act  of  parliament, 

to  be  guardians 

of  the  poor  of    and  under  the  rules,  orders,  and  regulations  of  the  said 

the  union,  and  ^  .  . 

directing  them  Poor  Law  Commissioners,  certain  persons  have  been 
oufof  the  p'oor  duly  appointed  guardians  of  the  poor  of  the  said  union, 
by^themj U)^^the  ^"d,  as  such  guardians,  have  taken  upon  themselves  the 
uni\)n^^Retura^  maintaining,  providing  for,  regulation,  and  employment 
that  the  said  poor  of  the  said  union      the  issuing  of  a  precept 

supposed  guar-  ^  oil 

dians  were  not,  by  the  Said  guardians,  under  the  provisions  of  the  last- 

nor  were  any 

of  them,  duly  mentioned  act,  and  the  rules  and  regulations  of  the  said 
under  the  pro-  Commissioners,  directed  to  the  defendants,  requiring 

visions  of  the       ,  .  , ,  r  ^  ' 

act,  &c. ;  and  them  to  pay  a  certain  sum  to  the  treasurer  or  the  union 
issuing  onhe  ^^^^  P°^^  rates  of  the  united  parishes,  collected 

said  writ,  the     bv  them,  towai'ds  the  relief  of  the  poor  of  the  said 

said  supposed       J  ^  r 

guardians        parishes,  and  towards  defraying  such  proportion  of  the 

therein  men-  .  J     o  i  i 

tioned  were      general  expenses  of  the  union  as  was  lawfully  charge- 
not,  nor  were 
any  of  them, 

guardians  of  the  poor  of  the  said  union. 

Held,  that  the  return  was  insufficient  for  not  distinctly  setting  forth  any  defect  in  the 
appointment. 

Return  quashed  on  motion,  and  peremptory  mandamus  awarded. 

able 
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able  thereon;  and  the  refusal  of  defendants  to  obey  the  18S9. 
Drecent :  and  commanding  them  forthwith  to  obey  the 

^    ^    '  ^  The  Queen 

said  precept,  and  to  pay  the  said  sum  to  the  treasurer,  or  against 

The 

to  collect  it  by  a  rate  to  be  made  for  that  purpose,  &c.     Governors  &c. 

,  .  •       1       p  11      •  ,      of  St.  Andrew 

1  he  return  to  the  writ  was  in  the  lollowmg  words.  and 
"  We,  the  major  part  of  the  said  governors  and  direc-  S'^-  ^^o^^^^* 
tors,  and  the  said  Chaj^les  Boydell,  do  humbly  certify 
and  return  to  our  said  Lady  the  Queen,  upon  the  day 
and  at  the  place  in  the  said  writ  mentioned,  that  the 
said  supposed  guardians  of  the  poor  of  the  said  union, 
in  the  said  writ  mentioned,  were  not,  and  never  have 
been,  and  are  not  now,  nor  w^ere,  nor  are  any  of  them, 
duly  appointed  guardians  of  the  poor  of  the  said  union, 
under  the  provisions  of  the  said  act  of  parliament  in  the 
said  writ  secondly  mentioned,  or  under  the  said  rules, 
order,  and  regulations  of  the  said  Poor-Law  Commis- 
sioners therein  in  that  behalf  also  mentioned,  as  in  and 
by  the  said  writ  is  stated  and  supposed  ;  and  that,  at  the 
time  of  the  coming  of  the  said  writ  to  us,  the  said  sup- 
posed guardians  of  the  poor  of  the  said  union  therein 
mentioned  were  not,  nor  have  they  been,  nor  are  they 
now,  nor  were  nor  are  any  of  them,  guardians  of  the 
poor  of  the  said  union.  Wherefore  we,  the  major  part 
of  the  said  governors  and  directors,  and  the  said  Charles 
Boydell,  have  refused,  and  still  do  refuse,  to  obey  the 
said  precept  in  the  said  writ  mentioned,  as  in  and  by 
the  said  writ  we  are  commanded." 

Sir  J.  Campbell,  Attorney  General,  in  Trinity  term 
last,  obtained  a  rule  to  shew  cause  why  the  return 
should  not  be  quashed  for  insufficiency,  and  a  peremptory 
mandamus  awarded.  Several  objections  were  made  to 
the  return ;  but,  as  the  judgment  of  the  Court  proceeded 
only  on  one  of  them,  namely,  that  it  did  not  specify  the 
grounds  on  which  the  appointment  of  guardians  was 

supposed 
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1839.      supposed  to  be  illegal,  or  void,  the  rest  have  not  been 
_    ~         noticed.    On  the  last  day  of  the  term  («), 

The  Queen  ^  ^' 

against 
The 

Governors  &c.      Sir  F,  Pollock  and  Erie  shewed  cause,  and  contended 

of  St.  Andrew  m  •  r     •  ^ 

and        that  the  return  was  sumcient,  reierring  to  the  cases  m 
r.   EORGE.    ^Yuch  a  return  of  "  not  duly  elected  "  had  been  held  to 
be  sufficient  on  a  mandamus  to  admit  to  offices ;  Rex  v. 
Williams  [h). 


Sir  Campbell,  Attorney  General,  and  Tomlinson, 
contra,  contended  that  the  return  was  too  general ;  and 
they  relied  upon  Hex  v.  T/ie  Mayor,  S^c,  of  Doncaster  (c), 
Rex  V.  The  Mayor  and  Aldermen  of  Doncaster  (d),  and 
Rex  V.  Mayor,  4'C.  of  Liverpool  {e).  They  also  con- 
tended that,  although  the  appointment  might  have  been 
irregular,  it  continued  in  force  until  duly  avoided. 

Cur,  adv,  mil. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

A  mandamus  issued  to  the  governors  and  directors  of 
the  poor  of  St,  Andrew's,  Holborn,  to  pay  monies,  col- 
lected for  the  relief  of  the  poor  under  an  order  of  the 
Poor  Law  Commissioners,  to  a  board  of  guardians  of  an 
union  described  in  that  order  as  duly  appointed.  The 
governors  and  directors  returned  to  this  writ  that  the 
guardians  were  not  duly  appointed.  We  have  been 
called  on  to  quash  this  return  on  motion,  and  award  a 
peremptory  mandamus,  on  the  ground  that  it  is  ma- 
nifestly bad  and  illusory.  On  the  other  hand,  the 
return  is  contended  for  as  good,  by  reference  to  pro- 

(a)  Wednesday,  June  12.  1839,  before  Lord  Denman  C.  J.,  Littledale 
and  Patteson  3s. 

(6)  ,8  B.  Sj-  C.  681.  (c)  2  Lord  Raym.  1564. 

{d)  Sayers  Rep.  37.  (<?_)  2  Burr.  723. 

ceedings 
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ceedings  on  mandamus  to  corporate  officers  bound  to  1839. 

admit  by  swearing  in  persons  elected,  where  "  not  duly  r^^ie  Queen 
elected"  has  been  in  several   cases,  particularly  in  agamst 

those  most  lately  decided,  holden  a  ffood  return.    But  Governors  &c. 

J  '  o  of  Andrew 

we  think  the  distinction  clear ;  the  person  elected  has  and 

St,  George. 

no  right  to  compel  admission  without  shewing  a  good 
title  in  omnibus,  and  must  be  prepared  to  prove  it.  If 
his  election,  de  facto  made,  is  bad  in  law  for  any  defect, 
it  would  be  wrong  to  admit  him.  But,  in  this  case,  the 
commissioners  have  power  to  form  unions ;  elections  of 
boards  are  to  be  made  as  the  act  directs.  This  board 
is  in  full  exercise  of  all  its  authority;  monies  collected 
for  the  use  of  the  poor  are  to  be  paid  according  to 
orders  issued  by  the  commissioners ;  and  their  orders 
have  the  force  of  law,  unless  and  until  they  are  set 
aside  by  this  Court.  Here  they  can  do  the  thing  re- 
quired; and  those  who  obey  their  orders  will  incur  no 
responsibility  by  doing  so.  If  there  really  were  any 
doubt  whether  the  existing  guardians  are  duly  ap- 
pointed, it  must  arise  from  some  defect  existing  in  point 
of  fact,  which  ought  to  be  distinctly  set  forth  by  any 
one  who  disputes  their  prima  facie  power.  If  any  such 
fact  had  been  returned  to  the  writ,  we  might  have 
exercised  our  judgment  whether,  if  established,  it  would 
have  defeated  the  commissioners*  authority ;  but  the 
statement  that,  for  some  undisclosed  reason,  the  parties 
charged  with  a  plain  duty  refused  to  perform  it  because 
they  chose  to  say,  in  general  terms,  that  those  to  whom 
they  are  bound  are  not  duly  appointed  to  their  office, 
is  wholly  insufficient. 

A  peremptory  mandamus  must  therefore  go. 

Rule  absolute  («). 

(a)  As  to  quashing  a  return  on  motion,  see  Begina  v.  Pai/n,  6  A.  ^ 
E.  392,  402. ;  Regina  v.  St.  Saviour's,  Southwark,  1  A.  ^  E.  925. 
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The  Queen  against  Johnson. 


Under  Stat.  5  &  REAVES  obtained  a  rule  in  Hilary  term,  1838, 

6  W.  4.  C.16.  \jr         ^                                                           .y           5  ? 

5. 114.,  the  calling  on  the  prosecutors  to  shew  cause  why  an 

surer  may  Order  of  Coleridge  J.,  described  in  the  rule,  should  not 

council  of  any  ^6  quashed  for  the  insufficiency  thereof,  and  the  award 

?hTcounty,'*^'"  and  all  other  proceedings  had  thereon  be  set  aside, 

having  separate  rpj^^  ^^^^^           28th  July  1837)  recited  that  it  had 

quarter  ses-  ^                          ^  / 

sions,  to  pay  been  proved  before  Sir  J.  T,  Colerids:e.  &c.,  one  of  the 

the  county  the  ^      ^  ^              ^                                          o  ^  ? 

expences  of  justices  of  assize  for  the  county  of  Hereford^  that,  on  7th 

prisoners  com- 
mitted from  Jidy  then  instant,  a  statement  or  account  in  writing  was 

such  borough  i          i            i        i                          pi  i 

for  trial  at  the  made  and  sent  by  the  treasurer  or  the  county  to  the 

confiiiedin  the  council  of  the  city  or  borough  of  Hereford,  purporting 

county  gaol,  ^  Statement  or  account  of  the  costs  of  main- 

though  such 

prisoners  were  teuance,  in  the  ffaol  of  the  county,  of  certain  olFenders 

committed  be-  . 

fore  trial  to  therein  named,  committed  from  the  borough  (in  which 

the  borough 

gaol,  not  the  a  separate  court  of  quarter  sessions  of  the  peace  is 

and'were^not  holden)  for  trial  at  the  assizes  of  the  county,  from 

county'gaoHm  '^^t  January  to  1st  July,  1837:  that  an  order,  dated 

^dnst^them  '^^^  ^^^^^^         instaut,  was  made  by  the  treasurer  upon 

were  found.  council,  for  payment  of  28Z.  155.  Qd.  for  the  main- 

And  such  ^ 

order  may  be  tenance  of  the  said  offenders  in  the  county  gaol,  with 

made  without 

any  contract  the  further  sum  of  1 05.  for  the  reasonable  costs  and 

borough  and  charges  of  making  and  sending  such  account :  and  that 

^°Theexpences  ^  difference  had  arisen  between  the  parties  concerning 

mated  by  dlvid-  ^^^^  account,  and  such  difference  had  not  been  adjusted 

ing  the  whole  ^    agreement  between  themselves.    The  .  order  then 

expences  oi  the  ° 

gaol  according  proceeded  as  follows.    "Now  I  do  therefore,  in  pur- 

to  the  number 

of  prisoners  and  suauce  of  the  Statutes  in  such  case"  &c.,  "  on  the 

the  periods  of 

their  confinement,  and  are  not  limited  to  the  expences  incurred  in  respect  of  the  individual 
prisoners. 


application 
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application  of  the  said"  &c.,  "as  such  treasurer  as  1839. 
aforesaid,  one  of  the  said  parties,  nominate,  by  this  writ-  ~ 

The  Q.UEEN 

ing  under  my  hand,  Charles  Thailand  Whitmore,  Esq.,  against 

^  ...  Johnson. 

Barrister  at  law,  not  having  any  interest  in  the  ques- 
tion, to  arbitrate  between  the  parties,  according  to  the 
powers  and  provisions  of  the  several  statutes  made  and 
now  in  force  for  that  purpose :  and,  by  consent  of  the 
said  parties,  I  do  hereby  direct  that  the  said  arbitrator 
shall  state  specially  the  facts  as  to  the  commitment  of 
the  said  several  prisoners  in  the  said  account  men- 
tioned, and  as  to  the  mode  in  which  the  said  prisoners 
were  transferred  from  the  prison  in  and  for  the  said  city 
or  borough  of  Hereford  to  the  prison  in  and  for  the 
said  county,  and  all  other  matters  touching  the  same, 
in  order  that  the  opinion  of  the  Court  of  Queen's 
Bench  may  be  taken  on  the  same;  and  shall  further 
find  the  sum  which  ought  to  be  paid  for  maintenance 
of  each  prisoner  per  week  in  the  said  county  prison  by 
the  council  of  the  said  borough." 

The  award  recited  the  above  order,  and  proceeded 
as  follows.  "  Firsdy,  I  do  find  that,  for  several  years 
before  and  until"  27th  June  1836,  "a  contract  had 
been  made,  and  existed,  between  the  justices  of  the 
peace  of  the  city  of  Hereford  and  the  justices  of  the 
peace  of  the  county  of  Hereford,  for  the  support  and 
maintenance,  at  5s.  per  head  a  week,  in  the  gaol  or 
house  of  correction  of  the  said  county,  of  any  prisoners 
committed  thereto  from  the  city  aforesaid,  pursuant  to 
the  statute  5  G.  4.  c,  85.,  intituled"  &c. ;  "  which  con- 
tract was  put  an  end  to  on  the  said"  27th  June  1836; 
"  and  during  that  period,  and  from  thenceforward  until 
the  passing  of  the  statute  5  &  6  4.  c,  76.,  intituled  " 
&c.,  "  prisoners  intended  to  be  tried  at  the  assizes  have 

been. 


742 


CASES  IN  TRINITY  VACATION 


1839.  been,  in  the  first  instance,  committed  to  the  city  prison, 
~~  and,  at  the  assizes,  have  been  taken  into  the  shire  hall, 

The  Queen 

against  and  there,  as  soon  as  a  bill  against  them  was  found, 
delivered  by  the  gaoler  of  the  city  prison  to  the  gaoler 
of  the  county  prison ;  and,  in  case  of  conviction,  they 
have  invariably  been  committed  to  the  county  prison  or 
house  of  correction.  The  same  practice  has  been  pur- 
sued with  regard  to  the  prisoners  touching  whom  the 
present  question  arises.  These  prisoners  were  severally 
committed  to  the  city  prison  for  trial  at  the  assizes  for 
the  county,  and,  after  conviction,  were  committed  in 
execution  of  their  sentences  to  the  county  prison :  and 
the  charges  in  question  are  in  respect  of  their  imprison- 
ment therein  under  the  circumstances  above  stated. 
These  charges  are  made  upon  a  calculation  of  the  pro- 
portion which  the  expence  of  each  prisoner  bears  to  the 
total  expences  of  the  gaol,  on  the  average  of  one  year, 
as  set  forth  in  the  paper  marked  A.,  annexed  to  this 
my  award.  And,  it  being  agreed  by  the  parties  that  the 
order  of  the  treasurer,  marked  B.,  hereunto  annexed, 
shall  have  the  same  effect  as  if  it  were  an  order  for 
the  costs  of  the  maintenance  and  punishment  of  the 
prisoners,  and  not  of  their  maintenance  only,  I  do  find 
and  award  that,  if  the  council  of  the  city  or  borough  of 
Hereford  are  by  law  liable  in  respect  of  prisoners  com- 
mitted to  the  county  gaol  in  manner  hereinbefore  stated, 
and  if  it  is  considered  that  the  said  council  are  liable 
for  the  proportion  of  each  of  such  prisoners  to  the 
general  expences  of  the  gaol,  then  the  sum  of  9s,  a 
week  for  each  of  such  prisoners  ought  to  be  paid  by  the 
said  council  to  the  treasurer  of  the  said  county:  but,  if 
it  is  considered  that  the  said  council  are  liable  only  for 
the  personal  expences  of  such  prisoners,  that  is,  in 

respect 
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respect  of  their  clothing,  washing,  fuel,  wear  and  tear  of  1839. 
furniture,  punishment,  and  such  other  expenses  as  are 

The  Queen 

a  charge  upon  the  gaol,  directly  and  solely  occasioned  against 
by  their  imprisonment  therein,  then  I  find  and  award 
that  the  said  council  ought  to  pay  to  the  said  treasurer 
the  sum  of  5s.  a  week  for  each  of  such  prisoners." 

The  paper  marked  A.,  annexed  to  the  award,  was 
signed  by  the  clerk  to  the  gaol,  and  headed,  "  State- 
ment of  Expences  of  the  Hereford  County  Gaol  from 
Easter  1836  to  Easter  1837.*'  The  statement  compre- 
hended the  whole  expences  of  the  gaol,  without  reference 
to  particular  prisoners,  under  the  heads,  "  Salaries," 
" Cash-payments,"  "  Repairs,"  " Manufactory,"  " Grain," 
«  Coals,"  "  Meat,"  "  Groceries,"  "  Books,"  "  In- 
surance,"  "  Taxes."  From  the  sum  total,  there  was 
a  deduction  entitled,  "  C^  By  grain  ground  for  hire, 
and  articles  sold."  The  balance  was  1613/.  165.  A 
calculation  as  follows  was  added. 

.  The  number  of  prisoners  for  every  day  throughout 
the  year,  from  Easter  1836  to  Easter  1837,  added  to- 
gether, the  total  number  is  22,972. 
365)22972 

62  f  If-  average  per  day. 

£     s.  d, 
52)1613  16    0    total  expences  per  annum. 

7)    31    0    8^    -       -       -     per  week. 

63)      4    8    8      -       -       -     per  day. 

1    4f   -     -  per  head  per  day. 
7 


9    9i    -     -  per  head  per  week. 
Paper  B.  contained  the  names  of  the  prisoners  from 
Vol.  X.  3D  Hereford, 
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1839.      Hereford,  with  the  several  periods  of  their  detention  in 
the  prison,  and  the  expence  for  each,  estimated  at  95. 

The  Queen  ^  ^ 

against  per  Week;  the  whole  amounting  to  28Z.  155.  6d,  The 
Johnson.  .i  p  i 

treasurer  s  order  on  the  council  for  that  sum,  with  105.  for 

the  reasonable  costs  and  charges  of  making  and  sending 

the  account,  was  written  under  the  account,  and  signed 

by  the  treasurer,  dated  7th  July  1837. 

In  last  Michaelmas  term  (a), 

*  Sir  W.  W.  Follett  and  R.  V,  Richards  shewed  cause. 
First,  the  borough  is  bound  to  contribute  to  the  ex- 
penses. The  Municipal  Corporation  Act,  stat.  5  & 
6  W.4!.  76.  5.114.,  enacts  "that  the  treasurer  of 
every  county  in  England  and  Wales  shall  keep  an  ac- 
count of  all  costs  arising  out  of  the  prosecution,  main- 
tenance, and  punishment,  conveyance  and  transport  of 
all  offenders  committed  for  trial  to  the  assizes  in  such 
county  from  any  borough  in  which  a  separate  court  of 
quarter  sessions  of  the  peace  shall  be  holden  and  the 
treasurer  is  directed  to  send  a  copy  of  the  account  to 
the  council,  and  to  make  an  order  on  them  for  the  pay- 
ment; and  the  council  are  to  order  the  same,  with 
reasonable  charges  for  the  account,  to  be  paid  out  ot 
the  borough  fund  :  and,  in  case  of  any  difference  re- 
specting the  accounts,  it  is  to  be  decided  by  the  arbi- 
tration of  a  barrister  appointed  by  the  judge  of  assize, 
as  under  stat.  5  G.  4.  c.  85.  5.2.  Here  the  prisoners 
were  committed  for  trial  at  the  assizes,  from  Hereford, 
which  has  a  separate  quarter  session.  It  will  be 
argued,  on  the  other  side,  that  sect.  114  does  not  apply, 
because  the  prisoners  were  not  committed  for  trial  to 

(a)  Wednesday,  November  Hth,  1838.  Before  Lord  2)mma?i  C.  J., 
Patteson,  Williams,  and  Coleridge  Js.  The  case  was  set  down  in  the 
crown  paper,  but  was  not  argued  on  concih'um. 

the 
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the  county  gaol,  but  to  the  borough  gaol,  and  were  1839. 
afterwards  committed  to  the  county  gaol  only  in  execu-  ' 

The  Queen 

tion  of  the  sentence.  But  the  act  does  not  make  it  against 
necessary  that  the  committal  for  trial  should  be  to  the 
county  gaol ;  all  that  is  required  is  that  the  committal 
should  be  from  the  borough  (that  is,  by  the  borough 
justices),  and  for  trial  at  the  assizes.  The  intention  is 
to  make  the  borough  contribute  to  the  expence  of  its 
own  criminals.  There  have  been  various  enactments 
and  decisions  as  to  the  liability  to  such  a  contribution. 
In  Rea:  v.  Clarke  (a)  it  was  held  that  the  city  of  Bath,  not 
having  jurisdiction  to  try  felons,  was  not  within  the  proviso 
of  sect.  1  of  Stat.  55  G.  3.  c.  51.,  which  exempts  from 
the  county  rate  "  places  situate  within  the  limits  of  any 
liberties  or  franchises  having  a  separate  jurisdiction  it 
being  considered  that  the  separate  jurisdiction  meant 
was  a  jurisdiction  coextensive  with  that  of  the  county 
justices  who  were  to  impose  the  rate.  The  principle  of 
this  decision  was  that  Bath  threw  the  expences  of  the 
felons  of  her  own  district  upon  the  county,  and  was 
therefore  bound  to  contribute.  That  principle  applies 
here.  In  Rea:  v.  Clarke  («),  it  is  true,  the  borough 
justices  committed  to  the  county  gaol  for  trial.  That 
also  was  the  case  in  Rex  v.  Shepherd  (b),  where  the 
borough  of  Marlborough  was  held  to  be  exempt  from 
county  rates,  although  it  had  no  jurisdiction  to  try 
felonies  ;  and  the  distinction  between  that  case  and  Rex 
V.  Clarke  (a)  was  that  Marlborough  did,  and  Bath  did 
not,  raise  within  itself  a  rate  in  the  nature  of  a  county 
rate.  In  Mercer  v.  Davis  (c)  the  nature  of  the  jurisdic- 
tion which  would  make  a  borough  liable  to  the  county 

(a)  5  5.  §•  AM.  663.  (b)  2  A,  ^  E.  298. 

(c)  10  ^.  ^  C.  617. 

3  D  2  rate 
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1839.      rate  was  discussed.     These  cases  do  not  directly  apply 

to  questions  under  stat.  5  &  6  W.4<.  c.  76.  5. 114. 
The  Queen  ^ 

against  Stat.  4  G.  4.  c.  64.  s.  8.  gives  the  justices  of  certain 
places,  of  which  Hereford  is  not  one,  power  to  commit  to 
the  county  house  of  correction.  This  does  not  affect  the 
present  case,  which  arises  entirely  under  stat.  5  &  6  W,^. 
c.  76.  Nor  do  the  provisions  of  stat.  5  G.4.  c.85,  apply, 
which  enables  justices,  &c,,  "having  the  government  or 
ordering  of  any  gaol  or  house  of  correction,  in  any  city, 
town,  borough,  port  or  liberty,  to  contract  with  the 
justices  of  the  peace,  having  authority  or  jurisdiction  in 
and  over  any  gaol  or  house  of  correction  of  the  county, 
riding  or  division,  wherein  or  whereto  such  city,"  &c., 
"  is  situate  or  adjacent,"  "  for  the  support  and  mainte- 
nance, in  such  last-mentioned  gaol  or  house  of  correction, 
of  any  prisoners  committed  thereto,  from  such  city,"  &c. ; 
and  enacts  that  "  during  the  existence  of  such  contract, 
every  prisoner  who  would  otherwise  be  confined  in  the 
gaol  or  house  of  correction  of  the  city,"  &c.,  "  so  con- 
tracting, may  be  lawfully  committed  or  removed  to  and 
confined  in  the  gaol  or  house  of  correction  so  receiving 
him  or  her  under  such  contract ;  and  all  prisoners  so 
confined  by  contract,  whether  before  or  after  trial,  shall 
be  subject  in  all  matters  and  things  to  the  same  rules 
and  regulations  as  if  they  were  committed  thereto  by 
any  of  the  justices  of  the  county,  riding  or  division." 
As  some  boroughs  had,  and  some  had  not,  without 
contract,  the  power  of  committing  to  the  county  gaol, 
and  as,  in  the  latter  case,  there  were  sometimes  con- 
tracts for  that  purpose,  stat.  5  &  6  W.4i,  c.  76.  s,  114. 
was  intended  to  put  an  end  to  the  varieties  in  this  re- 
spect, and  to  give  the  county  a  general  right  of  de- 
manding from  the  borough  all  the  expence  to  which 

the 
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the  borough  had  put  the  county.  Sect.  117  gives 
counties  the  power  of  so  recovering  all  such  expences, 
which  are  not  included  under  the  heads  of  "  prosecution, 
maintenance,  and  punishment,  conveyance  and  transport 
of  offenders  committed  for  trial  in  such  county,"  and 
(in  the  case  specified)  out  of  coroners'  inquests. 

Secondly,  as  to  the  amount.  It  seems  reasonable 
that  the  general  expences  of  the  gaol  should  be  divided 
among  all  the  prisoners  ;  there  can  be  no  ground  for 
fixing  them  upon  one  class  rather  than  another.  Other- 
wise the  borough  will  have  the  benefit  of  the  general 
expences  without  contributing  to  them.  For  instance, 
the  treadmill  is  paid  for  out  of  the  general  expences ; 
but  it  is  used  for  the  punishment  of  borough  prisoners 
as  well  as  others. 

Maule  and  Greaves,  contra.  The  contract  alone 
conferred  the  power  of  charging  the  borough  for  pri- 
soners committed  to  the  county  gaol,  although  the 
imprisonments  there  continued  after  the  expiration  of 
the  contract.  The  contract  took  effect  under  stat. 
5  G.  4.  c.  85.  5.1.;  and  it  is  only  in  such  case  that 
sect.  2  authorises  an  award  for  the  expences.  [Cole- 
ridge J.  The  committal  to  the  county  gaol  must  have 
formed  part  of  the  sentence,  in  the  case  of  these  con- 
victs. Sir  W.  W,  Follett.  It  must  have  been  so  always : 
the  judges  of  assize  could  commit  to  no  other  prison.] 
If  so,  the  borough  would  be  charged  with  the  main- 
tenance of  convicts  in  a  prison  to  which  it  did  not 
send  them.  Before  stat.  5  G.  4.  c.  85.  the  justices  in 
some  boroughs  had  the  power  of  committing  to  the 
county  gaol :  and  that  statute  (sect.  1)  gave  to  justices, 
having  the  government  of  any  gaol  or  house  of  correc- 
3  D  3  tion 


1839. 

The  Queen 
against 
Johnson. 
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1839.      tion  iri  any  borough,  &C.5  the  power  of  contracting 

with  the  iustices  havins^  the  authority  over  the  county 
TheQuEEK  .  .  .  , 

against      gaol,  for  the  maintenance  of  prisoners  "  committed 

thereto,  from  such  city,  town,  borough,"  &c.  So  far 
there  can  be  no  power  except  by  contract,  or  by  the 
borough  having  possessed  the  right,  independently  of 
contract,  to  commit  the  prisoners  to  the  county  gaol ; 
as,  by  Stat.  4  G.  4.  c.  64.  s.  8.,  the  justices  of  certain 
places  (not  including  Hereford)  have  power  to  commit 
to  the  county  house  of  correction.  In  each  case  the 
borough  is  chargeable  for  the  expences  only  of  prisoners 
committed  from  the  borough  to  the  county  gaol,  which 
the  prisoners  in  this  case  are  not.  Then  no  new 
power  is  conferred  by  the  Municipal  Corporation  Act : 
sect.  114  merely  regulates  the  mode  of  keeping  the 
account  and  obtaining  payment.  Jurisdiction  cannot 
be  given  by  implication.  It  is  suggested  that  the 
words  in  sect.  114,  "committed  for  trial  to  the  assizes 
in  such  county  from  any  borough,"  will  include  com- 
mittals to  the  borough  gaol ;  but  that  would  be  a  very 
forced  construction ;  and,  according  to  it,  the  treasurer 
of  the  county  would  be  directed  by  the  statute  to  keep 
account  of  the  expences  incurred  in  the  borough  gaol, 
and  to  charge  the  borough  with  them,  which  is  absurd. 
Whenever  any  justices,  not  having  the  government 
of  a  gaol,  have  powers  given  to  them  relating  to  that 
gaol,  it  is  by  express  words,  as  in  stat.  5  &  6  4. 
c.  76.  5.  115.,  and  stat.  6  &  7  ^.4.  105.  5. 1.  And  the 
language  of  both  acts  shews  that,  whenever  the  com- 
mittal for  trial  is  made  a  condition  precedent  to  the 
right  to  recover  the  expences,  the  committal  meant  is 
a  committal  to  the  prison  in  which  the  expences  are 
incurred.  In  sect.  2  of  stat.  6  &  7  4.  c,  105.  pro- 
vision 
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vision  is  made  for  the  case  of  the  prison  being  more  1839. 
than  two  miles  from  the  borouffh  from  which  the  com- 

The  Queen 

,  mittal  is  made.    The  inconveniences  of  any  construe-  against 

Johnson. 

tion  but  that  now  suggested  are  manifest.  Where  a 
contract  is  made,  there  is  a  limit  to  the  expences : 
but,  according  to  the  construction  adopted  on  the  other 
side,  the  borough  w^ould  be  liable  for  expences  which 
it  could  not  control  or  superintend,  and  without  its 
consent.  At  the  trial  the  liability  falls  on  the  county, 
not  in  consequence  of  any  act  of  the  borough,  but  be- 
cause the  assizes  are  held  in  the  county,  and  the  ex- 
ecution of  the  sentence  is  consigned  to  the  county 
authorities.  [Williams  J.  Do  you  give  any  meaning  to 
the  words  in  sect.  114  of  stat.  5  &  6  W.^.  c.  76.,  "  any 
borough  in  which  a  separate  court  of  quarter  sessions 
of  the  peace  shall  be  holden  ?  "]  That  restriction  was 
necessary  to  distinguish  the  case  from  a  committal  by 
county  justices  from  a  place  not  having  criminal  juris- 
diction. There,  no  enactment  was  necessary ;  and  the 
county  w^ould  pay  the  expences  of  course. 

As  to  the  question  of  amount :  the  statute  clearly  in- 
tended that  such  expences  should  be  charged  upon  the 
borough  as  the  borough  had  occasioned  to  the  county. 
The  general  expenses  of  the  county  gaol  must  have 
been  incurred  at  all  events.  Could  the  county  build 
a  new  gaol  and  charge  the  borough  with  a  share  of  the 
expence  ?  The  expences  here  charged  do,  in  fact, 
contain  many  such  items.  Sect.  117  of  stat.  5  &  6  W.i*. 
c.  76.  shews  that  only  such  places  as  were  previously 
contributory  to  the  county  rates  are  to  contribute  to 
any  expences  except  those  "  arising  out  of  the  pro- 
secution, maintenance,  and  punishment,  conveyance 
and  transport  of  offenders  committed  for  trial  in  such 
3  D  4  county  : " 
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1839.       county      and  this  only  by  express  provision.    Sect.  92 
enumerates  separately,  as  expenses  to  which  (among 
against      others)  the  borough  fund  is  to  be  applied,  "  the  ex-. 

Johnson.  .  .  i  •  i 

pences  ot  the  prosecution,  mamtenance,  and  punish- 
ment of  offenders,"  and  "  such  other  sum  to  be  paid  by 
such  borough  to  the  treasurer  of  such  county  as  is  here- 
inafter provided"  (referring  evidently  to  sect.  114), 
and  "  the  expence  of  maintaining  the  borough  gaol, 
house  of  correction,"  &c. ;  but  the  maintenance  of  the 
county  gaol  is  no  where  mentioned.  Stat.  5  G.  4. 
c.  85.  s.  4.  gives  borough  magistrates  express  power  to 
contract  to  pay  a  share  of  the  expence  of  enlarging  the 
county  gaol.  This  shews  that  there  was  no  such  liability 
in  the  absence  of  contract:  and  sect.  15  prevents  the 
alteration  of  previously  existing  liabilities,  either  as  to 
repair  of  the  prison  or  maintenance  of  the  prisoners. 
The  distinction  between  building  or  repairing  a  gaol, 
and  maintaining  it,  is  relied  on  by  Lord  Tenterden  in 
JRex  V.  The  Justices  of  Kingston-upon-Hull  {a). 

Cur.  adv.  mlt. 


Lord  Denman  C.  J.,  in  this  vacation  [June  21st),  de- 
livered the  judgment  of  the  Court. 

This  case  came  before  us  upon  an  application  to 
quash  an  order  made,  on  the  28th  of  July  1837,  by 
my  brother  Coleridge,  as  one  of  the  justices  of  assize 
for  the  county  of  Hereford,  whereby,  it  appearing  that 
the  treasurer  of  the  said  county  had  sent  in  an  account 
in  writing  to  the  council  of  the  city  or  borough  of 
Hereford  of  certain  expences  incurred  in  respect  of 
certain  prisoners  in  the  gaol  of  the  said  county,  com- 
mitted thereto  from  the  said  city  or  borough,  and  that 

(a)  Note  (a)  to  Thompson  v.  Raikes^  I  A.  ^  E.  880. 

the 


Johnson, 
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the  said  treasurer  had  made  an  order  upon  the  said  1839. 
council  for  payment,  whereupon  a  difference  had  arisen  \ 

The  Queen 

between  the  said  parties,  the  learned  Judge  nominated  against 
a  barrister  to  arbitrate  between  the  parties.  Such 
award  was  accordingly  made;  and  the  sum  of  95.  per 
week  was  directed  to  be  paid  in  respect  of  each  prisoner 
so  sent  to  the  county  gaol  by  the  said  council,  if  they 
should  be  thought  liable,  in  respect  of  each  such  prisoner, 
to  the  "  general  ex'pences "  of  such  gaol,  and  the  sum 
of  55.,  if  the  liability  of  the  said  council  should  be 
confined  to  the  "  personal  expences "  of  each  such 
prisoner. 

And  the  question  is,  whether  the  above  mentioned 
order  be  valid  in  point  of  law ;  having  been  made  under 
the  authority  of  stat.  5  &  6  ^f.  4.  c.  76.  Now,  by  the 
I14th  section  of  that  statute,  it  is  enacted  that  the 
treasurer  of  every  county  "  shall  keep  an  account  of  all 
costs  arising  out  of  the  prosecution,  maintenance,  and 
punishment,  conveyance  and  transport  of  all  offenders 
committed  for  trial  to  the  assizes  in  such  county  from 
any  borough  in  which  a  separate  court  of  quarter  ses- 
sions "  shall  be  holden  (which  is  the  case  with  respect 
to  the  said  city  or  borough  of  Hereford)^  and  the 
treasurer  of  every  such  county  shall  send  a  copy  of 
such  account  to  the  council  of  each  of  such  boroughs. 
Then  follows  a  provision,  of  the  nature  described  in 
the  said  order,  under  and  by  virtue  of  stat.  5  G.  4. 
c,  85.,  which  is  incorporated  in  the  first  mentioned 
act,  in  the  event  of  such  difference  as  is  in  the  said 
order  also  recited,  and  which  had  actually  taken  place. 
Then  follows  a  provision  that  the  power  of  contracting 
by  borough  justices  with  county  justices  for  care  and 

maintenance 
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1839.       maintenance  of  borough  prisoners,  under  the  said  act, 
5  G.  4.  c.  85.,  shall  remain  in  force. 

The  QuBEN 

against  It  was  Contended,  against  the  jurisdiction  to  make  the 

Johnson.  •  i       i        i        •  i  . 

said  order,  that,  masmuch  as,  generally,  the  justices  of 

the  borough  have  no  power  of  committing  to  the  county 
gaol,  and,  further,  as  it  appears  from  the  said  award  that 
a  contract  between  the  borough  and  county  justices  for 
the  care  and  maintenance  of  borough  prisoners  no 
longer  exists,  the  treasurer  had  no  right  to  make  the 
claim  from  which  these  proceedings  originate.  We 
however  think  that  there  is  no  inconsistency  in  the  pro- 
visions of  the  tw^o  statutes ;  and  that,  if  no  contract  be 
made,  or  in  force,  under  stat.  5  G.  4.  c,  85.,  the  power 
given  to  the  treasurer  of  the  county  under  the  said 
ll4th  section  of  stat.  5  &  6  W.  4.  c.  76.,  may  well  be 
exercised. 

It  is  observable,  also,  that  the  objection  which  we 
are  noticing  seemed  to  assume  that  the  said  section  was 
applicable  only  to  cases  w^here  borough  prisoners  are 
committed  for  trial  to  a  county  gaol;  whereas  the  lan- 
guage is  "  committed  for  trial  to  the  assizes;"  and  we 
think  that,  without  any  violent  or  forced  construction, 
we  may  consider  prisoners  who  (according  to  the  state- 
ment in  the  award)  have  first  been  committed  to  the 
city  prison,  and  thence  taken  for  trial  to  the  shire-hall  of 
the  county,  and,  in  case  of  conviction,  have  invariably 
been  committed  to  the  county  prison  or  house  of  cor- 
rection, as  falling  within  this  description.  We  are  of 
opinion,  therefore,  that  the  learned  Judge  did  possess 
jurisdiction,  and  that  his  order  was  properly  made  ac- 
cordingly. 

We  are  not  sure  whether,  in  the  course  of  the  dis- 
cussion, 
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cussion,  any  objection  was  made  to  the  order,  except  1839. 
that  which  we  have  ah'eady  noticed  and  disposed  of. 

The  Queen 

We  think,  however,  that  the  larger  amount  of  weekly  against 
charge  for  each  prisoner,  being  "  made  upon  a  calcu- 
lation of  the  proportion  which  the  expence  of  each 
prisoner  bears  to  the  total  expences  of  the  gaol,"  is 
reasonably  made,  and  ought  to  be  paid,  seeing  that  the 
borough  has  a  proportionable  share  of  the  benefits 
arising  from  the  whole  establishment. 

o 

The  consequence  is  that  the  rule  must  be  discharged. 

Rule  discharfyed. 


Jones  against  Flint. 

DEBT.    The  declaration  stated  that  defendant,  to  Plaintiff  and 
defendant 

wit  on  &C.5  was  indebted  to  plaintiff  in  45/.,  as  orally  agreed 

well  for  a  certain  crop  of  growing  wheat,  and  a  certain  that  defendant 

crop  of  growing  barley,  of  the  plaintiff,  before  then  bar-  45/"for^the 

gained  and  sold  by  plaintiff  to  defendant  at  his  request,  on°pla[ntiff\ 

and  by  defendant,  under  and  by  virtue  of  that  bargain  l^"^' 

J  ^  J  B        profit  of  the 

and  sale,  accepted,  reaped,  cut  down,  had,  taken,  and  stubble  after- 
wards ;  that 

carried  away,  as  also  for  a  certain  crop  and  divers  quan-  plaintiff  was  to 

n  r      ^  •     -pf^    \    r  i         n  -      ^   ^ave  liberty  for 

titles  oi  potatoes  oi  plamtitt,  berore  then  bargained  his  cattle  to  run 
and  sold  by  plaintiff  to  defendant  at  his  request,  and  by  ant's  •  and  that 
defendant,  under  and  by  virtue  of  that  bargain  and  sale,  ffs^'JoXavI^^ 
accepted,  dug  up,  had,  taken,  and  carried  away;  as  also  some  potatoes 

^  o    1  ^  .7  '  growing  on  the 

for  the  use  of  certain  land  of  plaintiff,  and  the  eatage  of  1^"^'  what- 
ever lay  grass 

grass,  clover,  and  stubble  thereon  growing,  and  being  was  in  the 

fields;  defend- 
ant was  to 

harvest  the  corn,  and  dig  up  the  potatoes ;  and  plaintiff  was  to  pay  the  tithe. 
Held,  that  it  did  not  appear  to  be  the  intention  of  the  parties  to  contract  for  any  in- 
terest in  land,  and  the  case  was,  therefore,  not  within  the  Statute  of  Frauds,  29  C.  2.  c.  3. 
5.  4.,  but  a  sale  of  goods  and  chattels,  as  to  all  but  the  lay  grass,  and,  as  to  that,  a  contract 
for  the  agistment  of  defendant's  cattle. 

by 
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1839.      by  plaintiff  before  then  let  to  defendant  at  his  request, 
and  by  defendant,  according  to  such  letting,  had  and 

«l  ONES 

against      used  in  and  for  the  depasturing  of  cattle  for  a  long  time 

Flint.  _ 

before  then  elapsed;  and  in  45/.  on  an  account 
stated  («). 

Pleas.  1.  As  to  all  but  S5l.  lis.  lOd.,  nunquam  inde- 
bitatus.   Issue  thereon. 

2.  As  to  5Li  parcel  of  the  351.  lis.  lOd.,  payment 
before  the  commencement  of  the  suit,  and  acceptance 
in  satisfaction  and  discharge  of  51.  Replication,  that 
defendant  did  not  pay,  and  defendant  did  not  accept, 
&c.,  in  manner  &c.    Issue  thereon. 

3.  As  to  sol.  lis.  lOd.,  other  parcel  &c.,  tender 
before  the  commencement  of  the  suit.  Replication, 
denying  the  tender.    Issue  thereon. 

On  the  trial  before  Bosanquet  J.,  at  the  Denbighshire 
Spring  assizes,  1837,  it  was  proved  that,  in  August 
1835,  the  plaintiff  and  defendant  agreed  orally  that  the 
defendant  should  give  45/.  for  the  crop  of  corn  on  the 
plaintiff's  land,  and  the  profit  of  the  stubble  afterwards  ; 
that  plaintiff  was  to  have  liberty  for  his  cattle  to  run 
with  the  defendant's;  that  defendant  was  also  to  have 
some  potatoes  growing  on  the  land,  and  whatever  lay 
grass  was  in  the  fields.  Defendant  was  to  harvest  the 
corn,  and  dig  up  the  potatoes ;  and  plaintiff  was  to  pay 

(a)  The  particulars  of  demand  were  as  follows.  "  This  action  is 
brought  to  recover  the  sura  of  45/.,  as  well  for  a  crop  of  growing  wheat 
and  a  certain  crop  of  growing  barley  on  the  plaintiff's  land,  and  a 
quantity  of  potatoes  also  growing  thereon,  sold  by  plaintiff  to  defendant, 
at  his  request,  on  7th  August  1835,  as  also  for  the  use  of  certain  land  of 
the  plaintiff,  and  the  eatage  of  grass,  clover  and  stubble  thereon  growing, 
and  being  by  the  plaintiff  before  then  let  to  the  defendant,  at  his  request, 
and  by  the  defendant,  according  to  such  letting,  had  and  used  in  and  for 
the  depasturing  of  his  cattle." 

the 
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the  tithe.  It  did  not  distinctly  appear  whether  the  sale  1839. 
was  bv  the  acre  or  not.    The  crops,  &c.,  were  taken  by 

i  ^  Jones 

the  defendant  in  conformity  with  the  agreement.    The  against 

Flint. 

payment  and  tender  were  proved,  as  pleaded ;  and  the 
defendant's  counsel  contended  that  the  plaintiff  was  not 
entitled  to  recover  on  the  first  issue,  because  the  contract 
proved  was  for  an  interest  in  land,  within  sect.  4  of  the 
Statute  of  Frauds.  The  learned  Judge  directed  a 
verdict  for  the  defendant  on  the  second  and  third  issues, 
and  for  the  plaintiff  on  the  first,  reserving  leave  to  move 
for  a  nonsuit.  In  Toaster  term,  1837,  Jervis  obtained  a 
rule  accordingly.    In  Hilary  term  last  (a), 

Kelly  and  Welsby  shewed  cause.  No  interest  in  land 
passed  by  this  contract.  Nothing  was  sold  but  crops 
which,  at  the  time  of  the  delivery,  would  be  goods 
within  sect.  1 7  of  stat.  29  C.  2.  c,  3,,  and,  as  there  has 
been  acceptance,  no  writing  was  necessary.  In  Evans 
V.  Roberts  [h)  it  was  held  that  a  sale  of  growing  pota- 
toes was  not  a  sale  of  an  interest  in  land.  In  Crosby 
V.  JVadsworth  {c)  the  sale  of  a  growing  crop  of  hay  was 
held  to  be  a  sale  of  an  interest  in  land ;  but  there  the 
vendee  was  to  mow  the  hay.  The  doctrine  ought  not 
to  be  extended  beyond  the  authorities ;  for  it  is  notorious 
that  occupiers  of  land  continually  make  such  bargains 
without  any  notion  of  parting  with  an  interest  in  the 
land,  or  of  giving,  at  the  utmost,  more  than  a  license. 
The  buyer  here  would  have  been  a  trespasser  if  he  had 
done  more  than  carry  away  the  crop.    The  inclination 

(a)   Thursday,  January  24th,  1839,  before  Lord  Denman  C.  J.,  Little- 
dale,  Williams,  and  Coleridge  Js. 

(6)  5  B.  4-  C.  829.  (c)  6  East,  602. 

of 


1 
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183^.  of  the  Courts  has  latterly  been  to  hold  similar  bargains 
not  to  be  for  interests  in  land.    It  was  so  held  in 

Jones 

against  Sainsbuvy  V.  MattJieisos  {a)^  though  the  vendee  was  to 
find  diggers.  Parker  v.  Staniland  {b)  is  in  favour  of  the 
plaintiff. 

Jervis  and  Meeson,  contra.  Sainshury  v.  Matthews  [a) 
(as  Parke  B.  pointed  out)  was  a  mere  case  of  a  sale  to 
the  plaintiff  of  potatoes;  and  the  plaintiff,  had  the  po- 
tatoes been  destroyed  before  the  time  for  digging 
arrived,  would  have  had  no  other  right  to  the  land, 
though,  till  that  time,  the  agreement  was  not  per- 
fected, because  till  then  it  would  not  be  known  what 
was  sold.  In  Evans  v.  Roberts  (c)  the  vendor  was  to 
dig  the  potatoes  :  he  could  not,  therefore,  have  parted 
with  the  interest  in  the  land.  In  Parker  \,  Staniland  {b) 
the  land  was  a  mere  place  of  deposit,  as  the  potatoes 
were  to  be  taken  immediately ;  the  land  contributed 
nothing  to  the  value  of  the  article  sold,  after  the  sale. 
Here  the  crops,  which  include  the  grass  growing,  were 
to  continue  on  the  land ;  and  the  case,  therefore,  re- 
sembles Earl  of  Falmouth  v.  Thomas  (d)  and  Carrington  v. 
Roots  {e),  where  the  contract  was  held  to  be  for  an  in- 
terest in  land.  \_Coleridge  J.  In  Earl  of  Falmouth  v. 
Thomas  {d)  the  pleadings  expressly  connected  the  bargain 
as  to  the  crops  with  an  interest  in  land.]  The  decision 
proceeds  on,  general  grounds.  In  Carrington  v.  Roots  (e) 
the  question  arose  incidentally ;  and  it  was  held  that  the 
vendee  could  not  insist  on  his  right  to  enter  the  land 

(a)  4M.  ^  ^.343.  {b)  II  East,  362. 

(c)  5B.  8j-  C.  829.  {d)  1  C.  Sj-  M.  89;  ^S'.  C.  3  T7/rwh.  26. 

(e)  2  M.  Sj-  W.  248. 

and 
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and  take  the  crops,  because,  by  so  doing,  he  claimed  1839. 
an  interest  in  land,  to  which  he  was  not  entitled  accord-   

Jones 

ino-  to  the  Statute  or  Frauds.  against 


Cur,  adv.  mlt. 


Fli 


NT. 


Lord  Denman  C.  J.,  in  this  vacation  {June  21st)  de- 
livered the  judgment  of  the  Court,  After  stating  the 
nature  of  the  action,  his  Lordship  proceeded  as  follows. 

A  motion  for  a  nonsuit  was  made,  by  leave,  on  the 
ground  that  the  contract  proved,  which  was  oral  only, 
was  for  an  interest  in  land  ;  this  was  denied  in  answer  ; 
and  it  was  also  contended  that  the  state  of  the  pleadings 
precluded  the  defendant  from  taking  the  objection  [a). 

The  contract  was  made  in  August,  when  the  crops 
were  not  ripe,  though  nearly  so ;  and  the  witnesses  who 
proved  it  stated  it  thus.  [His  Lordship  then  stated 
the  terms  of  the  contract  as  they  are  given,  p.  754., 
ante.]  There  was  some  dispute,  upon  the  evidence, 
whether  it  was  a  sale  by  the  acre  or  not. 

Nothing,  it  will  be  observed,  was  "expressly  agreed 
on  as  to  the  possession  of  the  land.  It  will  be  our  duty, 
therefore,  in  construing  the  contract  as  to  this  parti- 
cular, to  have  regard  to  its  subject  matter,  and  to  imply 

(a)  One  question  on  the  pleadings  was,  whether  the  objection  on  the 
Statute  of  Frauds  could  be  taken  on  the  general  issue.  As  to  this,  the 
following  authorities  were  referred  to.  Reg.  Hil.  4.  W.  4.,  Pleadings  in 
particular  Actions,  I.  Assumpsit  1.,  5  B.  8^  Ad,  vii. ;  Johnson  v.  Dodgson, 
2  M.8f  W.  653. ;  Elliott  v.  Thomas,  3  M.  8f  W.  170.  ;  Barnett  v.  Glossop, 
1  JVeiu  Ca.  633. ;  Carrington  v.  Roots,  2  M.  ^  W.  248. ;  Shearwood  v. 
Hay,  5  A.^  E.  383.  See  Buttemere  v.  Hayes,  5  M.  ^  W.  456.  ;  East- 
wood V.  Kenyan,  Hil.  T.  1840,  U  A.  ^  E. 

Another  question  was  as  to  the  effect  of  the  two  pleas  of  partial  tender 
and  partial  payment.  As  to  this  the  following  authorities  were  referred 
to.  Ravenscroft  \.  Wise,  \  C.  M.  8j-  R.  203.  S.  C.  4  Tyrwh.  741.; 
Meager  v.  Smith,  4  B.  ^  Ad.  673.  ;  Middleton  v.  Breiver,  1  Peake,  N.  P. 
C.  20.  (3d  ed.) 


so 
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1839.  so  much,  and  only  so  much,  as  is  necessary  to  give  full 
"I  effect  to  its  expressed  terms,  nothing  appearing  in  the 

Jones 

against       subsequent  acts  of  the  parties  to  influence  our  con- 

Flint. 

struction  either  way. 

Three  things  were  the  subject  matter  of  the  contract, 
crops  of  corn,  potatoes,  and  the  after  eatage  of  stubble 
and  lay  grass.  Of  these  all  but  the  lay  grass  are  fructus 
industriales ;  as  such,  they  are  seizable  by  the  sheriff 
under  a  fieri  facias,  and  go  to  the  executor,  not  to  the  heir. 
If  they  had  been  ripe  at  the  date  of  the  contract,  it  may 
be  considered  now  as  quite  settled  that  the  contract 
would  have  been  held  to  be  a  contract  merely  for  the 
sale  of  goods  and  chattels.  And,  although  they  had 
still  to  derive  nutriment  from  the  land,  yet  a  contract 
for  the  sale  of  them  has  been  determined,  from  this 
their  original  character,  not  to  be  on  that  account  a  con- 
tract for  the  sale  of  any  interest  in  land.  Evans  v. 
Roberts  (a)  proceeds  on  this  principle.  That  was  a  sale 
of  growing  potatoes.  Holroyd  J.  says  (6),  "  This  is  to 
be  considered  a  contract  for  the  sale  of  goods  and  chat- 
,  tels  to  be  delivered  at  a  future  period.  Although  the 
vendee  might  have  an  incidental  right,  by  virtue  of  his 
contract,  to  some  benefit  from  the  land  while  the  pota- 
toes were  arriving  at  maturity,  yet  I  think  he  had  not 
an  interest  in  the  land  within  the  meaning  of  this  sta- 
tute." And  Littledale  J.  says  (c),  "  I  think  that  a  sale 
of  any  growing  produce  of  the  earth  (reared  by  labour 
and  expence)  in  actual  existence  at  the  time  of  the  con- 
tract, whether  it  be  in  a  state  of  maturity  or  not,  is  not 
to  be  considered  a  sale  of  an  interest  in  or  concerning 

(a)  5  J3.  8f  a  829.  (6)  Page  837. 

(c)  Page  840. 

land 


Flint. 
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land  within  the  meaning  of  the  fourth  section  of  the  1839. 
statute  of  frauds."    Bayley  J.  lays  down  the  same  prin- 

Jones 

ciple,  and  qualifies,  not  the  judgment,  but  the  dictum,  of  against 
Mansfield  C.  J.  in  Emmerson  v.  Heelis  (a),  which  cer- 
tainly is  at  variance  with  the  decision  of  the  Court  of 
King's  Bench  in  Evans  v.  Roberts  (b).    It  was  a  dictum, 
however,  unnecessary  to  the  decision. 

The  present  case  differs  from  Evans  v.  Roberts  (b)  in 
this,  that  there  the  potatoes  were  to  be  dug  up  by  the 
seller ;  the  judgments,  however,  do  not  proceed  on  this 
distinction,  although  it  was  not  unnoticed.  Holroyd  J. 
expressly  says  [c]  that,  even  if  they  were  to  be  dug  up  by 
the  buyer,  "  I  think  he  would  not  have  had  an  interest  in 
the  land*"  And  we  agree  that  the  safer  grounds  of  deci- 
sion are  the  legal  character  of  the  principal  subject  mat- 
ter of  sale,  and  the  consideration  whether,  in  order  to 
effectuate  the  intentions  of  the  parties,  it  be  necessary  to 
give  the  vendee  an  interest  in  the  land.  Tried  by  these 
tests,  we  think  that,  if  the  lay  grass  be  excluded,  the 
parties  must  be  taken  to  have  been  dealing  about  goods 
and  chattels,  and  that  an  easement  of  the  right  to  enter 
the  land,  for  the  purpose  of  harvesting  and  carrying 
them  away,  is  all  that  was  intended  to  be  granted  to  the 
purchaser.  It  is  very  difficult  to  reconcile  all  the  cases, 
and  still  more  so  all  the  dicta,  on  this  subject,  from  the 
case  of  Waddington  v.  Bristow  {d)  to  the  present  time : 
and  we  are  therefore  left  at  liberty  to  abide  by  a  general 
principle. 

Upon  this  principle,  however,  we  are  to  examine 
whether  the  introduction  of  the  lay  grass  into  the  con- 
tract ought  to  vary  the  decision.    This  is  the  natural 

(a)  2  Taunt,  47.  {b)  5  B.  ^  C.  829- 

(c)  P.  838.  (rf)  2B.^P.  452. 

Vol.  X.  3  E  produce 
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1839.  produce  of  the  land,  not  distinguishable  from  the  land 
~~  itself  in  le<Tal  contemplation,  until  actual  severance;  it 

Jones  &  r  ? 

against       nasses  accordingly  to  the  heir,  not  to  the  executor ;  and 

Flint. 

in  Crosby  v.  Wadsworth  (a)  it  was  decided  that  the  pur- 
chaser of  a  crop  of  mowing  grass,  unripe,  and  which  he 
was  to  cut,  took  an  exclusive  interest  in  the  land  before 
severance. 

If,  therefore,  this  be  a  case  in  which  the  parties  in- 
tended a  sale  and  purchase  of  the  grass  to  be  mowed  or 
fed  by  the  buyer,  both  on  principle  and  authority  the 
objection  of  the  defendant  must  prevail. 

Looking,  however,  at  the  facts,  we  think  this  was  not 
such  a  bargain.  It  may  well  be  doubted,  upon  all  the 
evidence,  whether  any  thing  that  could  be  called  a  crop 
of  grass  was  in  the  ground,  or  in  the  contemplation  of 
the  parties  at  all :  for  it  does  not  appear  that  any  clover 
or  other  grass  had  been  sown  with  the  corn ;  and  the 
word  grass  seems  merely  to  have  been  adopted  by  the 
witness  in  cross  examination  from  the  defendant's  coun- 
sel. But,  not  relying  upon  this,  we  find  that  the  plain- 
tiff was  to  pay  the  tithe,  and  that,  after  the  harvesting, 
he  reserved  to  himself  the  right  of  turning  his  own 
cattle  into  the  fields ;  and  we  think  that,  however  ex- 
pressed, the  more  reasonable  construction  of  the  con- 
tract is,  that  the  possession  of  the  field  still  remained 
with  the  owner  after  the  harvesting,  as  before ;  it  was 
not  necessary  to  the  vendee  before,  on  account  of  the 
grass,  because  that,  whatever  it  was,  could  not  then  be 
got  at;  nor  did  it  need  preservation;  and  afterwards  it  is 
more  reasonable  to  consider  the  owner  as  agisting  the 
vendee's  cattle,  than  as  having  his  own  cattle  agisted  by 

(a)  6  East,  602. 

him 
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him  whose  interest  at  the  best  was  of  so  very  limited  a  1839. 
nature. 

Jones 

Upon  these  grounds,  not  impeaching  the  principle  of  against 
Crosby  V.  Wads'wortk  («),  but  deciding  on  the  additional 
facts  in  this  case,  we  think  this  incident  in  the  contract 
does  not  alter  its  nature ;  and  the  objection  founded  on 
the  statute  will  not  prevail. 

This  makes  it  unnecessary  to  consider  the  other 
points,  and  the  rule  will  be  discharged. 

Rule  discharged. 

(a)  6  East,  602. 


Doe  on  tlie  demise  of  Heighley  aminst  Saturday, 

^  June  22d- 

Harland  and  Others. 
TJ  UMFREY,  in  last  Easter  term,  obtained  a  rule  to  Where  the  les- 

1  1  1  1    I  .     -      sor  of  the  plain- 

shew  cause  why  an  order,  made  by  Fatteson  J.  m  the  tiffin  eject- 
Bail  Court,  for  staying  proceedings  in  this  action  till  the  ^d^heir^of  the 
costs  of  a  former  ejectment  were  paid,  should  not  be  set  ^^^^^^.^^^  ^o*"- 

r      '  mer  ejectment, 

aside.    The  present  action  was  brouo[ht  by  the  son  and       claims  un- 

o        <i  der  the  same 

heir  of  the  lessor  of  the  plaintiff  in  the  former  action,  title,  and 

against  the 

against  the  same  defendants,  and  upon  the  same  title,  but  same  defendant, 
for  different  premises.    Humfrey  cited  Doe  dem.  Taylor  action  fm-  dif- 
V.  Harris  {a)  as  in  point,  where  this  Court,  under  similar  the^court^ilT' 
circumstances,  refused  to  stay  proceedings.    It  also  ap-  -ng^g  untu  the 
peared  that  the  lessor  of  the  plaintiff  in  the  first  eject- 

^  I  J  j^xst  action  are 

ment  had  been  attached  for  non-payment  of  the  costs,  and  paid. 

'      ^  ^  ^         And  this,  al- 

had  been  discharged  under  the  Insolvent  Act,  while  in  though  the 

lessor  in  the 

custody  under  such  attachment.     This,  he  contended,  first  action  was 

.c    ^  discharged  as 

operated  as  a  discharge  or  the  costs,  even  ir  the  Court  an  insolvent, 

while  in  cus- 

(a)  4  Mann.  Sj-  Ry.  569.    It  is  said  there,  in  the  judgment  of  the  tody  under  at- 

Court,  that  the  two  ejectments  were  brought  against  different  defendants,   t^chment  for 

o      o  non-payment  01 

^  E  2  should  ''''''' 
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1839.      should  be  disposed  to  stay  proceedings  on  the  other 
ground.    On  12th  June,  in  this  term. 

Doe  dem. 
Heighlky 

against         CresswcU  shewed  cause  (a). 

Hakland. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment  as  fol- 
lows. 

The  case  of  Doe  dem,  Taylor  v.  Harris  {b)  is  con- 
trary to  all  the  other  cases  on  this  subject  which  are 
collected  in  Mr.  Tidd^s,  book,  p.  1232.,  and  by  which  it 
is  clear  that,  where  the  title  is  the  same,  a  second  eject- 
ment may  be  stayed  until  security  for  costs  of  a  former 
ejectment  is  given,  although  the  party  suing  in  the 
second  is  not  the  same  as  in  the  first ;  for  he  must  be 
privy  in  interest.  We  think,  therefore,  that  there  must 
be  some  mistake  in  the  report  of  that  case  in  omitting 
some  peculiar  circumstances ;  at  all  events  we  do  not 
hold  it  binding.  The  other  question  is  as  to  the  effect 
of  the  discharge  of  the  lessor  of  the  plaintiff'^s  father 
under  the  Insolvent  Act,  being  then  in  custody  under 
an  attachment  for  these  costs.    Now  that  discharge  is 

o 

no  actual  satisfaction ;  and,  as  the  only  mode  by  which 
a  defendant  in  ejectment  can  get  his  costs  is  by  attach- 
ment, it  is  not  like  the  case  of  a  person  taking  his 
debtor  under  a  ca,  sa.  when  he  might  have  sued  out  a 
fi.  fa.  There  is  a  case  in  Barnes's  Notes  (c),  where  it 
was  held  that,  if  a  defendant  had  the  lessor  of  the 
plaintiff  in  custody  under  an  attachment,  he  could  not 
stay  his  proceeding  in  a  second  ejectment ;  which  may 
have  been  on  the  ground  that  by  keeping  him  in  cus- 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  and  Patteson  Js. 

(b)  4  Mann.  ^  Ei/.  569. 

(c)  Benn  v.  Zfenn  dem.  Mortimer,  Barnes,  180. 

tody 
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tody  he  deprives  him,  in  some  sort,  of  the  means  of  pay- 
ing the  costs  of  the  first  action ;  which  ground  does  not 
exist  here.  This  rule  must  be  discharged,  without  costs. 

Rule  discharged  (a). 

(a)  See,  as  to  the  second  point,  Doe  deni.  Standisk  v.  Roe,  3  B.  §•  Ad. 
878. 


1839. 


Doe  dem. 

Heighley 

against 
Harland. 


Doe  against  Wright.  june  22d. 

TRESPASS  for  mesne  profits.     The  declaration  Trespass  for 
mesne  profits 

(13th  Jxme  1837)  complained  of  a  breaking  and  between  loth 

.  '  July  1826  and 

entering,  to  wit  on   10th  July   1826,  into  the  pi  am-  the  commence- 
tiff's  manors  of  Hovnhy  and  of  TatJicim^  with  the  tithes  suit.  Pleas, 
and  appurtenances,  and  the  rectory  of  the  parish  of  Jiff  tSs^noT" 
Taiham,  and  the  tithes  thereof,  of  the  plaintiff,  and  P^^^^^^edof 

'  '  J-  '  the  premises 

Other  lands  in  the  county      Lancaster,  and  expelling  modo  et  forma. 

'  ^        ^    2.  that  the 

plaintiff  from  his  possession  thereof,  and  keeping  and  premises  were 

the  soil  and 

continuing  plaintiff  so  expelled  until  the  commence-  freehold  of  de- 

.  .  fendant  during, 

ment  of  the  action,  and,  dunng  that  time,  taking  the  all  the  time, 

rents  and  profits  thereof  to  defendant's  own  use.  ^on,  i^^way^' 

Pleas.    1.  That  plaintiff  was  not  possessed  of  the  toefcM^, 

manors,  rectory,  tithes,  and  premises  in  the  declaration  ^^^jggg^^'^ 

mentioned,  or  any,  or  either  of  them,  in  manner  and  plaintiff  com- 
menced an 

form  &c. :  conclusion  to  the  country.  action  of  eject- 

ment for  re- 

2.  As  to  breaking  and  entering  the  manors  of  H,  coveryofthe 

,   „         II         1        1      1     /      •    •         1        -1  1   same  premises 

and  i.,  and  the  other  lands  (omitting  the  tithes  and  on  a  demise 

rectory),  and  expelling  plaintiff'  from  the  possession  i^826^ for  four- 
teen years,  and 

a  demise  laid  26th  December  1831  for  seven  years,  and  an  ouster  on  27th  December  1831, 
and  had  judgment  to  recover  his  said  terms;  concluding  with  a  prayer  of  judgment  if 
defendant  ought,  during  the  said  terms,  to  be  admitted,  &c. 
Held,  on  general  demurrer,  that  the  replication  v.  as  good  : 

And  that  a  rejoinder,  stating  that  no  writ  of  execution  was  ever  issued,  nor  had  plain- 
tiflP  ever  had  possession  of  the  premises,  but  that  a  writ  of  error  upon  the  judgment  was 
still  pending  and  undetermined,  was  bad. 

The  plea  of  liberum  tenementum  admits  a  sufficient  possession  of  the  plaintiff  to  support 
an  action  against  a  wrong  doer,  but  denies  his  rightful  possession,  and  asserts  a  right  to 
immediate  possession  in  the  defendant. 

E  3  thereof 
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1839.  thereof,  and  keeping  him  so  expelled  for  the  time  in 
"T  the  declaration  mentioned ;  that  the  same  are,  and  were 

Doe 

against       during  all  the  time  above-mentioned,  the  close,  soil,  and 

Wright. 

freehold  of  defendant,  &c.  Verification. 

S.  As  to  breaking  and  entering  the  tithes  and  rec- 
tory, that  the  same  are,  and  were  during  all  the  time 
&c.,  the  freehold  of  defendant,  &c.  Verification. 

Replication  to  the  first  plea,  that  defendant  ought 
not  to  be  admitted  to  plead  the  said  plea,  because,  after 
the  said  10th  July  1826,  to  wit  in  Trinity  term  2  W.  4., 
in  the  court  of  our  late  lord  the  King  before  the  King 
himself,  George  Wright,  the  defendant  in  this  suit,  by 
the  name  of  George  Wright^  late  of  H,  in  the  county  of 
Lancaster,  yeoman,  was  attached  to  answer  John  Doe  [a), 
the  plaintiff  in  this  suit,  wherefore  the  said  G.  Wright, 
with  force  and  arms,  broke  and  entered  the  manor  of 
Hornby  in  the  county  of  Lancaster  with  the  appurte- 
nances, and  all  the  tithes  arising  therein ;  and  the  manor 
of  Tatham  with  the  appurtenances  in  the  same  county ; 
and  the  rectory  of  the  parish  church  of  Tatham  in  the 
said  county,  and  all  the  tithes  within  the  said  rectory 
and  parish,  which  one  Sandford  Tatham  had  demised  to 
the  said  John  Doe  for  a  term  which  had  not  then  ex- 
pired ;  and  also  wherefore  the  said  George  Wright,  with 
force  and  arms^  broke  and  entered  a  certain  "  other" 
manor  of  Hornby  in  the  county  of  Lancaster  (repeating 
exactly  the  same  premises  as  before),  which  the  said 
Sandford  Tatham  had  demised  to  the  said  John  Doe  for 
a  certain  other  term  not  then  expired  :  and  thereupon 
the  said  John  Doe  complained  (stating  a  declaration  in 

(a)  As  to  former  proceedings  between  the  present  parties,  See  Wright 
V.  Doe  dem.   Tatham,  1  A.  Sf  E.  3.    Same  v.   Same,  7  A,  ^  E. 
Same  v.  Same,  4  Neiv  Ca.  489,     In  1  A.     E.  p.  336.,  line  12,  for  1836 
i-ead  1837. 
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ejectment  on  a  demise  of  the  first-mentioned  premises  1839. 

on  July  10th  1826,  and  a  demise  of  the  secondly  men- 

tioned  premises  on  26th  December  1831,  for  the  terms  against 

•     1  1  Wkight. 

of  fourteen  and  seven  years  respectively,  and  an  ouster 
of  plaintiff  by  the  defendant  from  the  several  pre- 
mises on  27th  December  1831,  the  said  several  terms 
therein,  and  each  of  them,  then  and  at  the  time  of  the 
said  complaint  being  unexpired;  plea  of  not  guilty, 
and  issue  thereon;  trial  at  the  assizes  at  Lancaster^ 
August^  7  WA.\  verdict  for  plaintiff,  and  judgment  of  the 
Court  of  King's  Bench  in  Michaelmas  term,  11th  M?- 
vember  1836):  whereby  the  said  John  Doe  recovered 
against  the  said  George  Wright  his  several  terms  afore- 
said, then  yet  to  come,  of  and  in  the  several  tenements 
aforesaid  with  the  appurtenances,  together  with  his 
damages,  costs,  and  charges,  &c. ;  as  by  the  record 
and  proceeding  thereof,  remaining  in  the  said  Court  of 
King's  Bench  in  full  force  and  effect,  more  fully  ap- 
peared. Averment,  that  the  manors  of  H,  and  T.  with 
the  appurtenances,  the  tithes,  rectory,  &c.,  in  the  de- 
claration mentioned,  were  respectively  the  same  with  the 
manors,  tithes,  rectories,  &c.,  mentioned  in  the  said 
recovery,  record,  and  proceedings,  and  not  other  or 
different.  Prayer  of  judgment  if  defendant,  (hiring  the 
said  terms  in  the  said  record,  mentioned,  ought  to  be  ad- 
mitted to  the  said  plea,  contrary  to  the  said  recovery^ 
record,  and  proceedings. 

Replication  to  the  second  and  third  pleas,  that  de- 
fendant ought  not  to  be  admitted  to  plead  the  said  pleas 
or  either  of  them,  because  &c.  (stating  the  action  of  eject- 
ment on  two  demises,  the  pleadings,  verdict  and  recovery 
exactly  as  on  the  replication  to  the  first  plea,  with  a 
similar  averment  of  identity,  and  conclusion). 

Rejoinder  to  the  replicLition  to  the  first  plea;  that 
3  E  4  the 
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1839.      the  defendant  ought  to  be  admitted  to  plead  the  said 
plea,  because  heretofore,  to  wit  on  2d  November  1836, 

Doe 

against      a  Writ  of  error  was  duly  issued  out  of  Chancery  by 

Wkight.         t   ^      t  •  f  1 

defendant,  to  remove  a  transcript  oi  the  record  and 
proceedings  in  the  ejectment  suit,  mentioned  in  the  re- 
plication, into  the  Exchequer  chamber.  That  the  said 
writ  of  error  was  duly  allowed  on  2d  November^  and 
was  a  supersedeas  to  all  writs  of  execution  upon  the 
said  judgment ;  and  that  no  writ  of  execution  ever 
issued  at  any  time  upon  the  said  judgment,  nor  was  the 
said  John  Doe  ever  in  possession  of  the  premises  in 
the  said  declaration  and  replication  mentioned,  or  any 
of  them,  or  any  part  thereof.  That  the  said  record 
and  proceedings  were  afterwards  duly  certified  by  the 
Chief  Justice  in  a  transcript  annexed  to  the  writ  of 
error,  and  delivered  to  the  justices  and  barons  in  the 
Exchequer  Chamber  ;  which  said  writ  of  error,  at  the 
commencement  of  this  suit,  was  in  the  said  Exchequer 
Chamber  duly  deposited  with,  and  in  the  hands  of,  the 
proper  officer  in  that  behalf,  and  in  full  force  and 
effect,  and  the  proceedings  thereon  pending  and  unde- 
termined ;  and  that,  after  the  commencement  of  this 
suit,  to  wit  on  &c.,  the  said  judgment  was  affirmed  ; 
and  thereupon,  to  wit  on  &c.,  a  writ  of  error  was  duly 
issued  out  of  Chancery,  reciting  the  said  affirmance  of 
the  said  judgment,  and  commanding  the  Chief  Justice  of 
the  King's  Bench  to  send  the  record  and  process  of  the 
said  plaint  into  parliament,  &c. ;  that  the  last-mentioned 
writ  of  error  was  afterwards  duly  allowed,  and  was  a 
supersedeas  to  all  writs  of  execution.  That  the  record 
and  process  was  afterwards,  to  wit  on  &c.,  duly  cer- 
tified, together  with  the  said  writ,  to  the  Queen  (after 
the  demise  of  the  late  King)  in  parliament;  as  by  the 
same,  in  the  hands  of  the  proper  officer  of  parliament 

in 
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in  that  behalf,  reference  being  had  thereunto,  will  fully 
and  at  large  appear ;  and  which  said  last-mentioned 
writ  of  error  is  now  in  full  force  and  effect,  and  the 
proceedings  thereon  pending  and  undetermined.  Veri- 
fication and  prayer  of  judgment  that  defendant  ought  to 
be  admitted  to  plead,  &c. 

Similar  rejoinders  to  the  replications  to  the  second 
and  third  pleas. 

General  demurrers  to  each  of  the  rejoinders ;  and 
joinder  in  demurrer. 

At  the  sittings  in  Banc  in  last  Hilary  vacation  (a), 
1st  February^  the  demurrers  were  argued  by 

Cresswell,  for  the  plaintiflp.  The  questions  raised 
upon  the  record  are,  whether  the  recovery  in  ejectment 
be  pleadable  as  an  estoppel,  in  reply  to  the  pleas  of 
liberum  tenementum,  and  "not  possessed:"  whether 
the  effect  of  the  estoppel  is  defeated  by  the  pendency  of 
a  writ  of  error  :  and,  whether  the  plaintiff  must  have 
been  put  into  actual  possession  by  entry,  or  writ  of 
habere  facias  possessionem,  before  he  can  maintain  an 
action  for  mesne  profits. 

The  replication  is  supported  by  an  authority  expressly 
in  point,  Nares  v.  Lewis,  of  which  the  record  is  found  in 
Brownlow's  Entries,  tit.  Trespass  [h\  and  in  the  Appendix 
to  Richardson^  s  Practice  of  the  Common  Pleas,  vol.  ii.  p.  256- 
(4th  ed.  p.  440.).  The  original  record  has  been  examined 
and  found  to  correspond  with  the  entries.  It  was  an 
action  of  trespass  ^gBxmt  Elizabeth  Lewis  hv  mesne,  profits 
from  2d  October,  32  Car.  2.,  to  4th  March,  35  Car.  2. 
The  defendant  pleaded  that  she  entered  by  command 

(a)  Before  Lord  JJenman  C.  J. ,  Littledale,  Williams,  and  Coleridge  Js. 
{b}  Brownlow  Latin  Redivivus,  p.  493.  (ed.  1693.) 

of 
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1839.  of  persons  who  were  seised  in  fee  of  the  premises,  and 
gave  express  colour  to  the  plaintiff.  The  plaintiff  rephed, 
by  way  of  estoppel,  that  he  had,  in  Hil.  32  &  33  Car,  2., 
brought  an  action  of  ejectione  firmae  against  the  defend- 
ant and  others  on  a  demise  to  him  of  the  same  premises 
by  B,  G.  for  the  term  of  five  years  on  1st  of  October 
32  Car.  2. ;  that  defendants  had  pleaded  Not  guilty,  on 
which  issue  was  joined,  which  was  found  for  the  plaintiff, 
who  thereupon  had  judgment  to  recover  possession  of 
his  term.  To  this  replication  the  defendant  demurred. 
Judgment  was  given  in  the  Common  Pleas  for  the  plain- 
tiff; and  the  judgment  was  afterwards  affirmed  on  error 
in  this  Court.  The  only  difference  between  the  two 
cases  is,  that  the  defendant  there  gave  express  colour ; 
here  the  possession  is  traversed  in  one  plea,  and  hnplied 
colour  is  given  by  the  other  plea  of  liberum  tenemen- 
tum.  The  law  of  estoppel  is  clearly  stated  in  the 
judgment  of  Lord  Ellenborough  in  Outram  v.  More- 
wood  (a) :  "  a  recovery  in  any  one  suit,  upon  issue  joined 
on  matter  of  title,  is  equally  conclusive  upon  the  subject 
matter  of  such  title ;  "  and  "  a  finding  upon  title  in  tres- 
pass not  only  operates  as  a  bar  to  the  future  recovery  of 
damages  for  a  trespass  founded  on  the  same  injury,  but 
also  operates  by  way  of  estoppel  to  any  action  for  an 
injury  to  the  same  supposed  right  of  possession."  His 
Lordship  then  cites  a  case  from  Leonard  (6),  where  the 
defendant,  in  an  action  of  trespass  quare  clausum  fregit, 
pleaded  a  former  recovery  in  an  ejectione  firmae  brought 
by  himself  against  the  plaintiff  for  the  same  land,  and 
the  plea  was  held  to  be  an  estoppel,  for  that  the  posses- 
sion was  bound  by  the  recovery.  So  here  the  right  of 
possession  has  been  determined  between  these  parties, 

(a)  3  East,  34:6.    Seep.  354.  {b)  Anon.  3  Leon.  194. 

and 
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and  the  defendant  can  no  longer  dispute  it  by  either  of  1839. ' 
his  pleas.    Trevivan  v.  Lawrance  (a)  also  illustrates  the  " 

^  Doe 

law  of  estoppel,  and  explains  some  apparently  discordant  against 

Wright. 

authorities  by  shewing  under  what  circumstances  the 
jury  are  bound  by  an  estoppel. 

Then  does  the  pendency  of  a  writ  of  error  alter  the 
case  ?  Until  actual  reversal,  the  judgment  is  in  full  force, 
and  the  replication  is  strictly  true  in  every  part.  If  it 
be  reversed,  the  plea  of  course  becomes  false,  and  the 
estoppel  fails  ;  but  in  the  mean  time  the  possibility  of  re- 
versal cannot  affect  the  present  validity  of  the  judgment. 
Thus  debt  lies  on  a  judgment  pending  a  writ  of  error 
brought  upon  the  same  judgment ;  Year^Book,  18  Ed.  4. 
f.  6.  B.  pi.  33.;  Dighton  v.  Gra7wil{b).  It  was  said  in 
the  latter  case  that  a  writ  of  error  is  not  pleadable,  even 
in  abatement,  to  a  scire  facias  upon  a  judgment.  If, 
then,  it  will  not  suspend  the  effect  of  a  judgment,  a 
fortiori  it  is  no  bar  to  it.  The  same  point  was  decided 
in  Snook  v.  Mattock  (c)  and  Godwin  v.  Goodwin  (d). 
In  Donford  v.  Elli/s  {e)  the  Court  refused  to  stay  pro- 
ceedings in  an  action  for  mesne  profits,  pending  error 
in  the  action  of  ejectment ;  and  rightly,  for  the  plaintiff's 
remedy  should  not  be  put  in  peril  by  the  contingency 
of  the  death  of  parties,  or  of  witnesses,  or  other  ac- 
cidents which  may  occur  during  the  delay.  It  is  true 
that  the  writ  of  error  is  a  supersedeas  of  execution; 
but  that  is  only  by  the  practice  of  the  courts,  and  not 
by  any  rule  of  law ;  for  the  courts  will  sometimes  per- 
mit execution  to  be  issued,  as  where  the  writ  of  error 
appears  to  be  brought  for  delay ;  Kempland  v.  Macau- 

(n)  1  Salk.  276. 

(6)  4  Mod.  247.  (c)  5  A.     E.  239. 

(rf)  20  Vin.  Abr.  69.    Supersedeas  (JB)  pi.  12. 

(e)  12  Mod,  138.    S,  C,  as  Toiiford  v.     — ,  CdnK  455. 

ley 
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1839.  ley  {a),  Meriton  v.  Stevens  (b)^  and  Taswell  v.  Stone  (c), 
also  shew  that  this  practice  is  founded  on  the  equity  of 
against  the  Coui't.  Nor  wiU  any  inconvenience  follow  from  the 
reversal  of  the  judgment  in  ejectment,  for  the  defendant 
may  be  relieved,  either  by  applying  to  this  Court  to  stay 
execution,  or  by  a  writ  of  audita  querela. 

The  objection  that  the  plaintiff  has  not  obtained 
actual  possession,  or  sued  out  a  writ  of  habere  facias 
possessionem,  is  entitled  to  no  weight ;  for  the  plaintiff 
in  ejectment  may  have  a  right  to  the  profits  without  the 
possession.  If  the  plaintiff  had  been  tenant  per  autre 
vie,  and  the  life  had  dropped,  he  could  not  have  ob- 
tained possession,  but  would  have  had  a  right  to  the 
mesne  profits.  In  the  old  action  of  ejectione  firmae, 
where  the  plaintiff  sued  for  his  term  and  damages,  he 
might  have  damages  without  the  term  :  7  Ed,  4.  6.  (<i), 
cited  Bro.  Ah,  Quare  ejecit  infra  terminum,  &c.,  pi.  6., 
Peto  V.  Checy  [e).  So,  in  the  modern  action  of  eject- 
ment, when  the  term  expires,  the  plaintiff  may  have 
damages  without  possession  ;  Thrustout  dem.  Turner  v. 
Grey  (g).  Doe  dem,  Morgan  v.  Bliick  [h).  So,  in  the 
analogous  case  of  a  writ  of  waste,  the  plaintiff  may  be 
entitled  to  damages,  where  he  cannot  have  the  place 
wasted  ;  Co,  Lit.  285  a. 

Wightman,  contra.  The  replication  is  no  estoppel. 
It  is  no  answer  to  the  first  plea  denying  the  plaintiff's 
possession,  because  the  recovery  and  judgment  in  eject- 

(a)  4  T.  M.  436.  (b)  Willes,21\. 

(c)  4  Burr.  2454. 

(rf)  See  Doe  dem.  Poole  v.  Errington,  I  A.  -^  E.  750.  j  p.  756.,  and 
note  (a),  ibid, 

(e)  2  Brownl.      G.  128.  (5)  2  Stra.  1056. 

{h)  3  Camp.  Ail. 

ment 
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ment  did  not  vest  the  possession  in  the  plaintiff,  but  1839. 
only  entitled  him  to  obtain  it  by  a  writ  of  possession,  ~ 

Doe 

which  was  never  sued  out.    The  rejoinder  distinctly  against 

.  .  -Till  Wright. 

states  that  no  execution  ever  issued,  and  that  the 
plaintiff  never  was  in  possession  of  the  premises.  The 
consent  rule  no  doubt  confessed  the  possession,  but 
that  is  no  part  of  the  record.  If,  then,  the  plaintiff  has 
not  been  in  actual  possession  since  the  recovery  in 
ejectment,  this  action,  which  is  founded  on  possession, 
will  not  lie.  It  would,  indeed,  have  been  enough,  if  the 
plaintiff  had  been  let  into  possession  voluntarily  by  the 
defendant ;  Calvart  v.  Horsfall  (a) ;  but  possession  is  at 
all  events  essential.  Fermich  v.  Grosvenor  [b)  illustrates 
the  principle.  Doe  v.  Hiiddart  (c)  only  decides  that 
the  record  of  a  recovery  in  ejectment  is  not  conclusive 
evidence  of  title  in  an  action  for  mesne  profits;  though 
it  was  certainly  intimated  by  the  Court  that,  if  it  be 
available  at  all  by  way  of  estoppel,  it  must  be  specially 
replied. 

Then,  as  to  the  plea  of  liberum  tenementum,  there  is 
this  additional  difficulty,  that  the  plaintiff  sets  up  his 
judgment  to  recover  a  term  as  an  answer  to  a  claim  of 
the  freehold.  The  plea  and  the  replication  are  therefore 
not  ad  idem.  The  defendant  may  be  estopped  from  de- 
nying that  the  plaintiff  is  entitled  to  a  term ;  but  a  term 
or  lease  to  the  plaintiff,  though  pleadable  in  reply  by 
way  of  confession  and  avoidance  of  a  claim  of  freehold, 
cannot  estop  the  defendant  from  asserting  such  claim. 
\_Littledale  J.  The  term  is  not  derived  from  the  de- 
fendant, but  a  third  party,  whose  title  has  been  estab- 
lished as  against  the  defendant.]  It  does  not  appear 
whether  the  title  of  both  the  lessor  and  the  plaintiff 

^  (a)  4  Esp.  167.  (6)  1  SalL  258. 

(c)  2C.M.^  R.  316. 

may 
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1839.       may  not  have  been  derived  from  the  defendant ;  but,  at 
~      all  events,  the  plaintiff  established  nothing  but  a  right 

against  to  recover  a  term,  which  is  consistent  with  the  title 
pleaded  by  the  defendant.  Taylor  dem,  Atkyns  v. 
Horde  {a)  settles  the  principle  of  the  modern  action  of 
ejectment,  and  shews  that  the  judgment  is  "  a  recovery 
of  the  possession  (not  of  the  seisin  or  freehold),  without 
prejudice  to  the  right,  as  it  may  afterwards  appear, 
even  between  the  parties."  He  who  enters  under  it 
can  only  be  possessed  "  according  to  the  right "  (Z)). 
A  judgment  in  ejectment  cannot  be  pleaded  at  all,  in 
any  shape,  either  by  the  defendant  or  the  plaintiff,  in 
a  second  action  of  ejectment  for  the  same  land.  It 
is  not  even  evidence  in  a  second  action.  If,  indeed, 
a  plea  of  liberum  tenementum  had  been  pleaded  to 
the  action  of  ejectment,  and  the  issue  on  it  found  for 
the  plaintiff,  he  might  then  have  replied  it  by  way  of 
estoppel  in  this  action.  {Coleridge  J.  The  verdict 
and  judgment  shew  a  right  of  possession  in  the  plain- 
tiff: the  plea  of  liberum  tenementum  asserts  a  right 
of  possession  in  the  defendant:  has  not  the  plain- 
tiff a  right  to  say,  "  this  question  has  already  been 
settled  between  us  in  the  former  action  ?"]  The  estop- 
pel must  be  of  something  directly  in  issue.  Here  the 
right  to  the  freehold  is  alleged.  In  ejectment,  the  right 
to  the  possession  alone  was  determined.  The  precedent 
cited  from  Bdchardson^s  Practice  is  unsatisfactory,  be- 
cause no  grounds  of  the  judgment  appear  in  any  report 
of  the  case ;  nor  are  the  pleadings  exactly  the  same, 
for  the  plea  there  states  a  seisin  in  fee,  and  an  actual 
possession  of  the  persons  so  seised,  by  entry.  The 
issue,  therefore,  went  to  the  possession. 

There  ar<e  further  objections  to  the  replication.  The 

(a)  1  Burr.  60.  114.  (6)  Id.  p.  144. 
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declaration  complains  of  an  expulsion,  and  appropriation  1839. 
of  the  mesne  profits  from  10th  Jiilu  1826  down  to  the  " 

^  Doe 

commencement  of  the  suit.    The  replication  alleges  a  against 

Wright. 

recovery  on  two  demises,  one  on  10th  July  1826  for 
fourteen  years,  the  other  on  26th  December  1831  for 
seven  years.  In  this  there  is  repugnancy  as  well  as  un- 
certainty. The  recovery  of  the  last  term  of  seven  years 
only  shews  a  possession  or  right  of  possession  on  26tli 
Decembe?'  1831,  and  is  therefore  no  answer  to  so  much 
of  the  pleas  as  denies  possession,  or  right  of  possession, 
during  the  period  between  that  time  and  July  1826. 
\Coleridge  J.  The  judgment  is  for  recovery  on  both 
terms.]  Estoppels  are  to  be  construed  strictly ;  and  the 
plaintiff  ought  to  shew  on  which  of  the  terms  he  relies. 
Besides,  in  point  of  form,  although  the  premises,  included 
in  the  two  demises,  are  the  same  in  name,  viz.,  the 
manors  of  H.  and  T.,  yet  they  are  alleged  in  the  de- 
claration in  ejectment  to  be  "  other "  manors  and  pre- 
mises. It  is,  therefore,  not  clear  that  the  replications 
cover  the  whole  period  to  which  the  pleas  apply.  The 
pleas  apply  to  the  period  between  July  1826  and  the 
commencement  of  this  suit.  The  recovery  in  ejectment, 
without  actual  entry,  at  most  only  estops  the  defendant 
from  denying  possession  for  the  period  mentioned  in 
the  declaration  in  ejectment,  and  the  replication  is, 
therefore,  not  co-extensive  wdth  the  first  plea.  That 
declaration  asserts  a  possession  under  the  first  demise 
from  1826  till  ouster  in  1831,  which  is  inconsistent 
with  the  continued  expulsion  of  the  plaintiff  from  1826, 
as  alleged  in  the  present  action. 

Supposing,  however,  that  the  replication  is  good,  the 
pendency  of  a  writ  of  error  is  an  answer  to  it.  It  would, 
indeed,  be  a  singular  state  of  the  law,  if  a  judgment 

should 
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i  839.       should  be  held  conclusive,  the  validity  of  which  is 
*      actually  in  question  in  a  court  of  error.    The  effect  of 
against      the  rejoinder  is,  not  to  deny  the  existence  of  the  juds- 

WrIGHT.  .  ,  ^  0  0 

ment,  but  to  stay  its  operation  during  the  pendency 
of  the  writ  of  error.  Any  averment  may  be  made  in 
answer  to  an  estoppel,  which  does  not  impugn  the 
record,  and  which  only  goes  to  the  operation  of  it; 
Hynde's  Case  {a).  That  the  Court  may  interfere  in  a 
summary  manner,  is  no  reason  why  the  defendant  should 
not  also  avail  himself  of  the  same  matter  by  plea ;  and 
convenience  is  in  favour  of  the  practice.  The  case 
chiefly  relied  on  is  Digliton  v.  Granvil  (b),  which  is 
not  reported  with  sufficient  clearness  to  be  entitled  to 
much  weight.  Some  of  the  reasoning,  attributed  to  the 
Court  in  it,  is  at  variance  with  the  judgment  stated  to 
have  been  given ;  and  the  decision  seems  to  have  gone 
on  technical  grounds.  \_Littledale  J.  referred  to  Com, 
Dig.  Pleader  (2  W.  36.).]  One  distinction  between  this 
and  the  cases  cited  on  the  other  side  is  that,  at  common 
law,  there  was  no  remedy  to  recover  on  a  judgment  after 
a  year  and  a  day,  except  by  action ;  so  that,  if  the  de- 
fendant could  delay  execution  by  a  writ  of  error  for  more 
than  a  year,  he  might  defeat  the  judgment  altogether. 
A  judgment,  until  affirmed,  ought  to  be  no  estoppel,  on 
the  same  principle  that  a  verdict,  until  judgment,  is 
inadmissible  as  evidence  \  B.  N.  P,  234*.  Pendency  of 
error  is  often  pleadable.  Thus  bail  cannot  be  fixed, 
pending  error ;  and  they  may  plead  it  in  bar  of  a  scire 
facias  on  the  recognisance ;  Sampson  v.  Brown  (c).  The 
sherifl^,  who  executes  a  fi.  fa.  after  notice  of  allowance, 
is  liable  in  trespass,  and  the  writ  of  error  may  be 

(a)  4  Rep.  71  b.  cited  10  Vin.  421.  Estoppel  (A)  12. 

(b)  4  Mod.  247.  (c)  2  East,  439. 

replied 
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replied  to  a  justification  under  such  fi.  fa. ;  Belsha'w  v. 
Marshall  (a).  In  Rowley  v.  RapJison  (b)  a  writ  of  error 
was  considered  pleadable  in  bar  of  execution  on  a  scire 
facias.  In  Ciuihig  v.  Lines  [c)  the  surety  of  a  judgment 
debtor  was  allowed  to  plead  the  pendency  of  a  writ 
of  error  on  the  original  judgment.  The  hardship  on 
the  defendant  will  be  very  great,  if  the  rejoinder  is 
disallowed ;  for  there  will  be  no  effective  remedy  by 
audita  querela,  if  the  judgment  should  be  reversed  ; 
and  the  plaintiff  is  an  ideal  person,  by  whom  the  de- 
fendant cannot  be  reimbursed,  and  who  can  give  no 
security  for  costs. 

Cresswell,  in  reply.  If  the  possibility  of  reversal  were 
to  be  admitted  as  an  objection  to  using  the  judgment, 
it  would  be  no  estoppel,  even  though  there  were,  in 
fact,  no  writ  of  error  pending  at  all.  In  Belshaw  v. 
Marshall  [a)  the  writ  of  error  was  well  pleaded;  for  the 
writ  of  execution  was  superseded  by  it  without  refer- 
ence to  the  validity  of  the  judgment,  and  the  plaintiff 
had  no  other  remedy.  Curling  v.  Innes  (c)  only  shews 
that  a  surety  is  not  damnified  so  long  as  the  judgment 
remains  unexecuted.  Reynolds  v.  Beerling  in  the  note 
to  Evajis  V.  Prosser  (d),  is  an  authority  to  shew  that  a 
judgment  is  available  as  a  set-off,  after  error  brought 
upon  it.  The  passage  alluded  to  in  Hyride's  Case  [e)  only 
means  that  the  operation  of  an  estoppel  may  be  defeated 
by  shewing  that  the  judgment  is  reversed,  or  that  the 
parties  are  not  the  same.    If  the  judgment  should  be 

(a)  4  B.  ^  Ad.  336. 

(6)  Skin.  590.  See  observations  on  this  case  in  Snook  v.  Mattock, 
5  A.^  E.  239. 

(c)  2  H.Bl.  372.  '  {d)  3  T.  R.  1S8. 

(e)  4  Rep.  71  b. 

Vol.  X.  3  F  reversed, 
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1839.      reversed,  an  audita  querela,  which  is  an  equitable,  re- 
medial,  writ,  will  alFord  a  complete  remedy,  as  well 
against       between  parties  to  the  record  as  others  who  are  inte- 

iVRIGHT.  1  •  » 

rested  m  it :  note  ( 1 )  to  Turner  v.  Dames  («). 

As  to  the  necessity  of  entry  or  execution  by  habere 
facias  possessionem,  the  plea  of  Not  guilty  either  denies 
or  admits  the  entry  alleged  in  the  declaration.  If  it 
denies  it,  the  verdict  falsifies  the  plea  and  estops  the 
defendant;  and  in  either  case,  the  entry  and  possession 
are  established  as  against  him.  The  possession  and 
ouster,  alleged  in  this  action,  are  the  same  as  those 
stated  in  the  action  of  ejectment,  and  neither  are  now 
to  be  disputed.  Nares  v.  Lewis  (Jb)  is  distinguished  from 
this  case  only  by  the  statement  of  a  seisin  in  fee  with 
express  colour.  The  pleas  of  liberum  tenementum  and 
seisin  in  fee  are  put  on  the  same  footing  in  Leyjield^s 
Case  [c) ;  and  neither  of  them  requires  express  colour, 
because  they  are  not  inconsistent  with  a  possession  by  the 
plaintiff:  Taylor  \,  Eastwood  {d).  The  plea  of  liberum 
tenementum  admits  an  actual,  but  not  a  rightful,  posses- 
sion in  the  plaintiff,  and  asserts  a  right  of  possession  in 
the  defendant.  The  judgment  in  ejectment  shews  a 
rightful  possession  in  the  plaintiff,  and  is  therefore  in- 
consistent with,  and  an  answer  to,  the  plea.  That 
liberum  tenementum  denies  a  rightful  possession,  is 
clear  from  the  practice,  before  the  late  rules  of  pleading, 
of  giving  it  in  evidence  under  Not  guilty.  That  the 
judgment  in  ejectment  implies  a  rightful  possession, 
and  that  ejectment  is,  in  this  respect,  distinguishable 
from  trespass,  is  shewn  by  Graham  v.  Peat  {e).  [Lord 

(a)  2  Wms.  Saund.  148. 

(6)  2  Richardson's  P.  C.  P,  256.  (4th  ed.  p.  440.) 
(c)  10  Rep.  89.  (d)  1  East,  212. 

\e)  1  East,  244. 
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De7iman  C.  3.   A  judgment  is  no  bar  to  any  number  1839. 
of  other  ejectments  by  the  same  party  for  the  same  ^ 
premises.]    That  peculiarity  in  ejectment  arises  from  against 

Wkight, 

the  facihty  of  varying  the  title  of  the  plaintiff  by  alleging 
a  different  demise,  or  a  demise  on  a  different  day,  so  that 
the  title  may  be  always  made  to  appear  different.  But, 
if  the  second  declaration  exactly  resembled  the  first,  the 
judgment  would  then  be  pleadable.  If  the  declaration 
in  this  case  had  stated  the  recovery  in  ejectment,  then 
the  pleas  of  liberum  tenementum,  or  of  Not  possessed, 
would  have  been  demurrable ;  Keinp  v.  Goodall  («), 
Palmer  v.  EJcins  (b). 

With  respect  to  the  argument  that  the  replication 
does  not  answer  the  whole  of  the  plea,  it  is  enough 
to  say  that  the  plea  does  not  answer  the  whole  of 
the  declaration.  If  the  defendant  is  estopped  as  to 
any  part,  he  has  no  right  to  apply  his  plea  to  the 
whole.  The  judgment  is  inconsistent  with  his  plea 
as  to  part,  and  the  whole  plea  is  therefore  shewn  by 
the  replication  to  be  bad.  Until  the  new  rules  of 
pleading,  the  practice  was  to  plead  Not  guilty,  and  the 
judgment  was  then  conclusive  evidence  of  the  plaintiff's 
title.  Since  the  new  rules,  pleas,  which  distinctly  chal- 
lenge the  plaintiff's  title,  are  put  on  the  record ;  and  it 
has  therefore  become  necessary  to  reply  the  estoppel. 
The  rule  laid  down  in  the  Duchess  of  Kingston's  Case  (c) 
is  not  at  variance  with  the  later  decisions  in  Vooght 
V.  Winch  {d),  Magrath  v.  Hardy  {e\  and  Doe  v.  Hud- 
dart  (g).  They  are  reconciled  by  holding  a  judgment 
to  be  conclusive  as  evidence,  where  the  party,  who  relies 
on  it,  has  no  opportunity  of  pleading  it ;  and  inconclu- 

(a)  1  Salk,  277.  (6)  2  Stra.  817. 

(c)  20  How  Sfa.  Tri.  538.  note.  (d)  2  B.  ^  Aid.  662, 

{e)  4  New  Ca.  782.  (g)  2  C,  M,  4;  E.  316. 

3  F  2  sive, 
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1839.      sive,  where  the  party  elects  to  refer  the  fact  to  the  jury, 
when  he  might  have  pleaded  the  estoppel  (a). 

against  ,  QuT,  adv,  Vulf, 

Wkight. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  for  mesne  profits  ;  the  declaration, 
of  the  13th  of  June  1837,  was  in  the  common  form;  it 
laid  an  entry  on  the  manors  of  Hornby  and  Tatham 
and  other  premises,  and  expulsion  on  the  10th  July 
1826  ;  the  latter  continued  to  the  commencement  of 
the  action.  Several  pleas  were  pleaded ;  two  only  it 
will  now  be  necessary  to  consider :  the  first  denied  the 
plaintiff's  possession;  the  other  pleaded  liberum  tene- 
mentum  of  the  defendant  during  all  the  time  in  the 
declaration  mentioned.  To  each  of  these  pleas  the 
plaintiff,  by  way  of  estoppel,  replied  the  proceedings 
in  an  action  of  ejectment  brought  by  the  plaintiff  on 
the  demise  of  Sandford  Tatham  against  the  defendant. 
Two  demises  were  laid,  on  the  10th  July  1826  for 
fourteen  years,  and  on  the  26th  December  1831  for 
seven  years,  with  a  single  ouster  on  the  27th  December 
1831.  The  plea  of  Not  guilty,  the  verdict,  and  the  re- 
covery, by  judgment,  of  the  two  terms,  were  then  stated, 
with  an  allegation  that  the  judgment  was  still  in  full 
force ;  and  the  replications,  having  alleged  the  identity 
of  the  premises  so  recovered  with  those  mentioned  in 
this  declaration,  conclude  with  praying  judgment  "  if 
the  defendant,  during  the  said  terms  in  the  said  record 
mentioned,  ought  to  be  admitted  to  the  said  plea,  con- 
trary to  the  said  recovery,  record,  and  proceedings." 

The  validity  of  this  replication  of  estoppel  was  ques- 

(a)  See  Coles  v.  The  Bank  of  England,  ante,  p.  437,  447. 

tioned, 
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tioned,  independently  of  the  rejoinder,  and  may  be  1839. 
conveniently  disposed  of  first.  With  regard  to  both 
pleas,  that  which  denied  the  plaintiff's  possession  and 
that  which  asserted  the  defendant's  freehold,  the  question 
will  be,  whether  it  discloses  that  those  pleas  seek 
to  draw  again  into  controversy  the  very  point  (or  right) 
decided  in  the  former  suit.  If  they  do,  upon  the 
plainest  principles,  it  concludes  the  defendant  from 
pleading  them.  And  this  principle  was  not  denied  in 
the  able  argument  for  the  defendant,  but  only  its  ap- 
plication to  the  present  record. 

1st.  As  to  the  plea  which  denied  the  plaintiff's  pos- 
session. Two  terms,  it  was  said,  are  shewn  to  have 
been  recovered  in  the  ejectment;  one  commencing  10th 
July  1826,  for  fourteen  years  ;  and  one  on  26th  De- 
cember 1831,  for  seven  years.  The  ouster  is  laid  on 
the  27th  December  1831,  and  no  possession  appears  to 
have  been  given  under  the  judgment.  But  the  judg- 
ment itself  in  ejectment  does  not  give  the  possession  ; 
only  the  right  to  it  by  entry,  or  writ  of  habere  facias 
possessionem.  The  plea,  therefore,  and  the  replication, 
are  not  inconsistent ;  and  it  appears  by  the  whole  re- 
cord that  the  plaintiff  has  not,  in  fact,  the  possession. 

This  reasoning,  we  think,  is  not  sound.  The  plea, 
being  pleaded  to  the  whole  declaration,  must  be  taken, 
on  the  assumption  of  its  being  a  good  plea,  to  deny  any 
such  possession  in  the  plaintiff  as  was  necessary  for  his 
bringing  the  action  at  all.  But,  in  order  to  bring  the 
action,  all  that  could  be  necessary,  on  the  strictest  con- 
struction, would  be  a  possession  when  the  alleged 
trespass  was  committed.  That  therefore,  at  least,  must 
be  taken  to  be  denied  by  the  plea.  But  the  record  in 
ejectment  shews,  conclusively  as  between  these  parties, 
3  F  3  a  lease 
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1839.      a  lease  of  the  10th  June  1826,  and  a  continuing  pos- 
session  till  the  ouster  in  December  1831.    The  plea, 

Doe  .  .  . 

against       therefore,  and  the  replication,  are  clearly  inconsistent ; 

and  the  former  seeks  to  re-agitate  that  very  question 
which  the  latter  shews  to  have  been  determined  in  the 
former  action.  The  defendant's  argument,  indeed,  pro- 
ceeded on  the  assumption  that  it  was  necessary  for  the 
plaintiff  to  have  actual  possession  at  the  time  of  bringing 
this  action.  And  there  are,  no  doubt,  old  authorities, 
not  cited  in  the  argument,  which  shew  that  the  disseisee 
could  not  bring  trespass  with  a  continuando  after  the 
disseisin  before  re-entry,  because  the  freehold  was  in 
the  disseisor  for  the  whole  time  after  the  disseisin ;  but 
that,  after  re-entry,  he  should  have  trespass  with  a  con- 
tinuando from  the  disseisin  to  the  re-entry:  but  the 
same  authorities  state  that  for  the  Jirst  trespass  and 
disseisin  the  action  lay  before  re-entry,  and  they  give 
several  instances  where  the  disseisee  had  lost  his  re- 
entry by  the  act  of  God  or  the  determination  of  his 
estate,  in  which  he  had  the  action  without  re-entry.  See 
Co,  Liu,  257  a.,  and  2  Boll,  Ab,  550,  553,  554.  It 
seems  to  us  however  not  important  now  to  follow  out 
this  inquiry,  because  the  question  is,  not  to  what  extent 
the  plaintiff  can  recover  damages  on  this  record,  as  to 
which  we  say  nothing,  but  whether  the  plea  of  "  not 
possessed"  must  not,  at  all  events,  include  the  time  at 
which  the  trespass  charged  was  committed.  We  think 
it  must,  and  therefore,  being  inconsistent,  to  that  extent 
at  least,  with  the  judgment  set  out  in  the  replication, 
the  defendant  is  estopped  from  pleading  it. 

It  was  urged  indeed  that,  viewing  the  replication  in 
this  wa}^,  it  was  open  to  another  objection ;  that  it  did 
pot  extend  so  widely  as  the  plea;  because,  although  the 

ple^ 
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plea  might  refer  to  the  time  of  the  cause  of  action  ac-  1839- 
cruinof,  it  also  refers  to  the  time  of  the  commencement 

Doe 

of  the  action ;  and,  as  to  this  last,  the  replication,  against 

Wright. 

shewing  no  re-entry,  was  no  estoppel.  But  we  think 
this  objection  received  a  sufficient  answer  at  the  bar. 
The  plea  is  pleaded  to  the  whole,  and  it  is  enough  for 
the  plaintiff  to  shew  that  it  cannot  be  pleadable  to  that. 
The  first  plea  therefore  seems  to  us  to  be  sufficiently 
answered. 

2dly.  In  support  of  the  second  plea  it  was  said  that 
there  was  nothing  inconsistent  in  the  allegation  of  the 
freehold  being  in  the  defendant  with  the  recovery  of  a 
term  for  years  by  the  plaintiff;  for  it  may  be,  for  ex- 
ample, that  both  the  plaintiff  and  his  lessor  are  termors 
under  the  defendant. 

In  order  to  estimate  the  weight  of  this  argument,  it  is 
necessary  to  settle  what  is  the  true  meaning  of  liberum 
tenementum ;  v/hat  it  admits ;  and  what  it  denies. 

Now,  as  it  is  pleaded  in  answer  to  a  possessory  action, 
it  must  admit  a  possession  in  the  plaintiff,  or  it  would  be 
bad,  as  amounting  to  the  general  issue.  It  must  admit 
such  a  possession  as  would  suffice  to  maintain  the  action 
if  unanswered,  or  as  against  a  wrong  doer.  On  the 
other  hand,  it  must  deny  a  rightful  possession,  or  it 
would  fail  as  a  defence  to  the  action.  In  the  language 
of  pleading,  it  gives  implied  colour  to  the  plaintiff,  but 
asserts  a  freehold  in  the  defendant  with  a  right  to  im- 
mediate possession.  In  an  ordinary  case,  therefore, 
such  a  plea  is  answered  by  replying  a  term  of  years  in 
the  plaintiff  created  by  the  defendant,  which  shews  that 
the  plaintiff's  possession  is  not  merely  colourable,  but 
rightful;  or,  where  the  declaration  has  been  sufficiently 
3  F  4  explicit. 
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1839.      explicit,  by  taking  issue  on  the  liberum  tenementum,  and 

so  shewing  the  defendant  to  be  a  wrong  doer. 
against  Now,  in  the  present  case,  the  replication  shews  that,  as 

WlllGHT.' 

between  these  parties,  it  has  been  decided  that  the  plain- 
tiff is  a  termor,  not  indeed  under  the  defendant,  but 
under  one  whose  title  is  paramount  to  his ;  that  the 
possession  therefore  is  a  rightful  one,  and  that  the  de- 
fendant has  no  right  to  immediate  possession :  but  this 
is  inconsistent  with  the  limited  admission  of  the  plea 
and  the  title  set  up  by  it,  taken  together.  And  there- 
fore we  think  the  defendant  was  estopped  from  such 
plea. 

Mr.  Cresswell  cited,  in  support  of  the  replications  to 
both  pleas,  the  case  of  Naves  v.  Lewis,  which  is  to  be 
found  in  2  Richardson's  Practice,  256  (4th  ed.  p.  44-0.), 
and  Brownlow's  Entries,  493;  and  he  has  procured  us  a 
transcript  of  the  whole  record  from  the  treasury,  the 
judgment  not  appearing  in  Brownlow.  The  declaration 
was  in  trespass,  and  for  the  mesne  profits.  The  plea  set 
out  a  title  in  the  defendant  in  fee,  giving  express  colour 
to  the  plaintiff.  The  plaintiff  replied,  by  way  of  estoppel, 
the  proceedings  in  a  former  action  of  ejectione  firmae 
against  the  defendant  apd  others,  in  which  judgment  had 
passed  for  him  to  recover  his  term  in  the  same  premises  ; 
but,  as  in  the  present  case,  the  replication  said  nothing  of 
any  re-entry,  or  delivery  of  possession.  The  rejoinder 
maintained  the  title  in  the  plea,  to  which  there  was  a 
general  demurrer,  and  after  several  continuances  it  ap- 
pears that  judgment  passed  for  the  plaintiff.  Substi- 
tuting a  freehold  for  a  fee  simple,  this  case  is  precisely 
the  same  as  the  present  as  far  as  regards  the  point 
already  considered,  and  is  an  authority  in  support  of 
our  opinion. 

The 


Doe 
agahist 
Wright. 
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The  replications  being  good  by  way  of  estoppel,  the  1839. 
remaining  question  is,  whether  the  rejoinders  avail  to 
destroy  their  effect ;  and  these  allege  the  pendency  of  a 
writ  of  error  on  the  original  judgment  in  the  House  of 
Lords ;  and  we  are  clearly  of  opinion  against  the  de- 
fendant on  this  point.  The  authority  cited  by  Mr. 
Cressivell  from  the  Year-Booky  18  Ed.  4.  f.  6  B.  pi.  33., 
is  very  direct  and  satisfactory ;  and  to  this,  and  other 
cases  cited  at  the  bar,  may  be  added  those  of  Taswell  v. 
Stone  [a)  and  Bemvell  v.  Black  (^),  because  they  illus- 
trate the  distinction  taken  between  the  mere  mainte- 
nance of  the  action  on  a  judgment,  pending  a  writ  of 
error  to  reverse  it,  and  the  proceeding  to  execution 
upon  a  judgment  recovered  in  such  second  action ;  in 
the  former  case,  the  Court  being  clear  that  there  was 
no  reason  to  set  aside  the  judgment,  but  thinking  it 
highly  proper  to  stay  any  proceeding  to  execution  upon 
it. 

Upon  the  whole,  therefore,  we  give  judgment  for  the 
plaintiff. 

S.  Judgment  for  the  plaintiff. 


(a)  4  Burr.  2455. 


{b)  3  T.  R.  643. 
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1839. 


^f'^'^^f'^l  Uther  aminst  Rich. 

June  2  2d.  <-> 

To  assumpsit      A  SSUMPSIT  on  a  bill  of  exchange,  dated  27th  Sep- 

on  a  bill  of  ex-    Jr%.  °  ^ 

change,  drawn  te.mber,  1836,  for  300/.,  at  twelve  months  after 

by  defendant, 

indorsed  by  date,  drawn  by  defendant  on  Lord  Arthur  Chichester, 
by  H.  to  plain-  payable  to  order,  and  indorsed  by  defendant  to  John 
pkide^dThiThe  Hunter  and  by  John  Hunter  to  plaintiff :  averment  that 
bi^nkfand  drawee  did  not  pay  at  maturity,  and  that  defendant 

never  delivered  j^^^j  notice.    Breach,  non-payment  by  defendant. 

the  bill  io  H.,  ^  f  J  J 

but  delivered  it      Second  plea.    That  the  indorsement  of  the  said  bill 

to  X.,  who, 

till  H.  became  in  the  declaration  mentioned,  by  defendant,  was  an  in- 
possessed,  held 

it  for  the  sole  dorsement  in  blank,  and  that  defendant  never  delivered 

ant,°and\or  the  the  bill  to  jF/z^wif^r,  but  that  he  delivered  the  same  to 

that  he^,^i.7°^^  X^'w/^  Levy,  and  the  said  LeiDis  Levy  then  received, 

should  get  It  ivom.  thence  until  Hunter,  as  hereinafter  mentioned, 

discounted  for,  '  .  '  -  ' 

and  pay  the      fjj-g^  became  possessed  thereof,  held  the  same,  for  a  spe- 

proceeds  to,  de-  *■ 

fendant;  that     cific  purpose,  for  the  sole  use  and  benefit  of  defendant, 

L.,  fraudu-  ^                    ^  ^ 

lently  and  co-  and  not  Otherwise,  towit  for  the  purpose  and  in  order 

vioiati^ori' of  that  Zer;?/ might  get  the  bill  discounted  for  defendant, 

confrarj'^to  tbe^  deliver  and  pay  the  proceeds  thereof  upon  such 

deRerJd°the  discounting  to  defendant.    Averment  that  Levy,  frau- 

^\*ook^it  ^"'^  dulently  and  covinously,  in  violation  of  good  faith,  and 

without  dis-  contrary  to  the  said  purpose  for  which  he  received  the 

counting  for  .  ^ 

defendant,  con-  said  bill,  afterwards,  towit  on  &c.,  delivered  the  bill  to 

trary  to  the 

said  purpose,  and  in  breach  and  violation  thereof,  towit  for  the  purpose  and  under  colour 
and  pretence  of  securing  an  alleged  debt  from  L.  to  H. ;  that  H.  was  not  a  bona  fide 
holder  for  value  or  consideration,  and  that  plaintiff  was  not  at  any  time  a  bona  fide  holder 
for  value  or  consideration ;  and  that  defendant  never  had  received  consideration  or  value 
from  L.,  or  H.,  or  plaintiff,  or  any  other,  for  the  indorsing  or  payment  of  the  bill.  Repli- 
cation de  injuria. 

Held  that,  on  this  issue,  the  question  as  to  plaintiff  was,  whether  he  gave  any  value  for 
the  bill,  and  that,  if  he  did,  he  was  entitled  to  the  verdict,  though  the  circumstances  of  the 
fraud  alleged  might  in  other  respects  be  true,  and  the  plaintiff  privy  to  them  ;  for  that  the 
denial  of  his  being  a  bona  fide  holder  for  value,  as  here  worded,  did  not  raise  the  question 
of  his  privity  to  the  fraud. 

B^unter^ 
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Hunter,  and  Hunter  then  took  and  received  the  same 
from  Levy,  upon  other  and  different  terms,  and  without 
discounting  the  same  for  defendant,  and  contrary  to  the 
said  special  purpose,  and  in  breach  and  violation  thereof, 
towit  for  the  purpose,  and  under  colour  and  pretence,  of 
securing  a  certain  debt  then  alleged  to  be  due  from  Levy 
to  Hunter.  That  "  Hunter  was  not  at  any  time  a  bona 
fide  holder  of  the  said  bill  of  exchange  for  value  or  con- 
sideration in  that  behalf  given,  and  also  that  the  plaintiff 
was  not  at  any  time,  nor  now  is,  a  bona  fide  holder  of 
the  said  bill  of  exchange  for  value  or  consideration  in 
that  behalf  given  ; "  that  defendant  never  hath  received 
any  consideration  or  value  whatsoever  from  Levy  or 
Hunter,  or  plaintiff,  or  from  any  other  person  what- 
soever, for  the  indorsing  or  for  the  payment  of  the  bill 
by  him  the  defendant.  Verification. 

Replication,  De  injuria,  and  issue  thereon. 

There  were  other  issues  of  fact. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Mid- 
dlesex sittings  after  Hilary  term,  1837,  it  appeared  that 
Levy,  mentioned  in  the  plea,  was  introduced  to  the 
drawer  (defendant),  and  the  drawee,  as  a  person  who 
could  raise  money  for  them,  and  it  was  agreed  that 
defendant  should  drav/  upon  the  drawee,  and  indorse, 
and  the  drawee  should  accept,  bills  to  the  amount  of 
1800/.,  which  Levy  should  get  discounted.  The  bills, 
including  that  on  which  the  present  action  was  brought, 
were  drawn,  indorsed,  and  accepted  accordingly,  and 
handed  to  Levy;  but  neither  the  drawer  nor  drawee 
received  any  money  for  them ;  and  Levy  afterwards 
returned  several  of  the  bills.  Levy  handed  the  bill  now 
sued  upon  to  Hunter,  receiving  for  it  from  him  75/. 
in  cash,  and  two  acceptances  for  25/.  each.  Hunter 

indorsed 
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1839.       indorsed  the  bill  to  the  plaintiff,  a  gunsmith,  from  whom 
~      he  received  guns  for  it,  said  to  have  been  estimated, 

Uther 

against       between  them,  at  150/.,  and  an  acceptance  for  150Z. 

which  was  afterwards  paid.  Hunter  afterwards  sold 
the  guns  for  50/.  to  a  pawnbroker.  Upon  this  and 
other  evidence,  the  defendant's  counsel  contended  that 
the  plaintiff  was  privy  to  a  fraud  on  the  drawer  and 
drawee,  and  therefore  was  not  a  bona  fide  holder  for 
value :  but  the  Lord  Chief  Justice  told  the  jury  that, 
upon  the  issue  on  the  second  plea,  their  verdict  must  be 
for  the  plaintiff,  if  they  believed  that  he  had  really  given 
any  value  for  the  bill.  Verdict  for  the  plaintiff  on  all 
the  issues. 

In  Easter  tQvm,  1837,  Sir  W.  W,  Follett  obtained  a  , 
rule  for  a  new  trial,  on  the  ground  of  misdirection 
as  to  the  issue  on  the  second  plea,  and  of  the  verdict 
being  against  evidence  on  one  of  the  other  issues.  In 
Michaelmas  term  last  {a), 

Piatt  and  Knowles  shewed  cause.  It  is  not  disputed 
that  Hunter  gave  some  value  to  Levi/  for  the  bill ;  and, 
therefore,  unless  the  issue  upon  the  second  plea  raise 
the  question  of  fraud,  it  must  be  found  for  the  plaintiff. 
The  question  might  have  been  raised,  but  is  not.  It 
will  be  said  that  the  words  "bona  fide'*  do  put  in  issue 
the  honesty  of  the  transaction ;  but  the  allegation  in 
the  plea  is,  that  the  plaintiff  was  not  a  bona  fide  holder 
for  value.  Now  it  is  true  that,  at  one  time,  the  prin- 
ciple was  adopted  that  a  party  taking  a  bill  is  bound 
to  use  due  diligence  in  inquiring  whether  the  party 

(«)  Monday  and  Tuesday,  November  19th  and  20th,  1838.  Before 
Lord  Dcnman  C.  J.,  Palleson,  Williams,  and  Coleridge  Js. 


giving 
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giving  it  has  come  by  it  fairly  ;  Gill  v.  Cuhitt  {a),  Down  1839. 
V.  Hailing  {b),  BechwiiJi  v.  Corral  {c).    But  those  cases 

Uther 

are  now  overruled;  Goodman  v.  Harvey  (d).  Illegality  against 
or  fraud,  since  the  new  pleading  rules,  must  be  dis- 
tinctly put  on  the  record,  that  the  plaintiff  may  know 
specifically  what  is  charged,  and  may  answer  the  allega- 
tion in  terms.  That  a  party  was  not  bona  fide  holder 
for  consideration  may  be  evidence  of  fraud :  but  it  is 
not  in  itself  fraud ;  just  as  "  gross  negligence  may  be 
evidence  of  mala  fides,  but  is  not  the  same  thing ;  " 
per  Lord  Denman  C.  J.  in  Goodman  v.  Harvey  (d). 
Fraud,  therefore,  is  not  here  averred.  In  Bramah  v. 
Roherts  [e)  it  was  held  that,  where  a  plea  alleged 
that  the  holder  knew  a  bill  to  have  been  fraudulently 
negotiated  and  no  value  given  for  it,  the  holder  might 
reply  generally  that  he  had  no  knowledge  of  the  fraud, 
and  that  the  bill  was  indorsed  to  him  for  a  valuable 
consideration.  That  case  shews  the  proper  way  of 
raising  and  meeting  the  defence.  There  the  language 
of  the  replication  (independently  of  the  denial  of  notice) 
was  that  the  "  bill  was  indorsed  and  delivered  to  the 
plaintiffs  fairly  and  bona  fide,  and  for  a  good  and  valu- 
able consideration  ; "  and  this  averment  Tindal  C.  J. 
treats  {g)  as  simply  an  allegation  that  there  was  good 
consideration  for  the  indorsement.  The  defendant 
here,  on  the  second  issue,  might  have  shewn  that  the 
consideration  was  merely  colourable,  as  in  Devas  v.  Ve- 
nobles  (Ji) :  but  he  could  not  go  into  any  other  question 
of  fraud. 

(a)  SB.SfC.  466.  (b)  4  B.     C.  330. 

(c)  3  JBing.  444.  ;  (d)  4  ^.  <^  E.  870. 

(e)  1  New  Ca.  469.  ..       [g)  Page  478. 

(/i)  3  New  Ca.  400. 


Sir 
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1839.  Sir  W,  W.  Follett  and  W.  H.  Watson,  contra.    If  the 

plea  does  not  raise  the  question  of  fraud  with  sufficient 
against       distinctness,  there  should  have  been  a  special  demurrer. 

Rich.  .  .  ^ 

IPatteson  J.  The  question  is,  whether,  the  allegation 
that  the  plaintiff'  was  not  a  bona  fide  holder  for  value  is 
an  allegation  of  fraud  on  the  part  of  the  plaintiff :  if  it 
be,  evidence  of  the  fraud  was  receivable  :  if  it  be  not,  no 
demurrer  was  necessary,  the  plea  presenting  only  a  denial 
of  the  consideration.]  The  words  "  bona  fide  "  mean 
in  the  fair  and  ordinary  course  of  business  ;  if  a  value  be 
given  in  bad  faith,  the  party  does  not  become  a  bona 
fide  holder  for  value.  Before  the  new  pleading  rules, 
privity  to  the  fraud  would  have  been  a  good  defence 
under  non  assumpsit,  whether  value  was  given  or  not. 
Gill  V.  Cubitt  (a)  and  similar  cases  went  too  far,  be- 
cause there  more  than  bona  fides  was  required,  namely, 
reasonable  diligence.  In  Bayley  on  Bills,  p.  471.  (5th 
ed.),  it  is  said,  "  In  many  cases  the  plaintiff  is  com- 
pellable to  prove  that  either  he  or  some  preceding  party 
took  the  bill  or  note  bona  fide,  and  for  value ;  As,  in 
case  of  a  bill  or  note  originally  given  without  consider- 
ation, and  whilst  the  person  giving  it  was  under  duress : 
Or  in  case  of  a  bill  or  note  obtained  by  fraud :  Or  in 
case  of  a  transfer  by  delivery  by  a  person  not  entitled  to 
make  it :  As,  in  the  instance  of  bills  or  notes  which 
have  been  stolen  or  lost."  Bayley  J.,  in  Gill  v.  Cubitt 
adopts  the  criterion  of  Lord  Mansfield  in  Miller  v. 
Bace  {b) :  "  Here  is  no  pretence  or  suspicion  of  collusion 
with  the  robber :  for  this  matter  was  strictly  enquired  and 
examined  into  at  the  trial ;  and  is  so  stated  in  the  case, 
'  that  he  took  it  for  a  full  and  valuable  consideration,  in 
the  usual  course  of  business.*    Indeed  if  there  had  been 

(a)  3  5.  ^  C.  466.  {b)  1  Burr.  452.    See  p.  458. 

any 
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any  collusion,  or  any  circumstances  of  unfair  dealing ;  the 
case  had  been  much  otherwise.**  That  suggests  the  true 
question,  and  shews  what  "  bona  fide"  means  in  cases  of 
this  kind.    Here  the  jury  ought  to  have  been  left  to 
find  the  "  collusion,"  if  they  thought  the  facts  warranted 
it.    So  far,  the  doctrine  laid  down  in  Gill  v.  Cubitt  {a) 
has  never  been  overruled.    In  Lawson  v.   Weston  [b) 
there  was  no  collusion  set  up ;  there  can  be  no  doubt 
that  Lord  Kenyon  would  have  considered  that  a  defence. 
Lord  Tenter  den  may,  in  Gill  v.  Cubitt  (a),  have  gone  too 
far  in  over-ruling  that  case ;  but  it  is  consistent  with 
the  doctrine  for  which  the  plaintiff  here  contends.  In 
BacJcJiouse  v.  Harrison  [c)  Patteson  J.  distinctly  adhered 
to  the  old  law  on  this  point :  and  it  was  not  impeached 
in  Crook  v.  Jadis  (d)  ov  Goodman  v.  Harvey  {e).    As  to 
the  onus  of  proof,  it  is  thrown  on  the  plaintiff  if  the 
defendant  has  shewn  some  fraud  or  some  defect  of  that 
nature  in  the  plaintiff's  title ;  Mills  v.  Barber  [g).  The 
words  "  bona  fide  "  have  been  used  by  the  legislature  ; 
and  in  Devas  v.  Venables  [h)  it  was  held  that  the  words 
"  payments  really  and  bona  fide  made,"  in  sect.  82  of 
the  Bankrupt  Act,  6  G.  4.  c.  16.,  "  imported  something 
different  from  and  additional  to  an  actual  payment; 
that  the  words  bo7id  Jide  were  inserted  by  the  legislature 
to  raise  the  question,  whether  the  money  has  been  paid 
honestly  and  fairly  in  the  course  of  an  honest  trans- 
action, and  that  that  question  ought  not  to  be  left  out 
of  the  consideration  of  the  jury."    This  agrees  with 
Lord  Tenterden^  view  in  Ward  v.  Clarice  {i), 

(a)  SB.  ^  C.  466.  (6)  4  Esp.  56. 

(c)  3B.8j'  Ad.  1098.  (d)  5  B.  ^  Ad.  909. 

(e)  ^A.^E.  870. 

{g)  1  Mee.  §■  W.  425.   S.  C.  Tyrwh.  §•  Gr.  835. 
{h)  3  Neio.  Ca.  400.  (i)  Moo,     M.  497. 

(The 
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(The  question  as  to  the  effect  of  evidence  was  also 
argued ;  and  the  Court  held  that  there  must  be  a  new 
trial  on  this  point.    See  the  judgment,  post.) 

Cur,  adv.  mlt. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange.  The  second  plea  stated 
that  the  bill  had  been  drawn  and  indorsed  to  Levy  for 
a  special  purpose,  who,  in  fraud  of  that  purpose,  had 
handed  it  to  Hunter^  and  that  Hunter  handed  it  to  the 
plaintiff",  not  for  good  and  valuable  consideration^  and 
that  the  plaintiff  was  not  the  bond  fide  holder.  The 
replication  was  de  injuria.  At  the  trial,  I  held  that 
these  pleadings  put  in  issue  nothing  but  the  fact  of 
a  consideration  having  been  given,  and  that  the  de- 
fendant was  not  at  liberty  to  shew  that  the  plaintiff" 
knew  of  the  fraud,  but  should  have  pleaded  that  know- 
ledge in  distinct  terms. 

On  the  motion  for  a  new  trial,  other  points  were  dis- 
posed of;  and  the  only  question  now  remaining  is, 
what  meaning  is  to  be  given  to  the  words  in  the  plea, 
that  the  plaintiff"  was  not  the  bona  fide  holder  of  the 
bill. 

With  respect  to  the  doctrine  laid  down  in  Gill  v. 
Cubitt  (a)  and  other  cases,  we  adhere  to  the  more  recent 
decisions,  and  to  what  is  said  in  Goodman  v.  Harvey  {b), 
that  gross  negligence  alone  would  riot  be  a  sufficient 
answer;  that  it  may  be  evidence  of  mala  fides,  but  is 
not  the  same  thing.    It  follows  that,  in  pleading,  mala 


(a)  3  B.  4:  a  466. 


(&)  4  J.     E.  870. 
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fides  must  be  distinctly  alleged ;  and  the  sole  question 
is,  whether  mala  fides  is  alleged  by  the  words  "  that 
the  plaintiff  was  not  the  bona  fide  holder  of  the  bill." 
The  case  of  Devas  v.  Venables  {a)  is  not  in  point ;  for 
that  was  a  decision  upon  the  meaning  of  the  words 
"bona  fide"  in  a  particular  act  of  parliament,  which  was 
construed  with  reference  to  the  subject-matter  and  the 
context.  Neither  is  the  case  of  Bramah  v.  Roberts  [b) 
an  express  authority,  as  the  decision  turned  on  other 
words  in  the  plea.  And  the  question  does  not  appear 
to  have  arisen  in  any  other  case. 

Now  the  words  in  question  must  be  taken  with  re- 
ference to  the  other  allegations  in  the  same  plea ;  and, 
being  so  taken,  their  proper  meaning  would  seem  to  be, 
that  the  plaintiff  was  merely  a  collusive  holder,  not 
really  interested  in  the  bill  himself,  but  only  lending 
his  name  to  Hunter  ;  and  then  they  do  not  go  beyond 
the  allegation  that  he  had  not  given  good  and  valu- 
able consideration,  evidence  of  which  was  admitted. 
But  it  is  contended  that  their  meaning  is,  that  the 
plaintiff  took  the  bill  under  such  circumstances  that 
he  must  be  considered  to  have  known  of  the  fraud 
set  forth  in  the  plea.  We  do  not  see  how  such  a 
meaning  can  fairly  be  attributed  to  them ;  and  are  of 
opinion  that  the  only  proper  mode  of  implicating  the 
plaintiff  in  the  alleged  fraud  by  pleading  is  to  aver  that 
he  had  notice  of  it,  leaving  the  circumstances  by  which 
that  notice  is  to  be  proved,  directly  or  indirectly,  to  be 
established  in  evidence  :  and  we  cannot  treat  the  allega- 
tion, that  the  plaintiff  was  not  bona  fide  holder,  as 
equivalent  to  such  an  averment. 


(a)  3  New  Ca,  400. 

Vol.  X. 


{b)  1  New  Ca.  469. 
3  G  It 
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It  is  not  necessary  to  give  an  opinion  on  any  sup- 
position that  the  words  could  be  taken  without  reference 
to  the  other  allegations  in  the  plea ;  but  we  wish  it  to 
be  understood  that  we  by  no  means  intend  to  say  that, 
even  if  taken  simply,  they  would  have  any  other  mean- 
ing than  that  which  we  have  now  given  to  them. 

The  rule  for  a  new  trial  has  been  already  granted  on 
the  ground  that  the  verdict  was  against  evidence :  but, 
as  the  Court  think  that  the  direction  was  quite  right, 
the  rule  must  be  upon  payment  of  costs. 

Rule  absolute  for  new  trial,  on  payment  of  costs. 


IN  THE  Second  and  Third  Years  of  VICTORIA. 


793 


1839. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

John  Francis,  Lord  Howden,  against  Sir  John 
Simpson,  Knight,  and  Others. 

DEBT  on  an  agreement  under  seal  between  plaintifF  An  agreement] 
°  under  seal,  be- 

and  defendants.    The  agreement,  as  set  forth  in  tween  plaintifF 

and  defendants, 

the  declaration  and  upon  oyer,  recited  the  formation  of  recited:  That  a 

company  had 
a  company  been  formed 
for  making  a 

railway ;  that  defendants  were  proprietors  ;  that  a  bill  had  been  introduced  into  parliament, 
according  to  which  the  line  would  pass  through  plaintiff's  estates  and  near  his  mansion, 
and  that  he  was  a  dissentient  and  opposed  the  passing  of  the  bill ;  that  defendants  had 
proposed  that,  if  he  would  withdraw  his  opposition,  and  assent  to  the  railway,  they  would 
endeavour  to  deviate  the  proposed  line  :  and  plaintifF  agreed  that,  on  condition  of  the  sti- 
pulations in  the  agreement  being  performed,  he  did  thereby  withdraw  his  opposition  and  give 
his  assent :  and  defendants  covenanted  that,  in  case  the  then  bill  should  be  passed  in  the  then 
session,  they  would,  in  six  months  after  it  received  the  royal  assent,  pay  plaintifF  5000?. 
as  compensation  for  the  damage  which  his  residence  and  estates  would  sustain  from  the 
railway  passing  according  to  the  deviated  line,  exclusive  of,  and  without  prejudice  to,  fur- 
ther compensation  to  plaintifF  in  the  event  of  the  deviated  line  not  being  ultimately 
adopted,  and  without  prejudice  to  such  further  compensation,  for  any  damage,  as  in  the 
agreement  after  mentioned. 

Plaintiff  declared  in  debt,  and  averred  that  he  withdrew  his  opposition  to  the  bill,  which 
passed  into  a  law  in  the  then  session,  that  six  months  had  since  elapsed,  but  that  defend- 
ants had  not  paid  the  5000t. 

Plea,  that  the  railway,  at  the  time  of  making  the  agreement,  and  according  to  the  act, 
was  intended  to  pass  through  lands  of  divers  individuals ;  that  the  agreement  was  made 
privately  and  secretly  by  the  parties  thereto,  without  the  consent  or  knowledge  of  the  said 
individuals,  and  was  concealed  from  them  continually  until  the  act  was  passed,  and  was 
not  disclosed  to,  or  known  in,  parliament,  and  was  concealed  from  the  legislature,  during 
the  passing  of  the  act;  and  that  plaintiff,  at  the  time  of  passing  the  act,  and  still,  was  a 
peer  of  parliament.    On  demurrer,  • 

1.  Held,  in  Q,.  B.,  that  the  plea  was  good,  as  shewing  that  the  contract  was  a  fraud 
on  the  legislature. 

Judgment  reversed  in  the  Exchequer  Chamber,  because  the  record  did  not  distinctly 
shew  that  the  parties,  at  the  time  of  the  contract,  meant  it  to  be  concealed.  Queerer 
whether,  if  such  intention  had  been  shewn,  the  plea  would  have  been  good? 

Held  also,  in  the  Exchequer  Chamber, 

2.  That  no  fraud  on  the  individual  landholders  appeared,  it  not  being  distinctly  shewn 
that  concealment  from  them  was  intended  at  the  time  of  the  contract.  Semble,  that,  even 
if  this  had  appeared,  there  was  no  fraud  on  the  landholders. 

3.  That  the  agreement  was  not  bad  on  the  ground  of  plaintiff  being  a  peer,  since  it  was 
not  shewn  that  the  money  was  pronu'sed  as  a  consideration  for  his  vote  being  given  or 
withheld,  and  he  had  a  right  in  his  individual  character  to  bargain  for  compensation  for 
injury  to  his  land.  But  that,  if  it  had  appeared  that  the  money  was  so  promised,  the 
action  must  have  failed. 

Defendants  also  pleaded  that,  after  making  the  agreement  and  before  action  brought, 
the  company  abandoned  the  deviated  line,  and  in  lieu  thereof  adopted  another  line,  alto- 
3  G  2  Sether 
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Lord  HowDfiN 
against 
Simpson. 

gether  out  of 
plaintiff's 
lands;  tliatthey 
had  petitioned 
parliament  to 
be  allowed  to 
carry  the  rail- 
way along  the 
new  line,  and 
were  then 
making  every 
exertion  in 
theiv  power  to 
procure  an  act 
for  that  pur- 
pose ;  and  that, 
jf  they  should 
obtain  such 
act,  no  part  of 
the  railway 
would  pass 
through  plain- 
tiff's lands. 

4.  Held,  in 
Q.  B.,  on  de- 
murrer,  that 
the  plea  was 
no  answer. 


a  company  for  making  a  projected  railway,  called  "  The 
York  and  North  Midland  Railway  Company;"  that  de- 
fendants were  four  of  the  proprietors,  and  that  a  bill 
had  been  introduced  into  parliament  for  making  such 
railway ;  that  the  line  thereof,  according  to  such  bill 
and  the  maps  and  plans  deposited,  would  pass  through 
the  estates  and  near  the  mansion  of  the  plaintiff ;  that 
plaintiff',  considering  it  would  be  an  injury  to  his  estates, 
was  a  dissentient  from  the  undertaking,  and  opposed 
the  passing  of  the  bill ;  that  defendants,  in  their  indi- 
vidual capacities  and  not  merely  as  proprietors,  had 
proposed  that,  if  plaintiff*  would  withdraw  his  opposition 
to  the  bill  and  assent  to  the  railway,  they  would  endea- 
vour to  deviate  the  line  proposed  in  the  map  or  plan 
deposited  for  the  purposes  of  the  said  bill,  and  would 
endeavour  to  carry  such  deviated  line  in  the  direction 
shewn  upon  a  map  annexed  to  the  agreement,  so  as  to 
leave  the  proposed  original  direction  at  a  certain  point 
B,  and  return  to  it  at  A  ;  and  that,  in  case  the  bill  then 
in  parliament  should  pass  into  law  in  the  then  session, 
defendants  should  be  bound  by  the  further  stipulations 
and  agreements  in  the  deed  contained.  The  count 
further  stated,  that,  on  condition  of  such  stipulations 
and  agreements  being  performed,  plaintiff*  did,  by  the 
said  deed,  withdraw  his  opposition  to  the  bill  and 
give  his  assent  thereto ;  and  defendants  did  thereby 
jointly  and  severally  covenant  and  agree  with  plaintiff" 
that  they  would  apply,  during  the  then  next  session  of 
parliament,  for,  and  endeavour  to  obtain,  an  act  to 
enable  them  to  deviate  their  line  as  proposed ;  and  fur- 
thermore that,  in  case  the  present  bill  then  in  parliament 
should  pass  into  law  within  the  then  present  session, 
then  defendants,  or  some  or  one  of  them,  or  their 

executors, 
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executors,  &c.,  or  the  said  company,  should  and  would,  1839. 
within  six  calendar  months  after  the  act  for  constructinoj 

^   Lord  HowDEN 

the  railway  according  to  the  line  proposed  in  the  then  against 
present  bill  should  receive  the  royal  assent,  pay  to 
plaintiff  the  sum  of  5000/.  as  or  towards  compensation 
for  the  damage  and  detriment  which  his  residence  and 
estates  would  sustain  from  the  railway  passing  according 
to  such  deviated  line,  exclusive  of,  and  without  pre- 
judice to,  further  compensation  to  be  made  to  him  in 
the  event  of  the  deviated  line  not  being  ultimately 
adopted,  and  without  prejudice  to  such  further  com- 
pensation to  him  or  his  tenants  for  any  such  damage  or 
injury  as  thereinafter  expressed;  and,  in  case  the  said 
bill  then  in  parliament  should,  within  the  then  present 
session,  be  passed  for  making  the  railway  according  to 
the  present  plan,  then  defendants,  or  some  or  one  of 
them,  or  the  company,  should  and  would,  in  the  then 
next  session,  apply  and  use  their  best  endeavour  for 
obtaining  an  amended  act  for  deviating  the  line  of  the 
railway ;  and,  in  case  defendants,  &c.,  could  not  obtain 
such  amended  act  during  the  then  next  session  by  reason 
of  a  dissolution  or  other  inevitable  obstacle,  or,  in  that 
case,  during  the  next  following  session,  then  defendants, 
&C.5  should,  within  three  calendar  months  after  the 
amended  act  should  have  passed  in  the  then  next  or 
following  session,  as  the  case  might  be,  or,  in  the  event 
of  such  act  not  being  obtained,  within  three  calendar 
months  after  the  attempt  to  obtain  it  should  have  failed, 
pay  to  plaintiff,  as  part  of  his  personal  estate,  an  addi- 
tional sum  above  5000/.,  to  be  fixed  by  certain  referees 
therein  named,  by  way  of  compensation  for  damage 
which  plaintiff's  residence  and  estate  would  sustain  by 
the  railway  passing  otherwise  than  according  to  the 
3  G  3  deviated 
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1839.      deviated  line,  exclusive  of,  and  without  prejudice  to, 

'"^^  further  compensation  to  plaintiff  and  his  tenants  for 
Lord  HowDEN 

against      any  such  damage  and  injury  as  thereinafter  expressed. 

The  agreement  contained  further  stipulations  to  pay  the 
plaintiff  100/.  per  acre  used  for  the  purposes  of  the 
railway,  and  to  pay  to  him  and  his  tenants  such  further 
compensation,  for  damage  or  injury  sustained  during 
the  progress  of  the  works,  as  certain  referees  should  fix. 
The  declaration  then  averred  that  plaintiff  withdrew  his 
opposition  to  the  bill  in  pursuance  of  the  agreement, 
and  that  the  original  bill  passed  into  law  during  the  then 
session  of  parliament ;  but  that,  although  upwards  of 
six  months  had  elapsed,  defendants  had  not  paid  the  said 
sum  of  5000/.,  or  any  part  thereof. 

Pleas,  (after  oyer).  1.  That,  after  the  agreement 
made,  and  before  suit  commenced,  towit  on  &c.,  the 
company  of  proprietors  resolved  to  abandon,  and  did 
altogether  abandon,  the  said  deviated  line,  the  direction 
of  which  is  in  the  said  agreement  mentioned  to  be  shewn 
upon  the  map  annexed  to  the  said  agreement ;  and, 
in  lieu  thereof,  did  then  resolve  to  adopt,  and  did 
then  adopt,  another  line  for  their  said  projected  rail- 
way, in  lieu  of  the  said  deviated  line  mentioned  in 
the  said  agreement,  and  eastward  thereof;  which  said 
newly  adopted  line,  as  being  eastward  of  the  said 
deviated  line  in  the  said  agreement  mentioned,  en- 
tirely missed  and  is  altogether  out  of  the  lands,  tene- 
ments, and  hereditaments  of  the  said  plaintiff^  and  every 
part  thereof ;  and  that  the  said  company,  towit  on  &c., 
presented  a  petition  to  parliament  to  be  permitted  to 
carry  the  said  projected  railway  along  the  newly  adopted 
line,  and  are  now  making  every  exertion  in  their  power 
to  procure  an  act  of  parliament  for  carrying  the  same 

alone: 
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along  the  said  newly  adopted  line;  and  that,  if  they  1839. 
shall  succeed  in  obtaining  the  said  act,  no  part  of  the, 

I  Lord  HowDEN 

projected  railway  will  pass  through  the  lands,  &c.,  of  the  against 

Simpson. 

plaintiff,  or  any  part  thereof.  Verification. 

2.  That  the  projected  railway,  in  the  agreement  men- 
tioned, at  the  time  of  making  the  agreement  was  in- 
tended to  pass  through,  and,  according  to  the  act  in  the 
declaration  mentioned,  is  intended  to  pass  through, 
lands  of  divers  individuals ;  and  that  the  said  agreement 
was  made  and  entered  into  privately  and  secretly 
between  the  parties  thereto,  and  without  the  consent  or 
knowledofe  of  the  mdividuals  throuo-h  whose  lands  the 
said  railway  was  so  intended  to  pass,  and  was  concealed 
from  them  continually  until  the  said  act  was  passed; 
and  that  the  agreement  was  not  disclosed  to,  or  known 
in  or  by,  the  said  parliament  in  and  by  which  the  said 
act  was  so  passed  as  aforesaid,  and  that  the  same  was 
concealed  from  the  legislature  during  the  passing  of  the 
said  act.  And  defendants  further  say  that  plaintiff, 
before  and  at  the  time  of  making  the  agreement,  was, 
and  still  is,  a  peer  of  this  realm  [a).  Verification. 

Demurrer  to  the  first  plea,  for  that  it  did  not  appear 
in  or  by  that  plea  whether  the  company  abandoned  the 
deviated  line  therein  mentioned  before  or  after  the 
passing  of  the  act  of  parliament  in  the  agreement  and 
declaration  mentioned  ;  that  the  money  stipulated  to  be 
paid  by  defendants  was  to  be  paid  at  all  events  within 
six  months  after  the  passing  of  the  act,  and  that  it  was 
no  answer,  in  point  of  law,  that,  after  the  agreement 

(a)  It  was  objected  to  this  plea  that  it  did  not  allege  the  plaintiff  to 
be  a  peer  of  parliament ;  but,  as  the  Court  expressed  an  inclination  to 
permit  an  amendment  in  this  respect,  it  was  agreed  at  tlie  bar  that  the 
argument  should  proceed  as  if  the  necessary  amendment  had  been  made. 


SiMPSON. 
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1839.      made  and  the  act  passed,  the  company  thought  fit  to 
abandon  the  line.  Joinder. 

Lord  HowDEN 

against  There  was  also  a  general  demurrer  to  the  second 

plea,  and  joinder. 

The  demurrers  were  argued  in  the  Court  of  Queen's 
Bench  in  last  Michaelmas  vacation  {a). 

Cresswell  for  the  plaintiff.  As  to  the  first  plea,  the 
making  of  the  road  is  not  a  condition  precedent  to  the 
payment  of  the  money.  The  consideration  for  the  pay- 
ment was  the  plaintiff's  consent  to  the  adoption  of  the 
original  line  proposed  by  the  bill.  The  defendants 
entered  into  an  absolute  engagement  to  pay  the  money 
at  a  fixed  day  after  the  passing  of  the  act;  and  no  alter- 
ation in  the  plans  of  the  defendants  or  of  the  company 
can  now  relieve  them  from  their  obligation.  Suppose 
the  defendants  had  agreed  to  pay  the  plaintiff  a  sum  on 
a  certain  day  in  consideration  of  a  grant  by  the  plaintiff 
to  them  of  a  right  of  way,  would  it  be  any  defence  to  an 
action  for  the  money  that  the  defendants  had  since  re- 
leased their  right  to  the  way  ?  The  payment  is  inde- 
pendent of  the  actual  making  of  the  road  ;  and  the  case 
is  within  the  principle  of  Po7^dage  v.  Cole  {b),  and  the 
law  stated,  in  note  (4)  to  that  case,  by  Mr.  Serjt.  Wil- 
liams {c).  The  plea  does  not  even  shew  that  the 
company  have  yet  obtained  the  necessary  powers  for 
changing  the  line.  [He  then  proceeded  to  argue  the 
demurrer  to  the  second  plea ;  but,  as  the  same  cases, 
with  some  exceptions  noticed  hereafter,  were  cited,  and 

(a)  November  28tli,  1838.    Before  Lord  Benman  C.  J . Patieson, 
Williams,  and  Coleridge  Js. 
(6)  1  Saund.  319.  (c)  1  Wms.  Saund.  320. 


the 
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the  points  upon  this  plea  more  fully  discussed,  in  error,  1839. 
this  part  of  the  argument  has  been  here  omitted.]   

Lord  HowDEN 

against 

Sir  F.  Pollock^  contra.  As  to  the  first  plea,  the 
whole  agreement  has  obvious  reference  to  some  line 
that  shall  pass  over  the  plaintiff's  land.  The  payment 
is  "as  or  towards  compensation  for  the  damage  and  de- 
triment "  which  the  residence  and  estates  of  the  plaintiff 
will  "  sustain  from  the  railway  passing  according  to 
such  deviated  line."  The  company  have  wholly  aban- 
doned the  deviated  line,  and  every  other  line  passing 
over  the  plaintiff's  property ;  and  an  act  has  since  passed 
to  remove  it  far  away  from  the  property  (a).  A  new 
state  of  things  has  arisen,  from  which  it  is  clear  that  the 
defendants  can  have  no  benefit  from  the  agreement, 
and  the  plaintiff  suffer  no  detriment  to  his  estate.  The 
case  resembles  the  second  class  mentioned  in  note  (4)  to 
Pordage  v.  Cole  {b),  namely,  where,  though  the  day  of 
payment  is  fixed,  the  consideration  fails  before  the  day 
arrives.  If  performance  fails,  or  becomes  impossible, 
before  the  day  of  payment,  as  where  the  consider- 
ation is  the  appointment  to  an  office  which  is  abolished 
by  parliament  before  the  day,  no  action  lies  for  the 
money.  [The  rest  of  the  argument  is  omitted  for  the 
reasons  already  mentioned.] 

,  Cressivellf  in  reply,  was  stopped  by  the  Court,  as  to 
the  first  plea. 

(a)  Stat.  7  W.4.&1  Vict.  c.  Ixviii.  (local  and  personal,  public).  See 
post,  p.  814,  note  (a).  This  act  was  passed  30th  June  1837  ;  the  pica 
was  pleaded,  15th  February  1837.  It  was  noticed  by  Cresswell  that  the 
act  (sect.  27)  recognised  and  confirmed  the  contracts  made  under  the 
preceding  act. 

{b)  1  Wins,  Saund.  520. 

Lord 
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1839.         Lord  Denman  C.  J.    We  think  there  is  nothing  in 
the  first  plea.    As  to  the  second  plea, 

Lord  HowDEN 

against  Cur,  adv,  Vult. 

Simpson. 

Lord  Denman  C.  J.,  in  Hilary  term  {January  31st), 
1839,  delivered  the  judgment  of  the  Court. 

This  case  was  argued  in  the  sittings  after  last  term 
upon  demurrer  to  the  pleas.  [After  stating  the  de- 
claration, his  Lordship  continued  as  follows.] 

To  this  declaration,  after  setting  the  agreement  out 
on  oyer,  the  defendant  first  pleaded  a  plea  which  we 
thought  bad  for  reasons  assigned  during  the  argument. 

More  difficult  and  more  important  questions  arise 
upon  the  second  plea.  This  plea  seeks  to  avoid  the 
deed  on  three  several  grounds.  First,  that  the  railway 
at  the  time  of  making  the  agreement  was,  and  by  the 
bill  now  passed  is,  intended  to  be  carried  through  the 
lands  of  divers  individuals,  and  the  agreement  was  en- 
tered into  secretly  without  their  knowledge.  Secondly, 
that  the  agreement  was  not  known  to  parliament,  and 
was  concealed  from  the  legislature  during  the  passing 
of  the  act.  And,  lastly,  whatever  might  be  the  character 
of  such  an  agreement  if  made  between- the  defendants 
and  any  other  than  a  peer  or  member  of  the  legislature, 
that  the  plaintiff's  quality  as  a  member  of  the  Upper 
House,  and  the  duties  incumbent  on  him  as  such,  made  it 
at  all  events  an  illegal  agreement  for  him  to  enter  into, 
and  one  which  he  cannot  enforce.  This  plea  is  demurred 
to  generally ;  and  it  was  contended,  in  the  argument, 
that  on  neither  of  these  grounds  could  the  agreement 
be  impeached.  We  think  that,  the  plea  and  agreement 
being  taken  together,  an  answer  to  the  declaration  is 

disclosed. 
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disclosed,  on  the  ground  that  the  latter  had  m  con-  1839. 
templation  that  which  was  inconsistent  with  material 

^  Lord  HowDEN 

allesrations  in  the  preamble  and  provisoes  in  the  clauses  against 

Si'HPSON 

of  the  intended  bill,  and  that  to  conceal  such  an  agree- 
ment from  the  legislature  was  in  the  eye  of  the  law  a 
fraud  upon  it,  and  any  contract  founded  on  such  con- 
cealment contrary  to  good  faith. 

Whether  an  agreement  of  this  sort,  apart  from  the 
accident  of  concealment,  must  be  necessarily  invalid  in 
itself,  we  need  not  decide.  A  state  of  things  may  per- 
haps be  easily  imagined,  in  which,  from  new  information 
obtained  after  the  first  line  had  been  applied  for,  it 
would  become  just,  as  well  as  expedient,  to  substitute 
another  for  it.  But  the  question  is,  whether  such  a  change 
can  lawfully  be  made  during  the  progress  of  the  bill,  by 
a  secret  compact  between  the  future  company  and  cer- 
tain individuals.  Now  the  line  by  which  a  railway  is  to 
pass  is  at  the  very  root  of  the  whole  project.  Alter  that 
line,  fresh  notices,  fresh  plans,  fresh  consents  become 
necessary.  Had  the  proposed  deviation  been  introduced 
into  this  bill,  it  could  not,  under  ordinary  rules,  have 
passed  in  that  session.  Suppose  then  that  this  agree- 
ment had  been  disclosed  to  parliament,  is  it  clear  that 
the  bill  would  have  been  allowed  to  pass  in  its  present 
state  ?  On  the  contrary,  is  it  not  at  least  equally  pro- 
bable that  some  such  objection  as  the  following  might 
have  prevailed  ?  "  You  come  to  us  for  powers  which 
you  do  not  mean  to  use ;  you  offer  evidence  in  support  of 
the  preamble^  and  desire  us  to  find  it  proved,  when  it  is 
at  the  same  time  clear,  from  your  own  deliberate  agree- 
ment, that  another  line  is  preferred  and  intended  to  be 
adopted  by  you ;  if  you  are  not  as  yet  in  a  condition  to 
ask  us  to  legislate  on  that  line,  it  is  fitting  that  we 

should 
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1839.      should  suspend  legislating  altogether,  until  we  can  have 

"^"^  your  whole  plan  before  us  at  once."  Now,  if  it  is  in  any 
Lord  HowDEN 

against  degree  reasonable  to  suppose  that  the  legislature  might 
have  proceeded  on  such  grounds  as  these,  we  think  it 
clear  that  the  agreement  ought  to  have  been  disclosed, 
and  that  to  conceal  it  was  a  legal  fraud,  because  it  was 
concealing  that  which  might  have  made  the  decision 
other  than  it  was.  Acts  of  this  kind,  it  is  well  known, 
are  to  be  considered  as  bargains  between  the  public  and 
the  parties  applying  for  them,  and  the  legislature  repre- 
sents the  public  in  framing  them ;  it  is  essential,  there- 
fore, that  nothing  be  knowingly  kept  back  which  may 
reasonably  be  expected  to  have  an  influence  on  the 
judgment  of  the  legislature  in  so  framing  them  as  to 
secure  for  the  public  the  best  terms  in  return  for  those 
powers  over  private  property,  and  other  advantages, 
which  the  act  is  to  confer  on  the  parties  applying. 
Upon  principle,  therefore,  we  are  of  opinion  that  this 
agreement,  under  the  circumstances  of  concealment  dis- 
closed by  the  plea,  cannot  be  enforced.  But  it  has 
been  twice  under  the  consideration  of  a  court  of  equity ; 
and  two  other  cases  in  equity,  supposed  to  bear  upon  the 
point,  were  cited  in  the  argument :  it  is  necessary  for  us, 
therefore,  to  see  how  the  point  stands  upon  authority. 
The  present  defendants,  it  seems,  filed  their  bill  pray- 
ing, among  other  things,  that  this  agreement  might  be 
declared  to  be  void,  and  delivered  up  to  be  cancelled, 
and  the  present  plaintiff  enjoined  from  proceeding  in 
this  action.  The  bill  was  demurred  to  generally  for 
want  of  equity  :  in  the  argument  before  Lord  Langdale^ 
the  same  three  objections  to  the  agreement  were  insisted 
on,  as  this  plea  discloses:  the  judgment  proceeded  en- 
tirely on  the  second,  the  same  which  we  have  been 

considering ; 


IN  THE  Second  and  Third  Years  of  VICTORIA. 


803 


considering;  and  upon  that  ground  Lord  Langdale  said,  1839. 

he  saw  very  stroncy  reasons  to  think  that,  when  the  ~ 

Lord  HowDEK 

proper  time  came  for  deciding  it,  the  contract  might  be  against 

Simpson. 

considered  and  held  to  be  illegal ;  he,  therefore,  over- 
ruled the  demurrer  :  Simj)son  v.  Lord  Howden  [a).  This 
decision,  however,  was  reversed,  on  appeal,  by  the  Lord 
Chancellor,  Simpson  v.  Lord  Howden  (Z>),  not  upon 
grounds  which  impeached  the  reasoning  or  opinion  of  ^ 
the  Master  of  the  Rolls,  but  upon  a  point  which  he  had 
disposed  of  in  a  very  fev/  words,  that  the  objections 
made  to  the  agreement  were  all  apparent  on  its  face, 
and  available  in  a  court  of  law,  and  that  there  was  no 
instance  in  which  a  court  of  equity  had  given  relief 
under  such  circumstances.  Some  expressions,  however, 
are  reported  to  have  fallen  from  his  Lordship  from 
which  it  may  be  probably  inferred  that  he  at  that  time 
considered  the  reasoning  of  the  Master  of  the  Rolls  as 
inconclusive ;  but  there  is  nothing  which  approaches 
even  to  a  formed  opinion  on  the  subject. 

Two  other  cases  were  cited.  The  first  is,  The  Vaux- 
hall  Bridge  Company  v.  Earl  Spencer  (c).  The  subject 
of  discussion,  there,  was  an  agreement  made  before 
the  passing  of  the  Vauxhall  Bridge  Act,  between  the 
projectors  and  the  trustees  of  the  Batter  sea  Bridge  : 
clauses  to  indemnify  the  latter  for  losses  which  they 
might  sustain  by  the  erection  of  the  new  bridge  had 
been  introduced  into  the  bill,  but  they  were  objected 
to  on  the  second  reading  in  the  Lords,  and  the  bill  was 
in  consequence  withdrawn.  This  agreement  was  then 
secretly  made,  by  which  a  sum  of  money  was  to  be 
secured,  and  ultimately  made  payable  to  the  proprietors 

(a)  1  JTeen,  583.  (&)  3  Mi/l,  ^  Cr.  97. 

(c)  2  Madd,  356. ;  and,  on  appeal,  Jac,  64. 

of 
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1839.       of  the  Battersea  Bridge^  in  lieu  of  the  indemnity  in- 

tended  to  have  been  given  by  the  clauses  in  the  bill. 
Lord  HowDEN  ^ 

against  These  were  then  expunged,  and  the  bill  presented 
and  passed  without  them.  It  is  unnecessary  to  notice 
some  difference  of  facts  which  exists  between  the  two 
cases,  because  it  does  not  affect  the  ground  of  the  Vice- 
Chancellor's  (Sir  T,  Plumer'*s)  decision,  which  directly 
applies  to  the  present  question.  He  says  (a),  "  The 
legislature  and  the  public  must  have  supposed  the  claim 
of  compensation  was  given  up,  and  that  the  money  to 
arise  from  the  tolls  was  to  be  applied  as  the  act  directs, 
and  not  in  discharge  of  the  money  secured  by  this 
secret  agreement.  If  the  compensation  had  been  pub- 
licly insisted  upon,  the  legislature  might  have  passed  the 
bill  without  regarding  the  claim,  or  if  they  thought  it 
a  proper  claim,  might  have  refused  to  pass  the  bill,  on 
the  ground  that  the  satisfaction  of  the  claim  would  be 
too  great  a  burthen  upon  the  undertaking.  The  object 
of  the  agreement  was  to  prevent  an  opposition  to  the 
bill  in  parliament,  and  it  w^as  to  be  concealed  from  the 
legislature.  Such  an  underhand  agreement  was  a  fraud 
upon  the  legislature,  and  contrary  to  principles  of 
public  policy.  The  contract  vt^as  invalid."  The  de- 
cree, however,  which  his  Honor  pronounced  after  this 
strong  expression  of  opinion,  did  not  decide  on  the 
invalidity  of  the  bonds  given  in  pursuance  of  the  agree- 
ment, but  left  that  to  be  tried  at  law.  There  was  an 
appeal,  and  Lord  Eldon  {h)  affirmed  the  decree.  In 
the  course  of  his  judgment,  however,  he  is  reported 
to  have  made  some  remarks  from  which  it  appears  that, 
in  the  view  which  he  took  of  the  facts,  he  doubted  of 
the  soundness  of  Sir  T.  Flumer?,  reasoning.    But  it  is 

(a)  2  Mad.  367.  (&)  Jac,  64. 
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remarkable  that,  as  he  stated  them,  he  seems  not  to  1839. 
have  adverted  to  that  circumstance  of  purposed  con-  , 

Lord  HowDEN 

cealment  from  the  legislature  on  which  Sir  T.  Plumer  against 

SlMPSOK. 

had  laid  so  great  stress,  and  that  he  certainly  sup- 
poses a  state  of  things  before  the  Lords,  on  the  second 
reading,  very  different  from  that  alleged  in  the  plain- 
tiff's bill  and  admitted  by  the  demurrer.    By  the  bill, 
it  appeared  that  several  Lords  "  entertained  objections," 
especially  to  the  clauses  in  question,  "  on  the  ground  that 
such  a  contract  was  illegal  and  contrary  to  public  policy, 
being  founded  on  an  improper  principle,  and  was  likely 
to  operate  as  a  bar  to  the  general  improvement  of  the 
country  "  (a).    This  Lord  Eldon  is  made  treat  as  "  some- 
thing that  fell  from  some  member  of  the  committee,"  as 
an  imagination  "  that  scruples  would  be  entertained ; " 
and  an  objection,  made  by  one  member  of  the  com- 
mittee,    not  sanctioned  or  known  by  the  House  at 
large  "  (Z>).    With  all  the  respect  which  we  unfeignedly 
feel  for  the  decisions  of  that  most  able  and  cautious 
judge,  we  are  compelled  to  say  that  the  reasoning  which 
he  is  stated  to  have  used,  even  on  his  own  view  of  the 
facts,  appears  to  us  to  be  wholly  inconclusive.    "  It  is 
argued,"  he  says,  "  that  this  was  a  fraud  upon  the 
legislature,  but  I  think  it  would  be  going  a  great  way 
to  say  so,  for  non  constat,  if  it  had  been  pushed  to  the 
extent  of  taking  the  opinion  of  the  House,  that  it  might 
not  have  passed  the  bill  in  its  former  shape."  But,  if  the 
House  might  have  refused  to  pass  it  in  that  shape,  which 
is  a  priori  equally  supposable,  and  which  the  particular 
circumstances  alleged  make  more  probable,  and  if  they 
were  the  constituted  judges  to  determine  whether  they 
would  or  no,  and,  still  further,  if  the  parties  applying 

(a)  2  Mad.  357.  Jac.  68. 

for 
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1839.  for  their  decision  knowingly  withhold  from  them  ma- 
terial facts,  we  are  at  a  loss  to  understand  how  the 
possibility  of  a  decision  the  same  way,  even  with  those 
facts  apparent,  removes  the  imputation  of  fraud,  or  the 
objection  on  the  score  of  public  policy. 

One  case  remains  to  be  noticed,  that  of  Edwards  v. 
T/ie  Grand  Jimction  Railway  Com-pany  («).  The  facts  of 
that  case,  so  far  as  they  bear  on  the  present  point,  were 
these.  The  line  of  an  intended  railway  was  to  cross 
a  turnpike  road.  The  trustees  opposed  the  bill,  and 
prepared  a  petition  to  the  Lords  against  it.  Subse- 
quently a  meeting  took  place,  and  clauses  were  agreed 
on  to  be  introduced  into  the  bill,  which  were  satisfactory 
to  the  trustees,  and  on  the  faith  of  which  they  agreed 
to  withdraw  their  petition.  It  was  then  suggested,  on 
the  part  of  the  railway,  that,  as  the  introduction  of  the 
clauses  into  the  bill  would  occasion  delay  and  expense, 
the  trustees  should  accept  an  agreement  embodying 
their  substance  in  lieu  of  them.  This  was  yielded  to, 
and  the  bill  passed  without  them.  The  question  was 
whether  this  agreement  was  binding ;  and  both  the 
present  Vice  Chancellor  and  Lord  Chancellor  held  that 
it  was.  That  case,  however,  is  obviously  distinguish- 
able from  the  present.  In  the  first  place  the  bill,  as  it 
passed,  contained  nothing  inconsistent  with  the  stipu- 
lations in  the  agreement,  a  circumstance  relied  on  by 
the  Lord  Chancellor  in  his  judgment.  Secondly,  if  the 
clauses  had  been  inserted,  the  opposition  of  the  trustees, 
who  were  alone  interested  in  them,  would,  ex  concessis, 
have  been  equally  withdrawn ;  and  then,  the  only 
parties  interested  assenting,  the  bill  would  have  passed 
according  to  the  usual  course  of  the  legislature  with 
such  bills  under  the  same  circumstances ;  but,  as  the 

(a)  1  Myl  §•  Cr.  650. 

agreement 
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agreement  was  to  effect  the  very  thing  which  the  1839. 
clauses  would  have  provided  for,  it  is  impossible  to  say       '  ' 

Lord  HowDKK 

the  legislature  were  imposed  upon  by  it.    This  case,  against 

...  ,  -  Simpson, 

therefore,  is  not  in  point  to  one  where  the  agreement 
between  the  parties  and  the  enactments  of  the  bill  are 
opposed  to  each  other.  It,  in  fact,  decided  no  more 
than  this,  so  far  as  it  bears  on  our  present  inquiry,  that 
an  agreement  to  make  a  particular  bridge  or  viaduct  of 
not  less  than  fifty  feet  in  width,  in  consideration  of 
withdrawing  opposition  to  a  bill,  one  clause  of  which 
restricted  the  company  from  making  any  bridge  or 
viaduct  less  than  fifteen  feet  wide,  might  be  binding. 

It  appears,  then,  that  the  conclusion  to  which  we  have 
come  is  sanctioned  by  the  judicial  opinions  of  Sir 
T.  Plumer  and  Lord  Langdale ;  and  that  there  is  no 
decision,  nor  any  clear  expression  of  an  opinion,  the 
other  way.  We  think  there  is  great  weight  in  the 
objection  which  arises  to  the  validity  of  this  contract 
from  its  being  kept  secret  from  the  parties  interested, 
who  had  given  their  assent  to  the  bill  which  enacted  a 
different  line,  and  might  either  have  withheld  their 
assent  at  first,  or  withdrawn  it  and  opposed  the  bill 
afterwards,  if  they  had  known  of  the  intended  deviation. 
But  the  view  we  have  already  explained  renders  any 
remarks  on  that,  or  the  remaining  point  in  the  case, 
unnecessary. 

We  are,  upon  the  whole,  of  opinion  that  the  second 
plea  is  good,  and  there  must  be 

S.  Judgment  for  the  defendants. 

The  plaintiff  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  on  the  judgment  upon  the  second  plea.  The 
case  was  argued  in  this  vacation,  Tuesday,  June  18th, 

Vol.  X.  3  H  before 
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1839.  before  Tindal  C.  J.,  Vaughan,  Bosanquet,  and  Ers" 
rd  HowDEN  ^^^^^      '  Gurney,  and  Maule  Bs. 

against 
Simpson, 

Cresswell  for  the  plaintiff  in  error  (the  plaintiff  below). 
None  of  the  points  made  for  the  defendants  in  the  court 
below  can  be  supported. 

First,  it  was  contended  that  Lord  Howden,  being  a 
peer  of  parliament,  could  not  legally  make  a  pecuniary 
contract  respecting  the  passing  of  a  legislative  measure. 
It  was  not  denied  that  any  individual,  not  a  member  of 
parliament,  might  accept  a  compensation  for  abandoning 
his  opposition  to  a  measure  which  injured  him ;  and  no 
reason  can  be  assigned  for  depriving  a  peer  of  such  a 
right.  It  is  not  a  recognised  principle  that  a  member 
may  not  vote  in  cases  affecting  his  interests ;  if  it  were, 
no  landowner  could  vote  on  the  question  of  the  corn 
laws,  no  proprietor  of  Bank  or  East  India  Stock  on  a 
question  relating  to  the  charters  of  the  Bank  or  East 
India  Company.  But,  further,  it  is  not  to  be  assumed 
that  Lord  Howden  would  give  any  vote  at  all  on  this 
question;  that  is  not  contemplated  in  the  agreement, 
nor  is  he  compellable  to  do  so ;  and  he  does  not  agree 
to  support  the  measure,  but  only  to  withdraw  his  op- 
position. He  might,  besides,  cease  to  oppose  in  the 
character  of  a  landowner,  as  other  landowners  might, 
by  not  instructing  any  agent  to  appear  against  the  bill, 
and  yet  be  free  to  decide  either  way,  in  his  legislative 
capacity,  upon  a  view  of  the  public  good  or  evil  which 
the  measure  appeared  to  him  likely  to  produce. 

Secondly,  it  was  objected  that,  as  the  line  was  to  pass 
through  the  land  of  other  persons,  it  was  a  fraud  on 
them  to  make  this  agreement  without  their  knowledge. 
But  they  had  no  right  to  be  privy  to  any  terms  which 

an 
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an  individual  landowner  might  choose  to  make  with  1839. 
the  company.    If  there  was  any  obligation  to  comma- 

,  '  .  Lord  HowDEN 

nicate  such  a  bargain  to  the  other  landowners,  it  was  against 
incumbent  on  the  defendants :  the  plaintiff  entered  into 
no  express  or  implied  contract  or  understanding  with 
any  other  landowners. 

Thirdly,  it  was  objected  that  this  agreement  was  not 
made  known  to  parliament  at  the  time  when  the  act 
was  passed.  Now  the  agreement  is  between  the  plain- 
tiff and  the  company ;  and  the  plaintiff  has  never  done 
any  thing  imposing  upon  him  the  necessity  of  commu- 
nicating with  Darliament  at  all.  The  course  in  such 
transactions  is,  in  fact,  for  parties  to  announce  to  the 
committees  of  the  houses  that  they  have  agreed ;  but 
parliament  does  not  interfere  with  the  terms  of  such 
agreements.  It  is  contended  that,  inasmuch  as  the 
agreement  provides  for  a  future  deviation,  the  legislature 
was  deceived,  and  the  plaintiff  was  a  sharer  in  the  deceit, 
because  the  parties  had  in  contemplation  to  represent 
one  line  as  the  best  to  parliament,  and  then  construct 
another.  This  view  seems  to  have  been  partly  sanc- 
tioned by  Lord  Langdale  M.  R.,  in  Simpson  v.  Lord 
Howden  (a),  where  a  bill  was  filed  by  the  present  de- 
fendants, praying  to  have  the  agreement  delivered  up  to 
be  cancelled,  and  a  demurrer  to  the  bill  was  over-ruled. 
But  Lord  Howden  was  no  party  to  any  misrepresent- 
ation; he  simply  assents  to  a  proposal  that  he  shall  give 
up  his  interests  in  the  company's  favour,  on  condition 
of  a  certain  compensation  and  of  an  alteration  to  be 
obtained,  if  possible,  which  is  to  lessen  the  injury  done 
to  him.    The  not  communicating  such  an  agreement  to 

(a)  1  ITeen,  583. 

3  H  2  strangers 
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1839.  strangers  cannot  make  it  illegal  unless  it  be  illegal  in 
,  itself:  and  The  VauxhaU  Bridge  Company  v.  The  Earl 

Lord  HowDEN  °  j.  ^ 

against  Speticer  [a)  shews  that  withdrawing  opposition  to  a 

bill  may  be  a  good  consideration  for  payment  to  be 
made  in  compensation.  Possibly,  if  the  contract  had 
provided  for  positive  concealment,  the  objection  would 
have  been  more  specious.  Catlin  v.  Bell  (b)  and 
Hodgson  v.  Temple  (c)  shew  that  a  bargain  respecting 
goods  may  be  enforced  by  a  party  who  knew  that  the 
other  party  intended  to  smuggle  them.  \Tindal  C.  J. 
Not  if  the  bargain  is  to  effect  that.]  That  distinction  is 
in  favour  of  the  plaintiff.  Lord  LangdaWs  decision  in 
Simpson  v.  Lord  Howden  {d)  was  reversed  by  Lord  Cot- 
tenham  C. ;  Simpson  y.  Lord  Howden  [e).  The  Lord 
Chancellor  there  threw  doubt  upon  the  doctrine  laid  down 
by  the  Master  of  the  Rolls  on  the  point  now  under  dis- 
cussion ;  but  he  reversed  the  judgment,  it  is  true,  upon 
a  distinct  point.  Suppose  this  contract  had  been  made 
before  the  act  was  applied  for,  what  pretence  would  there 
have  been  for  treating  it  as  a  fraud  on  parliament  ?  But 
what  difference  can  it  make  that  the  contract  was  not 
concluded  till  the  bill  was  in  parliament,  the  terms  being 
the  same  ?  Or,  again,  suppose  the  act  had  passed  before 
any  contract  had  been  made,  and  afterwards,  upon  Lord 
Howden  claiming  compensation  before  a  jury,  the  parties 
had  agreed  to  give  him  5000/.,  and  attempt  to  obtain  a 
fresh  act  authorising  a  deviation.  That  transaction 
would  have  been  free  from  the  objection  now  made,  yet 
the  situation  of  all  parties  would  have  been  the  same  as 


(a)  Jacob,  64.  (b)  A  Campb.  183. 

(c)  5  Tatmt.  181.  (d)  1  Keen,  583. 

(e)  3  Myl  ^  Cr.  97. 
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it  is  now.  It  can  make  no  difference  whether  the  money  1639. 
be  to  be  paid  immediately,  or  six  months  after  the  royal 

Lord  HowDEK 

assent  shall  have  been  given.  Indeed,  the  record  does  against 
not  shew  that  the  bill  was  before  parliament  at  the  time 
of  the  contract.  No  objection  can  arise  upon  the 
ground  of  public  policy ;  the  general  policy  of  the  law 
is,  that  any  owner  of  property  shall  make  such  terms 
respecting  the  abandonment  of  any  of  his  rights  as  may 
seem  fit  to  himself  and  the  other  contracting  party. 
Further,  supposing  the  contract  vicious,  so  far  as  re- 
gards the  deviation,  the  other  terms,  which  contain 
simply  an  abandonment  of  Lord  Howdefi^s  rights  for  a 
consideration,  may  well  stand.  If  some  of  the  cove- 
nants of  an  indenture,  or  of  the  conditions  endorsed 
upon  a  bond,  are  against  lawy  and  some  good  and 
lawful,"  "  the  covenants  or  conditions  which  are  against 
law  are  void  ab  initio,  and  the  others  stand  good;" 
Pigofs  Case  (a).  The  same  rule  as  to  conditions  void 
by  the  common  law  is  to  be  found  in  Norton  v. 
Simmes  {b)  and  Mosdel  v.  Middleton  (c).  It  is  true  that 
if  part  of  the  consideration  of  a  promise  be  against  law 
the  whole  contract  is  void;  Featherston  v.  HutcJiinson  {d) ; 
but  here  the  question  arises  as  to  distinct  parts  of  the 
promise  itself.  Gaskell  v.  King^e)^  J^^gg  v.  Shuttle- 
"worth  (g),  Howe  v.  Si/nge  {k),  illustrate  this  point. 
[_Maule  B.  In  those  cases  the  illegality  consisted  in 
contracting  not  to  claim  deductions  in  respect  of  the 
property-tax;  stat.  46  G.  3.  c.  65.  s,  11.5.  enacted  that 
"all  contracts,  covenants,  and  agreements  made  or 

(a)  11  Bep.  26  b,  27  b.      (b)  Hob.  12.  See  p.  14.  (5th  ed.). 
(c)  1  Ventr.  237.  (d)  Cro.  Eliz.  199. 

(e)  11  ^Jas^,  165.  (g)  13  ^as^,  87. 

(Ji)  15  East,  440. 

3  H  3  entered 
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1839.       entered   into,    or  to  be  made  or  entered  into  for 
L  d  H         payment  of  any  interest  rent  or  other  annual  payment 
against       aforesaid  in  full,  without  allowing  such  deduction  as 

Simpson. 

aforesaid,  shall  be  utterly  void,"  The  particular  cove- 
nant, &c.,  was  all  that  the  words  of  the  statute  reached.] 
Kerrison  v.  Cole  («),  Chesman  v.  Nainby  (b),  Newman  v. 
Newman  {c),  are  also  illustrations  of  the  general  distinc- 
tion. \_Tindal  C.  J.  mentioned  Mouys  v.  Leake  [d),'] 
If  the  legal  and  illegal  contracts  depend  one  upon  the 
other,  the  law  no  doubt  is  the  other  way ;  but  that  is 
not  so  here.  [^Parke  B.  If  I  sell  a  horse  to  a  man  who 
agrees  to  give  me  50/.  and  steal  another  horse,  am  I 
enforcing  an  illegal  bargain  by  suing  for  the  50/.  ?] 

Joseph  Addison^  contra.  The  answer  to  the  question 
just  put  would  depend  upon  the  fact,  whether  the  horse 
was  given  for  the  50/.  and  the  promise  to  steal,  or  whe- 
ther the  promise  to  steal  was  altogether  an  independent 
matter,  and  the  horse  was  sold  for  the  50/.  only.  In 
the  latter  case,  an  action  might  be  brought  for  the  50/., 
not  in  the  former;  but  the  case  here  resembles  the  former. 
Tiie  plaintiff  withdraws  his  opposition,  and  gives  "  his 
assent,"  on  condition  of  the  stipulations  in  the  agreement 
being  performed.  Now  the  agreement  contains  a  stipula- 
tion that  the  defendants  will  endeavour  to  obtain  an  act 
authorising  them  to  deviate.  And  the  covenant  of  the 
defendants  is  that,  if  the  "  present  bill "  be  passed  in 
the  then  session,  they  will  pay  the  plaintiff  5000/.  for 
compensation  in  respect  of  the  railway  as  made  on  the 
deviated  line,  exclusive  of  other  possible  damages.  It 

(a)  8  East,  231. 

(6)  2  Sir.  739.  S.  C.  2  Ld.  liaym.  1456.  -S*.  C,  in  error  in  Dom. 
Froc,  1  Bro.  P.  C  234.  (2d  ed.). 

(c)  4M.     S,  66.  {d)  8  T.  E.  411. 

cannot 
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cannot  be  said  that  the  deviation  is  not  a  part  of  the  1839. 
contract  mixed  up  with  the  whole.    If  the  line  made  "  

Lord  HowDEN 

according  to  the  deviation  be  illegal,  the  5000/.  cannot  against 
be  recovered ;  for  it  is  to  be  paid  for  the  damage  done 
by  that  line. 

In  answer  to  the  first  objection  it  is  contended  that 
the  plaintiff  had  a  right  to  bargain  as  to  his  own  land, 
although  he  was  a  peer.  But  the  objection  is  that  he  is 
selling  his  vote.  \_Erskine  J.  The  dissent  may  be 
merely  in  the  character  of  an  individual.]  He  con- 
tracts, not  merely  to  withdraw  his  opposition,  but  to 
"  assent:"  if  he  had  voted  against  the  bill,  that  would 
have  been  a  breach  of  the  contract  {a). 

In  answer  to  the  second  objection,  it  is  said  that  any 
party  interested  may  individually  get  the  best  terms 
which  he  can.  But,  if  the  whole  be  part  of  a  common 
scheme,  as  a  railway,  a  secret  bargain  by  one  such  party 
is  a  fraud  on  the  rest.  \Tindal  C.  J.  You  would  com- 
pare it  with  a  deed  of  composition,  where  the  law  will 
not  permit  one  creditor  secretly  to  get  better  terms  than 
the  others.]  It  is  an  analogous  case.  If  the  other  parties 
had  known  of  these  terms,  they  would  themselves  have 
probably  made  their  bargains  differently.  [Erskine  J. 
It  is  not  averred  that  any  one  was  to  know  what  any 
other  gave.  It  is  not  like  a  case  of  underwriters  sub- 
scribing the  same  policy :  each  may  have  assented  on 
different  terms.  Parke  B.  Under  a  deed  of  composi- 
tion, each  creditor  is  supposed  to  receive  the  same  terms, 
and  no  one  would  join  if  he  were  told  that  the  debtor 
meant  to  make  separate  bargains  with  each.]  All  parties 

(a)  On  this  point,  Sir  F.  Pollock  cited,  in  the  Court  below,  Gilbert  v. 
Sykes,  16  East^  150.,  and  the  words  of  Lord  Mansfield  in  Jones  v.  Ran^ 
dall,  Coivp.  37,  39. 

3  H  4  are 
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1839.  are  together  before  parliament.  The  agreement  is  Uke 
a  baroain  for  ffivinff  a  creditor  money  to  induce  him  to 

Lord  HowDEN  ^  . 

against  sign  a  Certificate.  Besides,  the  other  parties  here  assent 
upon  the  beUef  that  the  railway  is  to  follow  the  line 
preferred  in  the  original  bill,  which  (sect.  46)  prohibits 
a  deviation,  except  within  small  limits  (a).  Their  con- 
sent is  not  stipulated  for  in  the  agreement;  and  it  is 
not  only  possible,  but  highly  probable,  that  they  would 
have  opposed  the  original  bill  had  they  been  made  ac- 
quainted with  this  bargain.  When  they  have  to  oppose 
the  new  bill  their  situation  is  altered.  The  bargain  is, 
in  effect,  for  the  misapplication  of  the  funds. 

Lastly,  the  transaction  is  a  fraud  on  the  legislature, 
who  are  trustees  for  the  public.  It  is  a  secret  agree- 
ment to  obtain  the  consent  of  parliament  on  the  suppo- 
sition that  a  line  is  to  be  followed,  which  it  is  intended 
to  abandon.  The  Vauxhall  Bridge  Company  v.  The 
Earl  of  Spencer  (b)  has  been  cited  to  shew  the  legality  of 
such  a  bargain.  That  case  came  first  before  Sir  Thomas 
Plumery  V.  C.  ;  VauochaLl  Bridge  Company  v.  Earl 
Spencer  (c)  ;  and  his  Honor  held  the  agreement  to  be 
illegal.  But  afterwards,  when  the  answers  were  put  in, 
the  concealment  from  the  legislature,  and  agreement  to 
conceal,  were  contradicted  ;  and  in  that  shape  the  case, 
The  Vauxhall  Bridge  Company  v.  The  Earl  of  Spencer  (^), 
came  before  Lord  Eldo7i  whose  language,  therefore, 
cannot  apply  to  this  case.    Lord  Co^/^w^«w's  judgment 

(a)  The  act  is  stat.  6  &  7  4.  c.  Ixxxi.  (local  and  personal,  public), 
"  for  making  a  railway  from  the  city  of  York  to  and  into  the  township 
of  Altofts,  with  various  branches  of  railway,  all  in  the  West  Riding  of 
the  county  of  York  or  county  of  the  said  city."  See  stat.  7  W.  4.  & 
1  Vict,  c.  Ixviii.  (local  and  personal,  public),  "  to  alter  the  line  of  the 
York  and  North  Midland  railway,  and  to  amend  the  act  relating  thereto." 
(6)  Jacob,  64.  (c)  2  Madd.  356. 

in 
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in  Simpson  v.  Lord  Howden  [a)  decides  nothing  as  to  the  1839. 
principle  now  in  question ;  and  Lord  Lanpdale^^  opinion,  ~ 

^         ^  ^  o  i  Lord  HowDEN 

in  the  previous  case  of  Simpson  v.  Lord  Howden  (b),  is  '  against 

Simpson. 

expressly  in  favour  of  the  defendants.  In  Edwards  v. 
The  Grand  Junction  Railway  Company  [c]  a  private 
agreement  to  cease  opposing  the  bill,  in  consideration 
of  some  advantages  in  addition  to  those  given  by  the 
act,  was  considered  not  to  be  illegal  on  the  ground  of 
injustice  towards  shareholders  who  were  ignorant  of  the 
agreement.  But  there,  as  Lord  Cottenham  C.  pointed 
out,  the  advantage,  which  was  the  construction  of  a 
bridge  wider  than  those  which  the  company  were  com- 
pelled to  make  by  the  act,  was  consistent  with  it:  here  the 
contract  is  for  a  line  inconsistent  with  the  original  bill. 

Cresswell,  in  reply.  The  5000/.  is  not  given  for  the 
damage  done  by  the  intended  deviation.  Lord  Howden,  in 
consideration  of  withdrawing  his  opposition,  is  to  receive 
5000/.  at  any  rate ;  and  more  if  the  deviated  line  be 
not  adopted. 

As  to  the  word  "  assent,"  it  relates  merely  to  the 
proof  required  by  parliamentary  committees  respecting 
individual  landowners. 

Cur,  adv.  vulL 


TiNDAL  C.  J.,  in  this  vacation  (3d  July),  delivered 
the  judgment  of  the  Court. 

In  this  case  a  writ  of  error  has  been  brought  on  a 
judgment  of  the  Court  of  Queen's  Bench  on  a  demurrer 
to  a  plea.  Lord  Howden,  the  plaintiff  below,  brought 
an  action  against  the  defendants  upon  a  covenant  con- 

(a)  3Myl.  4;  Cr.  97.  (b)  1  Keen,  5S3> 

(c)  1  Myl.  §•  Cr.  650. 

tained 
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1839.  tained  in  a  deed,  by  which,  after  reciting  that  a  bill  had 
been  introduced  into  parliament  for  making  a  railway 

Lord  HowDEN    ^  o  ^ 

against  intended  to  pass  through  the  estates,  and  near  the  man- 
sion, of  the  plaintiff,  and  which  the  plaintiff  thought 
likely  to  be  injurious  thereto,  and  therefore  he  was  a 
dissentient  from  the  undertaking,  and  was  about  to  op- 
pose the  passing  of  the  said  bill,  the  plaintiff  agreed,  on 
condition  of  the  stipulations  in  the  agreement  contained 
being  performed,  to  withdraw  his  said  opposition  to  the 
bill,  and  assent  to  the  railway ;  and  the  defendants,  four 
of  the  proprietors  of  the  intended  railway,  agreed,  in 
case  the  said  bill  should  be  passed  into  a  law  within  the 
then  session  of  parliament,  to  give  5000/.  to  the  plaintiff 
towards  compensation  for  the  damage  he  would  sustain, 
within  six  months  after  the  passing  of  the  act ;  and  also 
agreed  that  they  would,  in  the  next  session  of  parlia- 
ment, apply  for,  and  use  their  best  endeavours  to  obtain, 
an  amended  act,  for  making  a  deviation  from  the  line  of 
the  railway  in  a  particular  direction.  The  deed  con- 
tains many  other  stipulations,  not  material  to  be  ad- 
verted to ;  but  it  is  to  be  observed  that  there  is  none 
which  expressly  states,  or  from  which  it  can  be  implied, 
that  the  agreement,  or  any  part  of  it,  was  to  be  kept 
secret.  The  declaration  on  this  deed  alleges  that  the 
act  passed,  and  that  six  months  had  since  elapsed,  and 
that  the  money  was  not  paid. 

The  first  plea  states  that  the  company  of  proprietors 
had  abandoned  the  proposed  line,  and  in  lieu  thereof 
resolved  to  adopt  another,  which  entirely  avoided  the 
lands  of  the  plaintiff ;  and  had  presented  a  petition  to 
parliament  for,  and  were  using  every  effort  to  obtain,  an 
act  of  parliament  for  carrying  it  into  effect. 

To  this  plea  there  was  a  demurrer ;  and  the  Court  of 

Queen's 
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Queen's  Bench  held  the  plea  to  be  bad.    And,  on  the  1839. 
argument  before  us,  it  was  not  insisted  that  it  was  a  good  ' 

Lord  HowDEN 

plea.    It  is,  indeed,  beyond  all  question  that  this  plea  against 

„     ,  17     1  Simpson. 

anords  no  answer  to  a  covenant  to  pay  the  5000/.  abso- 
lutely at  the  end  of  six  months  after  the  passing  of  the 
act. 

Upon  the  second  plea,  to  which  there  was  also  a  de- 
murrer, the  Court  of  Queen's  Bench  gave  judgment  for 
the  defendants.  (His  Lordship  here  read  the  second 
plea,  p.  797j  ante.) 

The  objections  founded  on  this  plea  were  threefold. 
First,  that  the  deed  was  a  fraud  on  the  legislature ; 
secondly,  that  it  was  a  fraud  on  the  proprietors  of  lands 
on  the  line  of  the  railway ;  and,  thirdly,  that  it  was 
void  because  it  was  against  law  that  the  plaintiff,  a  peer 
of  parliament,  should  make  a  bargain  which  placed  his 
private  interest  in  conflict  with  his  public  duty. 

The  Court  of  Queen's  Bench  decided  that  the  deed 
was  invalid  on  the  first  ground,  and  gave  no  opinion 
upon  the  other  two ;  and  indeed  little  reliance  was 
placed  on  them  in  the  course  of  the  argument  in  this 
Court.  And  we  are  of  opinion  that  no  one  of  those  ob- 
jections ought  to  prevail,  and  that  the  judgment  must  be 
reversed. 

The  ground  upon  which  the  deed  in  question  was 
contended  to  be  a  fraud  on  the  legislature  is  this,  — that 
the  plaintiff  and  the  defendants  were  to  be  considered 
as  having  agreed  together  to  represent  to  the  legislature 
the  line  of  road  described  in  the  then  pending  bill  as 
the  line  which  was  to  be  adopted  and  acted  upon^ 
whilst,  in  truth,  they  intended  at  the  time  to  apply  for, 
and  adopt,  and  act  on,  another,  if  obtained.  This  is 
th^  view  which  Lord  Langdale  inclined  to  think  might 

ultimately 
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1839.  ultimately  be  taken  of  this  triansaction  (a).  It  was  also 
^    ~~~  arffued  that  Lord  Homden  and  the  proprietors  must  be 

Lord  HowDEN  * 

against  Considered  as  having  agreed  to  represent  the  proposed 
line  of  the  road  as  the  best  for  the  public  interests, 
though  in  reality  they  never  meant  to  carry  it  into  effect, 
and  had  a  better  in  prospect.  In  either  view  of  the 
case,  the  supposed  fraud  consists  in  an  intention  to  make 
a  Jalse  representation  to  the  legislature,  by  stating  the 
object  of  the  adventurers  to  be  to  carry  one  line  into 
effect,  and  concealing  the  design  of  applying  for  an- 
other. In  both  it  is  essential,  in  order  to  make  the  deed 
a  fraud  on  the  legislature,  that  the  contract  to  apply  for 
a  new  act  should  be  intended  by  both  parties  to  be  kept 
secret  from  it.  For,  if  it  was  to  be  disclosed,  the  idea 
of  an  intended  fraud  upon  parliament  is  obviously  out 
of  the  question.  It  is  not  enough  that  the  existence  of 
such  an  agreement  was,  at  the  time  of  entering  into  it, 
and  afterwards,  in  fact,  kept  secret  from  the  legislature 
and  all  the  world  besides,  by  both  parties.  The  quality 
of  the  agreement,  whether  fraudulent  or  not,  must 
depend  upon  the  intention  of  the  parties  to  it  at  the 
time  of  making  it ;  and,  if  there  did  not  then  exist  the 
intention  of  deceiving  the  legislature,  by  concealing 
from  it,  whilst  the  petitioners  were  asking  for  one  set  of 
powers,  the  purpose  of  asking  afterwards  for  others,  the 
agreement  cannot  be  void,  whatever  imputation  might 
rest  on  the  conduct  of  the  parties  in  making  the  subse- 
quent concealment.  This  point  appears  to  us  to  be 
clear ;  and,  on  looking  carefully  at  the  plea,  we  find 
that  there  is  no  averment  of  any  such  intention  on  the 
part  of  the  plaintiff  or  of  the  defendants  at  the  time  of 


(a)  Simpson  v.  Lord  Howden,  1  £een,  583 i 
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the  making  of  the  agreement,  or  of  any  intention  to  1839. 
make  any  untrue  statement  to  the  legislature.    It  is,  ^  TT! 

°  '    Lord  HowDEN 

indeed,  alleged  in  the  plea  that  the  agreement  was  agaimtt 

Simpson. 

secret,  and  was  kept  secret ;  but  it  is  quite  consistent 
with  every  averment  in  the  plea  that  both  parties  may 
have  been  innocent  of  any  original  fraudulent  under- 
standing that  the  transaction  should  be  kept  secret  at 
the  time  the  deed  was  executed.  As  the  instrument  is 
not,  upon  the  face  of  it,  fraudulent,  as  no  intention  of 
making  any  false  representation,  or  of  concealing  any 
thing,  can  be  collected  from  any  part  of  it,  the  facts 
which  make  it  fraudulent  ought  to  be  distinctly  alleged 
in  the  plea :  and  no  such  facts  are  alleged.  The  subse- 
quent concealment  from  the  legislature  might  indeed 
have  been  used  as  evidence  to  the  jury  of  the  prior 
intent  to  conceal,  if  that  intent  had  been  averred;  but 
such  subsequent  concealment  would  be  evidence  only, 
and  would  by  no  means  be  conclusive  evidence ;  it 
cannot  be  used  to  supply  the  want  of  such  a  distinct 
averment.  It  is  not  necessary,  therefore,  to  decide 
whether  such  an  intention,  if  it  existed,  would  have 
avoided  the  deed,  and,  if  averred  on  the  plea,  would 
have  made  it  a  sufficient  answer  to  the  declaration. 
Now  this  defect  in  the  plea  does  not  appear,  so  far  as 
we  know,  to  have  been  distinctly  brought  to  the  atten- 
tion of  the  Court  of  Queen's  Bench  ;  and  the  judgment 
pronounced  by  that  Court  seems  to  have  proceeded 
upon  an  assumption  of  the  intention  of  both  parties  to 
keep  the  whole  transaction  secret. 

The  same  observation  disposes  altogether  of  the  ob- 
jection to  the  deed  on  the  ground  that  it  was  a  fraud  on 
the  landowners.  It  is  suggested  to  be  a  fraud,  either 
on  the  ground  that,  if  the  fact  of  Lord  Ho'wden  having 

obtained 
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1839.      obtained  apparently  so  large  a  compensation  had  been 
disclosed  to  the  landowners,  it  would  have  induced 

Lord  How  DEN 

against       them  to  insist  on  better  terms  for  themselves,  or  on  the 

Simpson.  i    i        .p  i     •         •  i 

ground  that,  it  the  mtention  not  to  act  upon  the  powers 
given  by  the  statute  had  been  known  to  them,  they  might 
have  made  a  different  disposition  of  their  lands.  But,  on 
either  view,  the  intention  to  keep  either  one  branch  of 
the  agreement  or  the  other  a  secret  from  the  landholders 
is  essential  to  make  the  deed  fraudulent ;  and  no  such  in- 
tention is  averred.  If  such  intention  had  even  existed, 
there  would  still  be  a  difficulty  in  holding  that  the  deed 
would  be  fraudulent  on  the  ground  that  the  supposed 
goodness  of  the  bargain  was  intended  to  be  concealed ; 
for  it  would  seem  that  each  landowner  might  lawfully 
make  the  best  agreement  he  could  for  himself  with  any 
company  of  projectors,  just  in  the  same  manner  as  if  a 
private  individual,  for  any  purpose  of  his  own,  were 
negotiating  to  purchase  the  land  of  the  same  persons. 
There  is  no  common  obligation  on  all  the  different  pro- 
prietors to  place  themselves  on  the  same  footing,  as 
there  is  in  the  case  of  a  general  composition  with  cre- 
ditors, in  which  case  there  is  sometimes  an  express,  and 
generally  an  implied,  agreement  that  all,  or  all  who  are 
not  expressly  excepted,  shall  share  equally  and  derive 
an  equal  benefit  from  the  estate  of  the  insolvent.  It  is 
that  agreement  or  understanding  alone  which  imposes 
an  obligation  on  each  creditor  to  be  in  the  same  situ- 
ation as  another ;  and  there  seems  no  analogy  between 
their  situation  and  that  of  unconnected  landowners. 

The  last  objection  is,  that  the  deed  was  illegal,  as  it 
places  the  private  interest  and  the  public  duty  of  the 
plaintiff,  as  a  peer  of  parliament,  in  opposition  to  each 
other.    We  can  have  no  hesitation  in  saying  that,  if 

it 
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it  were  averred  in  the  plea,  and  proved,  that  the  sum  of  1839. 
5000/.,  or  any  part  of  it,  was  really  paid  as  a  con- 

,  ,         \  Lord  HowDEN 

sideration  for  Lord  Howden^s  giving  his  vote  for,  or  against 
withholding  his  vote  against,  the  bill,  and  that  the  state- 
ment in  the  deed  was  in  this  respect  a  mere  colour  to 
conceal  the  real  nature  of  the  transaction,  the  deed 
would  have  been  thereby  rendered  corrupt  and  illegal, 
and  consequently  void ;  and  that  no  action  would  lie  for 
any  part  of  the  money.  But  illegality  is  not  to  be  pre- 
sumed ;  it  is  to  be  alleged  and  proved  when  it  does  not 
appear  on  the  face  of  the  instrument  itself.  Though 
Lord  Uowden  was  a  peer,  that  would  not  affect  his 
right  to  make  any  bargain  for  the  sale  of  his  land,  or 
for  a  compensation  for  an  injury  to  it;  if  it  did,  a  peer 
or  member  of  parliament  would  be  placed  in  a  worse 
condition  than  any  private  individual.  We  must  pre- 
sume, as  there  is  no  averment  to  the  contrary,  that  his 
quality  of  peer  in  no  way  affected  the  bargain  in  ques- 
tion, and  that  he  was  left,  notwithstanding  that  agree- 
ment, to  exercise  his  free  judgment,  and  give  or  with- 
hold his  vote,  according  to  his  conscience,  upon  the 
measure,  when  it  came  before  him  in  his  legislative 
capacity.  In  the  absence  of  any  agreement  or  under- 
standing that  the  vote  should  be  given  in  a  particular 
way,  the  mere  tendency  or  possible  effect  of  such  a 
contract  on  the  vote  of  a  member  of  either  house  cannot 
be  taken  into  consideration. 

We  are,  therefore,  of  opinion  that  none  of  the  ob- 
jections urged  by  the  defendants  in  error  can  prevail; 
that  the  pleas  of  the  defendants  cannot  be  supported  in 
law ;  and  that  the  judgment  of  the  Court  below  must 
be  reversed. 

Judgment  reversed. 
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[CASE  IN  TRINITY  TERM.] 


John  Joseph  Stockdale  against  James  Han- 
sard, Luke  Graves  Hansard,  Luke  James 
Hansard,  and  Luke  Henry  Hansard. 

Judgment  was  given  in  this  case  in  the  last  Trmity 
term,  May  31st. 

The  case  is  reported,  ^  A,  E.l. 

See  Stockdale  y.  Hansard,  post,  vol.  11.  Hil.  T.  1840  : 
and  the  Case  of  The  Sheriff  of  Middlesex,  same  vol.  and 
term ;  and  stat.  S  &  4  Vict,  c.  9. 


END  OF  TRINITY  TERM  AND  VACATION. 
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INDEX 


TO 


THE  PRINCIPAL  MATTERS. 


ACCEPTANCE. 

I.  In  satisfaction,  12],    PaymentyW .2. 

II.  Amount  levied,  on  account,  675.  She- 
riff,  II.  2. 

III.  See  also  Bills.  Copyhold, 

ACCOMMODATION, 
pp.  AGO,  597  n.    Bills,  II.  IX.  6. 

ACCOUNT. 

I.  Indictment,  152.    Poor,  III. 

II.  Stipulation  for  periodical,  512.  Vcn- 
dorsy  III.  1 . 

ACCOUNT  STATED. 

I.  Evidence  of,  98.    Bills,  I. 

II.  Plea  of  nil  debet,  632.    Plea,  II.  1. 

ACQUIESCENCE, 
p.  204.  Landlord  and  Tenant,  I. 

ACQUITTAL. 
By  justices,  635.    Assault,  II. 

ACT  DONE. 

When  words  do  not  amount  to,  427. 
Forfeiture,  I,  1. 

Vol.  X. 


ACT  LOCAL. 
Statide,  XLI.  to  XLIII. 

ACTION. 

I.  When  maintainable. 

1.  Notwithstanding  summary  remedy, 
207.  Marshal. 

2.  Against  ministerial  officer  for  non- 
feasance, 646.  Wreck. 

3.  Cross,  642.    Plea,  II.  2. 

4.  What  damage  essential,  719.  She- 
riff,  IX.  2. 

II.  Notice  of.    Notice,  II. 

III.  Continuation  of,  623.  Insolvent. 

ADDRESS. 
Of  warrant,  477.    Bailiff,m.  I. 


ADEQUACY. 

Of  consideration,  509.    Guarantee,  1.3. 
784.    Bills,  Vin.  6. 


ADJUDICATION. 
L  What  is,  179.    Statute,  XXXIV.  4. 
II.  When  evidence,  398.  Sewers. 

5 1  ADMI- 
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ADMINISTRATOR. 

Executors  and  Administrators. 

ADMISSION. 

Evidence,  XI.  XII.    Office,  III.  Plead- 
ijig,  XI. 

AFFIDAVIT, 
p.  159.    Arbitration,  I. 

AGENT. 

I.  Who  is. 

1.  Prochein  amy,  when,  117.  Cus- 
toms, III. 

2.  By  adoption  of  acts,  516.  Escape, 
I.  d. 

II.  Implied  authority,  27.    Broker,  I.  1. 

III.  Liability*  of  agent. 

When  not  for  acts  of  principal,  76. 
Penalties.  * 

IV.  Cross  action  by  principal,  642.  Plea^ 
II.  2. 

V.  Liability  to  agent. 

For  differences,  &c.  paid  under  rules  of 
Stock  Exchange,  27.    Broker,  I.  1. 

VI.  Liability  of  principal  to  third  parties. 

1.  Of  sheriff  for  misconduct  of  bailiff, 
25.    Arrest,  IV .  4. 

2.  Agent's  depositions,  464.  Bank- 
rupt, V. 

3.  Covin  and  conspiracy  by  agent,  516. 
Escape,  I.  o. 

4.  Collusion  of  sheriff's  officer,  570. 
Arrest,  V.  1. 

AGISTMENT, 
p.  755.     Vendors,  II.  5. 

AGREEMENT. 
Contract. 

ALDERMAN. 
Municipal  Corporations,  V. 

ALEHOUSES. 
11.  Conviction. 


ANNUITY, 


AMBIGUITY, 
p.  509.    Guarantee,  I.  5. 

AMENDMENT. 

I.  At  N.  P. 

Assumpsit  on  a  wager  that  a  rail- 
road would  be  completed  for  the  ge- 
neral conveyance  of  passengers  to  A. 
and  B.  within  six  years.  Averment, 
that  it  was  completed  for  the  general 
conveyance  of  passengers  to  A.  and  B. 
within  six  years.  Plea,  traversing  the 
averment. 

Held  that,  under  stat.  5  &  4  W.  4. 
c.  42.  s.  25.,  the  judge  at  Nisi  Prius 
might  amend  the  record,  agreeably  to 
the  evidence,  by  striking  out  the  words 
"ybr  the  general  conveyance  of  passen- 
gers" in  the  declaration  and  plea. 
Evans  v.  Fryer,  609. 

II.  Of  postea,  under  award,  197.  Eject- 
ment, 11. 

III.  Of  sci.  fa.  149.    Scire  Facias,  II. 

ANNUITY. 

In  1835  B.  granted  a  life  annuity  of 
180/.  to  E,i  secured  by  a  warrant  of 
attorney,  on  which  judgment  was  en- 
tered up,  by  an  assignment  of  a  pen- 
sion, and  by  a  power  of  attorney  to 
receive  it  in  payment  of  the  annuity. 
A  memorial  of  this  grant  was  duly  en- 
rolled. In  1857  the  parties,  at  the 
request  of  B.,  executed  an  indenture, 
whereby  E.  covenanted  to  accept  an 
annuity  of  150/.  in  lieu  and  satisfaction 
of  the  former  one  of  180/.,  and  B.  co- 
venanted not  to  redeem  it  for  a  certain 
period;  and  it  was  declared  that  the 
annuity  deed  of  1835  and  all  collateral 
securities  should  be  securities  for  the 
payment  of  the  reduced  annuity. 

Held,  that  the  latter  annuity  was 
void,  under  stat.  55  G^.  3.  c.  141.  s.  2., 
for  want  of  enrolment ;  and  the  Court, 
upon  motion,  set  aside,  not  only  the 
annuity  deed  of  1857,  but  also  that  of 
1855,  together  with  the  warrant  of 
attorney  and  judgment  thereon,  and 
the  power  of  attorney  to  receive  the 
pension. 

Held  also,  that  the  Court  had  no 
power  to  impose  terms  on  B.  Earle  v. 
Browne,  412, 

APPEAL. 


APPEAL,  I.-III. 


ARBITRATION,  V.  S.^-XIL  S23 


APPEAL. 

.Jurisdiction  of  sessions,  711.  Poor, 
VL  1. 

IT.  What  is  a  hearing  and  determining, 
179.    Statute,  XXXIV.  4. 

III.  See  also  Compensation.  I.  Poor. 
Statute,  XXXIV. 

APPLICATION.  . 
In  bastardy,  425.    Poor,  XVI. 

APPRAISEMENT. 
On  distress  for  rent,  640.  Distress,  II. 

ARBITRATION. 

I.  Power  to  direct  what  shall  be  done. 

On  submission  of  a  cause  and  all 
matters  in  difference  between  lessor 
and  lessee,  the  costs  to  abide  the  event, 
an  award  that  certain  fixtures  have 
been  wrongfully  removed  by  lessor,  to 
the  value  of  1  ll.,  and  that  lessee  shall 
set  up  others  in  their  place,  to  be  left 
for  lessor  at  the  end  of  his  term,  and 
that  lessor  shall  pay  lessee  1 1/.  on  a 
specified  day,  is  bad  for  want  of  autho- 
rity, though  the  removal  of  such  fix- 
tures was,  in  fact,  a  matter  in  differ- 
ence on  tlie  arbitration. 

Held,  also,  that  such  award  was  un- 
certain, in  not  specifying  the  value, 
quality,  or  description  of  fixtures  to  be 
set  up  by  the  lessee,  and  might  be  set 
aside  by  the  lessor. 

An  untrue  recital  in  an  award,  of  an 
extension  of  the  arbitrator's  power  by 
agreement  of  the  parties,  will  not  cure 
an  excess  where  the  truth  appears 
upon  affidavit.     Price  \.  PopJcin^  159. 

II.  Publication. 

Delivery   of  cotemporaneous  paper, 
197.    Ejectment^  ll. 

III.  Recitals :  v/hen  they  do  not  cure  de- 
fects, 1.39.    Ante,  I. 

IV.  Certainty,  139.    Ante,  I. 

V.  Repugnancy. 

1.  Apparent,  effect  as  to  postea,  197. 
Ejectment,  II. 

2.  Findings  on  different  pleas. 
Assumpsit  on  a  retainer  to  project 


certain  works,  and  to  examine  certain 
bills  with  care,  skill,  and  diligence. 
Pleas,  1.  Non  assumpsit;  2.  No  re- 
tainer ;  5.  That  defendant  did  use 
care,  &c.  in  projecting  the  works ;  4. 
That  he  did  use  care,  &c.  in  examin- 
ing the  bills.  The  cause  and  all  matters 
in  difference  were  referred  by  order  of 
Nisi  Prius;  costs  of  the  cause  to  abide 
the  event.  The  award  found  for  de- 
fendant on  the  1st,  2d,  and  4th  issues, 
and  for  plaintiff  on  the  5d. 

Held,  that  the  award  was  good,  and 
not  repugnant ;  for  that  the  finding  on 
the  3d  and  4th  issues  must  be  regarded 
as  hypothetical,  and  only  for  the  pur- 
pose of  determining  the  costs  of  them ; 
and  that  it  could  not  be  inferred,  from 
such  finding,  that  there  was  matter  in 
difference  in  respect  of  work  done, 
other  than  the  work  included  in  the 
action.  Beaufort  [Duke)  v.  Welch, 
527. 
VL  Finality. 

Other  matters  in  difference  when  not 
inferred,  527.    Ant^,  V.  2. 

VII.  Bad  in  part,  when  bad  for  the  whole, 
139.    Antly  I. 

VIII.  Rule  to  set  aside. 

What  may  be  shewn  by  affidavit,  139. 
Ante,  I. 

IX.  Authority  to  enter  a  verdict. 

1.  Where  a  verdict  for  the  plaintiff  is 
taken  by  consent  at  Nisi  Prius,  sub- 
ject to  a  certificate,  the  referee  may 
certify  that  a  verdict  shall  be  en- 
tered for  the  defendant,  although  no 
express  authority  to  enter  a  verdict 
be  given;  and  the  certificate  may 
be  given  after  the  assizes  are  over. 
Tomes  v.  Hawhes,  52.  See  also  159. 
Ante,  I. 

2.  Award  of  general  verdict,  197. 
Ejectment,  II. 

X.  Certificate. 

1.  Effect  of  verdict  subject  to,  32. 
Ante,  IX.  1. 

2.  When  given,  32.    Ante,  IX.  1. 

XL  Effect  of  award  in  evidence  inter 
alios,  151.    Evidence,  IX.  1. 

XIL  Postea,  when  not  amendable,  197. 
Ejectment^  11. 
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ARTICLES  OF  THE  PEACE. 


ARGUMENTATIVENESS. 
Pleading,  VI. 

ARREST. 

I.  On  mesne  process. 

1.  Fees  for  detainer   till  bail,  494. 
Bailiff,  II.  5. 

2.  Duty  of  sheriff,  719.   Sheriff,  IX.  2. 

II.  In  execution. 

1.  See  225.  570.    Scire  Facias. 

2.  Attachment  for  costs,  761.  Eject- 
ment, V.  1. 

III.  Other  kinds  of  arrest. 

1.  Summary,  582.    Bona  Fides,  I. 

2.  Under  contumace  capiendo,  576. 
Contumacy. 

IV.  Purpose  and  manner. 

1.  To  fix  marshal  with  escape,  516. 
Escape,  I.  3. 

2.  Without  warrant,  570.  P0.9/,  V.  1. 
5.  Collusive,  570.    Post^Y.  1. 

4.  Illegal,  582.    Bo7ia  Fides,  I. 

5.  What  amounts  to  duress. 

To  a  penal  action  on  32  G.  2.  c.  28. 
ss.\.  l2.againsttliesheriffforcarrying  a 
party  arrested  by  him  to  a  tavern,  with- 
out his  free  and  voluntary  consent,  de- 
fendant pleaded  that  he  did  not  carry 
the  plaintiff  to  a  tavern  without  his 
free  and  voluntary  consent,  modo  et 
forma  .  Held,  on  issue  joined  thereon, 
that  as  the  plea  admitted  an  arrest  by 
the  defendant,  and  as  the  evidence 
shewed  the  arrest  to  have  been  made 
'  by  the  same  officer  who  carried  the 
plaintiff  to  the  tavern,  there  was  no 
necessity  for  further  connecting  de- 
fendant with  the  act  of  the  officer  by 
proof  of  the  warrant.  Qiisere,  whether 
the  plea  operated  as  a  denial  both  of 
the  carrying  to  the  tavern,  and  of  the 
consent ;  or  only  of  the  consent? 

While  the  officer  was  illegally  car- 
rying the  party  to  gaol  within  twenty- 
four  hours  after  arrest,  the  prisoner,  to 
avoid  being  taken  to  gaol,  consented 
to  go  to  a  tavern,  and  there  draw  up 
an  agreement  for  the  purpose  of  getting 
discharged  :  Held,  that  a  consent  so 
obtained  was  not  free  and  voluntary 
within  the  statute,  and  that  the  plea 


was  properly  negatived  by  the  jury. 
Barsham  v.  Bullock,  25. 

V.  Effect. 

1.  Distinction  between  legal  'and  il- 
legal. 

When  a  party  is  arrested  in  one 
action,  he  is  in  custody  of  the  sheriff 
in  all  actions  in  which  writs  have  been 
delivered  to  the  sheriff. 

But,  if  the  first  arrest  b^  illegal,  the 
party  cannot  be  detained  under  other 
writs  without  a  fresh  arrest. 

Such  fresh  arrest  is  not  prevented 
by  the  custody  under  the  former  illegal 
arrest,  if  there  be  no  collusion. 

But  if  a  sheriff''s  officer,  having  ar- 
rested without  a  warrant,  procure,  for 
the  purpose  of  making  the  arrest  good, 
his  own  name  to  be  inserted  in  a  war- 
rant properly  issued  in  an  action  to 
another  officer,  an  arrest  or  detainer 
in  this  action  will  not  warrant  a  de- 
tainer under  a  ca.  sa.  in  another 
suit,  which  had  been  delivered  to  the 
sheriff  before  the  first  arrest,  and  no 
warrant  issued  on  it :  nor  can  the 
sheriff's  officer  resort  to  such  last-men- 
tioned writ  to  support  the  original 
arrest ;  but  the  Court  will  discharge 
the  party  as  to  the  prior  suit.  And 
this,  though  affidavit  be  made  negativ- 
ing collusion  between  the  plaintiff'  in 
the  prior  suit  and  the  sheriff'  or  his 
officer. 

Qucere.,  whether  a  defendant,  since 
Stat.  3  &  4  W.  4.  c.  67.  s.  2.,  can  be  ar- 
rested on  a  judgment  and  ca.  sa.,  both 
more  than  a  year  old,  and  the  ca.  sa. 
having  issued  within  a  year  of  the 
judgment,  without  a  scire  facias.  Col- 
lins V.  Yeivens,  570. 

2.  Without  warrant,  when  it  does  not 
support  a  detainer  with  warrant,  570. 
Ante,  1. 

VI.  Remedies. 

1.  For  misconduct  of  officer,  23.  Ante, 
IV.  4. 

2.  Notice  of  action,  582.  Bona  Fidcs^ 
I. 

VII.  Pleading  and  evidence,  23.  Ante, 
IV.  4.  719.    Sheriff,  YK..  2. 

ARTICLES  OF  THE  PEACE, 
p.  47.    Baron  and  Feme,  III. 

ASSAULT 


ASSAULT,  I.  II. 
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ASSAULT. 

I.  In  effecting  a  seizure,  117.  Customs, 
III. 

II.  Certificate  of  dismissal. 

Trespass  for  assault  and  battery : 
Plea,  that  plaintiff"  had  complained  of 
the  same  trespasses  to  two  justices, 
according  to  the  stat.  9  G.4.  c.  51. 
S.27.,  who  had  dismissed  the  complaint, 
and  thereupon  did,  "  according  to  the 
said  statute,  forthwith  make  out  a 
certificate,"  "  stating  the  fact  of  such 
dismissal,"  and  delivered  it  to  defend- 
ant, whereby  defendant  was  released, 
&c. 

Held,  on  special  demurrer,  that  the 
plea  was  bad  for  not  shewing  that  the 
complaint  had  been  dismissed  upon 
one  of  the  grounds  specified  in  sect.  27.; 
and,  semb/c,  the  certificate  itself  ought 
to  shew  the  ground  of  dismissal.  S/aise 
V.  Davis,  655. 

ASSENT. 

Acquiescence.    Consent.  • 

ASSIGIMEE. 

Bankrupt.  Insolvent. 

ASSUMPSIT. 

I.  Consideration.  Consideration. 

II.  In  particular  cases. 

On  promise  to  see  to  the  payment  of 
certain  bills  of  L.,  in  consideration 
of  plaintiff" giving  up  to  defendant  a 
guarantee,  509.    Guarantee,  L  5. 

III.  For  goods  sold  and  delivered. 

On  cross  contract  subject  to  periodical 
accounts,  512.    Vendor,  III.  1. 

IV.  For  vv^ork  and  labour. 

In  exhibiting  articles  of  peace  against 
defendant,  47.  Baron  and  Feme,  III. 

V.  For  money  had  and  received. 
When  not  to  receive  the  amount  of 

fraudulent  consideration  after  volun- 
tary payment,  82.  Composition. 

VI.  For  money  paid. 

1.  For  differences  and  commission  on 
sales  to  make  up  loss,  27.  Broker, 
I.  1, 


2.  Plea  amounting  to  General  Issue, 
645.    Plea,  II.  2. 
Vn.  On  an  account  stated. 

Evidence  of  agreement  to  pay,  98. 
Bills,  I. 

ATTACHMENT. 
For  costs,  761.    Ejectment^  V.  1. 

ATTORNEY. 

I.  Who  is :  prochein  amy,  117.  Customs, 
III. 

II.  Retainer. 

By  wife  against  husband,  47.  Baron 
and  Feme^  III. 

III.  When  restrained  from  acting  at 
quarter  sessions,  76.  Penalties. 

ATTORNMENT. 

Under  mistake,  204.  Landlord  and  Tenant, 
I. 

AUDITOR. 
Of  poor-law  union,  132.    Poor,  III. 

AUTHORITY. 

I.  Nature  and  object. 

1.  Implied,  27.    Broker,  I.  1. 

2.  By  relation,  210.    Distress,  I. 

5.  To  pay  rates,  66.  Statute,  XXXIV 
1. 

II.  Evidence,  113.    Partner, 11. 

III.  See,  also,  52.     Arbitration,  IX.  1 
47.   Baron  and  Feme,  III. 

AVOIDANCE. 
Office,  IV. 

AWARD. 

Arbitration, 

BAIL. 

I.  Promise  to  indemnify,  455.  Statute, 
VI.  5. 

II.  Sureties  under  I  &  2  Vict.  c.  110.  s.S., 
193.  Surety. 

III.  Fees,  494.    Bailiff,  II.  5. 

3  I  3  BAILIFF. 
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BAILIFF.  ^ 

I.  Ratification  by  executor,  210.  Dis- 
tress ^  I. 

II.  Bound  bailiff. 

1.  Misconduct  of,  25.    Arrest^lY.  A, 

2.  Collusive  detainer  on  arrest  without 
warrant,  570.    Arrest,  V.  1. 

5.  Extortion  by  special. 

Before  stat.  7  fF.  4.  &  1  Vict,  c.  55., 
the  sheriff  was  not  entitled  to  take  from 
a  party  arrested  a  larger  fee  for  de- 
taining him  till  bail  given,  than  the  Ad. 
allowed  by  stat.  S3  H,  6.  c.  9. 

And  a  siieriff^s  officer,  taking  more, 
was  liable  to  the  penalty  under  stat. 
52  G.  2.  c.  28.  5.?.  1.  12.,  though  ap- 
pointed, by  the  plaintiff  in  the  original 
cause,  a  special  bailiff  for  making  the 
arrest.    Plevin  v.  Prince,  494. 

III.  Ofhberty. 

1.  What  is  a  mandate. 

In  an  action  against  the  bailiff  of  the 
liberty  of  P.  in  the  county  of  Y.  for 
the  escape  of  a  prisoner  in  execution, 
the  declaration  alleged  a  mandate  by 
the  sheriff  of  Y.  to  the  defendant  "  as 
chief  bailiff  of  the  liberty  of  P.  or  his 
deputy,"  to  take  W.  T.^  if  found  in  his 
liberty,  &c.  The  instrument  produced 
in  proof  of  the  averment  was  in  the 
form  of  a  common  sheriff's  warrant, 
and  was  addressed  by  the  sheriff  to  the 
keeper  of  the  county  gaol,  "  the  chief 
bailiff  of  P.  his  deputies  and  J.  D.  my 
hailiffs^^  and  commanded  them,  jointly 
and  severally,  to  take  W.  T.  if  found 
"  in  my  bailiivick"  &c.,  "  that  I  may 
have  the  bodies,"  &c.  The  deputy  of 
the  defendant  thereupon  arrested  and 
conveyed  W.  T.  to  the  county  gaol  out 
of  the  liberty. 

Held,  that  the  averment  was  not 
proved ;  for  that  the  precept  was  not  a 
mandate  to  defendant  as  bailiff  of  a 
liberty,  but  a  warrant  to  him  as  sheriff's 
bailiff,  and  acted  upon  as  such ;  though 
it  was  shewn  that  defendant,  when 
ruled  by  plaintiff  to  return  "  the  man- 
date," had  obtained  time  to  do  so,  and 
had  not  then  set  it  up  as  a  common 
warrant. 

Per  Fatteson  J.  A  bailiff  of  a  liberty, 
when  addressed  in  the  mandate  as  the 
sheriff's  baihff)  may  waive  his  franchise 
and  act  upon  it  in  the  latter  character. 
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In  such  an  action  the  plaintiff  is  not 
estopped  by  the  sheriff's  return  of  cepi 
corpus  to  the  writ  of  ca.  sa.  Jackson 
\.  Hill,  477.  - 

2.  Waiver  by,  477.    Ante,  1. 

5.  Estoppel  by  conduct,  477.  Ante,  1. 

BANK  OF  ENGLAND. 
Liability  of,  457.  Stock. 

BANKRUPT. 

I.  Petitioning  creditor. 

Depositions  used  by  him,  when  evi- 
dence against  him,  464.    Post,  V. 

II.  Act  of  bankruptcy,  evidence  of,  464. 
Post,  V. 

III.  Bankrupt. 

Evidence  of  his  thereby  ceasing  to  be 
director  of  a  company,  115.  Part- 
ner, 11. 

IV.  Reputed  ownership,  90.  Estopjjcl, 

I.  2. 

V.  Actions,  &c.  by  assignees. 
Amendment  by  joining   official  as- 
signee, 169.    Scire  Facias, 11. 

VI.  Evidence. 

Depositions, 

Where  a  petitioning  creditor,  having 
ascertained  that  an  agent  in  his  service 
could  prove  an  act  of  bankruptcy, 
sent  him  for  that  purpose  to  be  ex- 
amined on  the  opening  cf  the  fiat. 
Held,  that  the  deposition  then  made 
was  evidence  of  the  act  of  bankruptcy 
as  against  such  creditor  in  an  action 
against  him  by  the  assignees,  in  which 
the  act  of  bankruptcy  was  put  in  issue. 
Gardner  v.  Moult,  464. 

BARON  AND  FEME. 

I.  Feme. 

1.  Incompetency,  619.  Evidence,  11. 5. 

2.  Removabihty  of  her  children,  417. 
Poor,  IX.  2. 

5.  Authority  to  employ  fan  attorney, 
47.    Post,  111. 

II.  Articles  of  the  peace,  47.    Post,  III. 

III.  Separate  maintenance:  for  what  hus- 
band continues  liable. 

f 
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If  a  husband  living  sepai'ate  from  his 
wife,  and  allowing  her  a  maintenance, 
uses  such  violence  towards  her  that 
she  is  obliged  to  exhibit  articles  of  the 
peace  against  him,  she  may  employ  an 
attorney  for  that  purpose  at  his  ex- 
pense. 

And  if  such  attorney  sues  the  hus- 
band for  his  costs,  the  Court  will  not 
enquire  whether  or  not  the  wife  could 
have  paid  them  out  of  the  main- 
tenance, without  resorting  to  the  hus- 
band.   Turner  v.  Rooks,  47. 

BASTARD. 
Filiation,  425.    Poor,  XVL 

BAWDY  HOUSE, 
p.  188.    Notice^  11.  2. 

BEER. 

Acts  regulating  sale,  11.  Conviction. 

BELIEF. 
Bona  fide,  582.    Bona  Fides,  I. 

BILL  OF  EXCEPTIONS. 

To  opinion  of  judge  as  to  assessment  of 
reasonable  fine,  245.  n.  Copyhold, 
III.  2. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

I.  What  is  one,  and  what  is  not. 
Promise  in  writing  as  follows  :  — 

"  I  agree  to  pay  D,  6951.  at  four  in- 
stalments, viz.  the  first  on,"  &c.  "  being 
200/. and  so  on,  specifying  three 
others,  the  four  amounting  to  600/.; 
"  the  remainder  95/.  to  go  as  a  set-off 
for  an  order  of  R.  to  T.,  and  the  re- 
mainder of  his  debt  owing  from  D.  to 
him." 

Held,  not  a  promissory  note,  for 
such  note  must  be  entire,  and  this  in- 
strument  contained  a  promise  to  pay, 
joined  with  an  agreement  for  some- 
thing else.  But 

Held  good  evidence  of  an  agreement 
to  pay,  in  consideration  of  being  found 
indebted  on  a  statement  of  account, 
though  no  consideration  was  expressly 


stated  on  the  instrument  itself.  JDaines 
V.  Wilkinson,  98. 

II.  Accommodation, 

What  is  an  acceptance  for  plaintiff's. 

Plaintiff  having  promised  to  indem- 
nify G.  against  the  consequence  of  a 
bail-bond  into  which  G.  had  entered 
at  plaintiff's  request,  and  G,  being 
forced  to  make  a  payment  in  conse- 
quence, it  was  agreed  between  plaintiff 
and  defendant  that  plaintiff  should  ob- 
tain the  money  by  discounting  a  bill 
drawn  by  plaintiff  and  accepted  by 
defendant. 

Plaintiff  sued  defendant  on  the  bill ; 
and  defendant  pleaded  that  it  was  ac- 
cepted for  plaintiff's  accommodation. 

Held,  that  a  jury  might  find  for  de- 
fendant on  this  issue,  although  plaintiff 
was  not  liable  on  his  promise  to  in- 
demnify, it  not  being  in  writing.  Cress- 
luell  V.  Wood,  460. 

III.  Consideration. 

1,  Usurious,   when  protected,  675. 
Usurij. 

2.  Valuable,  784.    Post,  VIII.  6. 

IV.  Indorsement:  fraudulent,  106.  784. 
Post,Mm.6.    IX.  2. 

V.  Payment :  re-delivery. 

The  maker  of  a  note,  not  negotiable, 
cannot  refuse  to  pay  the  amount  when 
due,  on  the  ground  that  the  payee  has 
not  got  it  in  his  possession  or  power, 
and  cannot  produce  it  for  the  purpose 
of  delivering  it  up  to  the  maker  on 
payment.    Wain  v.  Bailey,  616. 

VI.  Notice  of  dishonour. 

1.  What  sufficient. 

Z).'s  acceptance  for  200/.,  drawn  and 
indorsed  by  you,  due  olst  July,  has 
been  presented  for  payment  and  re- 
turned, and  now  remains  unpaid,"  is  a 
sufficient  notice  of  dishonour.  Coolce 
V.  French,  131.  n. 

2.  W^hat  insufficient. 

Messrs.  S.  and  Co.  inform  Mr.  P. 
that  Mr.  j5.'s  acceptance,  87/.  5s.  is  not 
paid.  As  indorser,  Mr.  P.  is  called 
upon  to  pay  the  money,  which  will 
be  expected  immediately.  December 
1836. 

Held,  not  sufficient  notice  to  P.  of 
dishonour  of  a  bill  accepted  by  B., 
payable  December  24.  Strangcx.  Price, 
125. 

I  4  VII.  In- 


850  BILLS  OF  EXCHANGE,  VII.  VIII. 


1—5. 


BONA  FIDES,  I. 


Vn.  Interest. 

A  promissory  note  in  this  form,  "  I 
promise  for  myself  and  executors  to 
pay  F.  H.  or  her  executors,  one  year 
after  my  death,  300/.  with  legal  in- 
terest," bears  interest  from  the  date  of 
the  note.    Roffei/  v.  Grecnwell,  222. 

VIII.  Pleading. 

1 .  What  plea  by  acceptor  not  a  nul- 
lity, 17.  19.    Flea,  I.  1,  2. 

2.  Plea  of  verdict  and  judgment  for 
defendant  in  former  action,  593. 
Fleading,  XVIII. 

3.  Plea  of  gaming  consideration,  59  n. 
Fost,  IX.  6. 

4.  Non-production,  when  a  bad  plea, 
616.    Ant^,  V. 

5.  That  indorsee  is  not  a  bona  fide 
holder. 

To  assumpsit  on  a  bill  of  exchange, 
drawn  by  defendant,  indorsed  by  him 
to  H.,  and  by  H.  to  plaintiff,  defend- 
ant pleaded  that  he  indorsed  in  blank, 
and  never  delivered  the  bill  to  H., 
but  delivered  it  to  i,,  who,  till  H. 
became  possessed,  held  it  for  the  sole 
use  of  defendant,  and  for  the  specific 
purpose  that  he,  L.,  should  get  it  dis- 
counted for,  and  pay  the  proceeds  to, 
defendant;  that  iy.,  fraudulently  and 
covinously,  in  violation  of  good  faith, 
and  contrary  to  the  said  purpose,  deli- 
vered the  bill  to  JT.,  and  H.  took  it, 
without  discounting  for  defendant, 
contrary  to  the  said  purpose,  and  in 
breach  and  violation  thereof,  towit  for 
the  purpose  and  under  colour  and  pre- 
tence of  securing  an  alleged  debt  from 
L,  to  H. ;  that  H.  was  not  a  bona  fide 
holder  for  value  or  consideration,  and 
that  plaintiff  was  not  at  any  time  a 
bona  fide  holder  for  value  or  consider- 
ation ;  and  that  defendant  never  had 
received  consideration  or  value  from 
iy.,  or  H.,oY  plaintiff,  or  any  other,  for 
the  indorsing  or  payment  of  the  bill. 
Replication  de  injuria. 

Held  that,  on  this  issue,  the  question 
as  to  plaintiff  was,  whether  he  gave 
any  value  for  the  bill;  and  that,  if  he 
did,  he  was  entitled  to  the  verdict, 
though  the  circumstances  of  the  fraud 
alleged  might  in  other  respects  be  true, 
and  the  plaintiff  privy  to  them,  for 
that  the  denial  of  his  being  a  bona  fide 
holder  for  value,  as  here  worded,  did 


rot  raise  the  question  of  his  privity  to 
the  fraud.    Uther  v.  Rich.  784. 

6.  Fraud  how  raised,  784.  Ante,  5. 

7.  De  injuria  to  plea  of  payment  con- 
taining surplusage,  593.  Fleadinff, 
XVIII. 

IX.  Evidence. 

1.  Competency  of  drawer  of  accom- 
modation bill,  606.    Witness,  I.  2, 

2.  Declarations  of  former  holder. 
Assumpsit  by  indorsee  of  a  note 

against  maker.  Plea,  that  the  note 
was  made  without  consideration,  and 
indorsed  and  delivered  to  W.  for  the 
purpose  only  of  its  being  discounted ; 
that  JV.,  in  fraud  of  defendant,  and 
without  his  consent,  indorsed  the  same 
and  delivered  it  to  plaintiff,  who  gave 
no  consideration,  and  knew  of  the  want 
of  authority.    Replication,  de  injuria. 

Held,  that  evidence  of  declarations 
made  by  W.  was  not  admissible  to 
prove  the  fraud,  W.  being  alive  and 
not  called,  and  no  proof  having  been 
previously  given  of  any  connexion  be- 
tween W.  and  the  plaintiff,  or  that  the 
plaintiff  took  the  bill  under  circum- 
stances establishing  a  privity  in  point  of 
law  between  him  and  W.  Fhillips  v. 
Cole,  106. 

3.  Presumption  that  note  was  given 
for  value,  222.   Ante,  VII. 

4.  Notice  to  produce,  597  n.  Fost,  6. 

5. *  Identitv  when  admitted,  593.  Flead- 

ing, XVIIL 

6.  Production  when  unnecessary. 

To  a  declaration  in  assumpsit  on  a 
cheque,  defendant  pleaded  that  it  was 
given  for  money  won  at  an  unlawful 
game  at  dice.  Issue  thereon.  The 
defendant  did  not  give  notice  to  pro- 
duce the  cheque.  Held,  that,  on  this 
issue,  the  plaintiff  was  not  bound  to 
produce  the  cheque,  either  as  part  of 
his  own  case,  or,  when  called  upon  to 
do  so  at  the  trial,  as  part  of  the  de- 
fendant's evidence.  Read  v.  Gamble, 
597  n. 

See  also  593.    Fleading,  XVIII. 
7*  Verdict,  &c.  in  former  action,  593. 
Fleading,  XVIII. 

BONA  FIDES. 

I.  Entitling  a  party  to  notice  of  action. 

Where  a  statutory  protection  is 

given 
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CERTAINTY. 


given  to  persons  having  acted  in  pur- 
suance of  the  statute,  a  party  is  not 
entitled  to  the  protection  merely  be- 
cause he  believed,  bona  fide,  that  he 
was  so  acting.  There  must  be  reason- 
able ground  for  the  belief. 

If  the  party  acted  under  a  reason- 
able, though  mistaken,  persuasion,  from 
appearances,  that  the  facts  were  such 
as  made  his  proceeding  justifiable  by 
the  statute,  he  is  entitled  to  protection, 
though  the  real  facts  were  such  that 
the  statute  clearly  affords  no  justifi- 
cation. 

Thus,  if,  by  the  assumed  authority  of 
Stat.  7  &  S  G.  4.  c.  30.  s.  28.,  which 
gives  power  to  arrest  persons  found 
committing  certain  offences,  a  party  has 
arrested  another  as  being  so  found, 
under  circumstances  which  afforded 
reason  for  thinking  that  he  was,  at  the 
time,  committing  such  offence,  though 
in  reality  he  was  not,  and  an  action  is 
brought  for  the  arrest,  the  defendant  is 
entitled  to  notice  of  action  under 
sect.  41.  Cann  v.  Clippertony  582. 

See  also  188.  Notice. 

II.  Denial  by  plea,  784.    Bills,  VIII.  5. 
BOND. 

p.  193.    Surety.    21.  Plea,  I.  5. 

BOOK. 

Letterbook,  598.  Letters. 

BOROUGH. 

Municipal  Corporations. 

BOUNDARY. 

p.  151.     Evidence,  IX.  1.      711.  Poor, 
VI.  1. 


BROKER. 

I.  1.  Implied  authority. 

A  person  employing  a  broker  to  sell 
shares,  directed  him,  by  mistake,  to  sell 
250  shares,  meaning  50.  The  broker 
contracted  with  another  broker  on  the 
Stock  Exchange  for  the  sale.  The 
shareholder,  on  the  next  day,  informed 
his  broker  of  the  mistake,  and  asked  if 
the  bargain  could  not  be  made  void ; 


the  broker  answered  "No and  the 
shareholder  then  said  he  must  leave 
the  matter  in  his  hands  to  do  the  best 
he  could.  By  the  rules  of  the  Stock 
Exchange,  brokers,  on  sales  of  this 
description,  do  not  name  any  principal, 
and  if  the  vendor  is  not  prepared  to 
complete  his  contract,  the  purchaser 
buys  the  requisite  number  of  shares, 
and  the  vendor  is  bound  to  make  up  the 
loss,  if  any,  resulting  from  a  difference 
in  prices.  The  broker  paid  such  differ- 
ence, being  unable  to  complete  his 
contract,  and  the  purchaser  having 
made  good  the  shares  at  a  loss.  Held, 
that  for  the  difference  so  advanced, 
the  shareholder  was  liable  to  the 
broker  in  assumpsit  for  money  paid. 

Per  Lord  Denman  C.  J.  and  Little- 
dale  J.  A  person  who  employs  a 
broker  on  the  Stock  Exchange,  im- 
pliedly gives  him  authority  to  act  in 
accordance  with  the  rules  there  esta- 
blished, though  such  principal  may 
himself  be  ignorant  of  the  rules.  Sut- 
ton v.  Tatliam,  27. 

2.  Payments    recoverable    by,  27. 
Ante,  1. 

II.  On  distress  for  rent,  640.  Distress, 

n. 

BROTHEL. 

How  far  a  nuisance,  188.  Notice. 


BURGESS  ROLL. 
Municipal  Corporation,  III. 

CAPIAS  AD  SATISFACIENDUM. 

p.  570.    Arrest,  V.  1.    225.  Scire  Fa- 
cias, I. 

CASE. 

I.  Against  bank  for  refusing  to  transfer, 
&c.  457.  Stock. 

II.  Special,  706.    Poor,  VII.  2. 

CERTAINTY. 

Arbitration,  I.   Mandamus,  V.  2.  Plead- 
ing, IX. 


CER- 
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COMPENSATION,  I.  i-s. 


CERTIFICATE. 

I,  See  52,     ArbUratioriy  IX.  1.  633. 
Assault,  II.    516, ^Contumacy, 

II.  Detainer  by  agent,  642.    P/e«,  II.  2. 

CERTIORARI. 

I.  When  given  retrospectively,  281.  Sta- 
tute, XXXVI. 

II.  To  remove  orders  of  town  council, 
281.    Statute,  XXXVI. 

CHAIRMAN. 
Casting  vote,  706.    "Poor,  VII.  2. 

CHANCERY. 
When  proper  resort,  272.  Statute,  XXII. 

CHARGEABILITY. 
p.  679.    Poor,  X.  1. 

CHEQUE. 
Bills. 

CHIEF  CONSTABLE. 
Constable. 

CHILD, 
p.  417.    Poor,  IX.  2. 

CHURCH-RATE. 

Where  an  act  of  parliament  au- 
thorised and  required  a  select  vestry, 
from  time  to  time,  as  often  as  occasion 
required,  to  make  rates  for  the  relief 
of  the  poor,  and  the  repair  of  churches 
and  highways  in  the  parish  :  Held,  that 
they  were  not  compellable  to  make  a 
church-rate  where  the  churchwardens 
refused  to  state  the  necessary  amount, 
or  to  furnish  any  estimate  of  it,  or  to 
give  to  the  vestry  any  information 
whereby  they  might  ascertain  it.  Be- 
gina  V.  St.  Margaret,  Leicester,  730. 

CHURCHWARDENS. 
See  Church-rate. 


CLERK. 

p.  76.    Penalties,    Municipal  Corpora- 
tion. 

CODICIL. 
Will. 

COGNIZANCE. 
Replevin.,  I.' 

COLLECTOR, 
p.  646.  Wreck, 

COLLUSION. 

p.  570.     Arrest,  V.  1.      90.  Estoppel, 
I.  2. 


COLOUR. 

Bona  Fides.    Pleadings  VII. 


COMMISSION, 
p.  27.    Brolcer,  I.  1. 

COMMISSIONERS. 
Customs.    Poor.  Sewe?'s. 


COMMON  CLERK. 
Compensation,  179.  Statute,XXXlV.  4. 


COMPANY. 

Pajiner.  Bailway. 


I  COMPENSATION. 
I.  Under  Municipal  Reform  Act. 

1.  Effect  of  partial  re-election,  179. 
Statute,  XXXIV.  4. 

2.  Effect  of  temporary  re-election,  ,586. 
Statute,  XXXIN.  3. 

5.  Proper  remedy,  574.  386.  Statute, 
XXXIV.  5.  5.' 

4.  Lords 


COMPENSATION,  1.  4.— II.  1-^4. 


CONSIDERATION,  1. 1,  2.  835 


4.  Lords  of  Treasury,  179.  374,  386. 
Statute,  XXXIV.  3,  4,  5. 

II.  Under  acts  for  public  works. 

1 .  Claim  of  tenant  from  year  to  year. 

The  London  and  Southampton  Rail- 
way Act  (4  &  5  W.  4.  c.  Ixxxviii.)  pro- 
vides that  all  tenants  from  year  to  year 
shall  deliver  up  possession  to  the  com- 
pany at  the  expiration  of  six  calendar 
months  next  after  notice,  whether  such 
notice  be  given  with  reference  to  the 
commencement  of  the  tenancy  or  not, 
and  whether  before  or  after  the  pur- 
chase of  the  lands  by  the  company,  or 
at  such  time  after  the  expiration  of  the 
notice  as  they  shall  be  required ;  and 
that  where  any  such  tenant  shall  be 
required  to  give  up  possession  before 
the  expiration  of  his  term  or  interest, 
the  company  shall  make  compensation 
for  the  value  of  his  unexpired  term  or 
interest.  On  10th  January  the  com- 
pany gave  six  months'  notice  under  the 
act  to  a  tenant  from  year  to  year, 
whose  holding  began  at  Christmas: 
after  the  expiration  of  the  notice,  the 
tenant,  who  had  refused  to  quit  with- 
out compensation,  was  told  by  the 
company  that  possession  would  not  be 
required  till  Christmas:  the  company 
did  not  take  a  conveyance  of  the  re- 
version till  25th  August. 

Held,  that  the  tenant,  who  volun- 
tarily continued  to  occupy  as  usual  till 
Christmas,  was  in  the  same  situation  as 
if  a  regular  landlord's  notice  had  been 
originally  given  to  him,  and  was  there- 
fore not  entitled  to  compensation. 
Regina  v.  London  and  Southamjiton 
Railway  Company,  5. 

2.  Effect  of  notice  to  quit,  3.  Ante,  1. 

5.  Payment  of,  when  not  equivalent  to 
a  purchase,  503.    Trespass,  I. 

4.  Contract  for,  with  peer,  795.  Sta- 
tute, III.  1. 

COMPETENCY. 
Evidence,  II.    Witness,  I. 

COMPOSITION. 

Fraudulent  consideration  :  transaction 
when  not  re-opened. 

Plaintiff  being  about  to  compound 
with  his  creditors,  defendant,  a  cre- 


ditor, refused  to  subscribe  the  deed 
unless  he  were  paid  in  full;  plain- 
tiff^ to  obtain  his  signature,  gave  a 
bill,  payable  to  defendant's  agent,  for 
the  difference  between  205.  in  the 
pound  and  8^.,  the  proportion  com- 
pounded for.  Defendant  then  signed 
the  deed.  Plaintiff  did  not  honour  the 
bill  when  due ;  but,  on  subsequent  ap- 
plication, he  paid  it  some  months  after 
the  dishonour  by  two  instalments  to 
the  payee,  and  defendant  received  the 
money.  The  other  creditors  were  paid 
according  to  the  deed. 

Held,  that  plaintiff'  could  not  re- 
cover back  the  amount  paid  to  defend- 
ant above  8s.  in  the  pound ;  for  that 
the  transaction  had  been  closed  by  a 
voluntary  payment  with  full  know- 
ledge of  the  facts,  and  ought  not  to  be 
re-opened ;  and  that  it  made  no  dif- 
ference that  the  sum  in  question  had 
not  been  recovered  by  action.  Wilson 
v.  Ray,  82. 

CONCEALMENT. 
From  legislature,  793.    Statute,  III.  1. 

CONDITION. 

I.  How  created,  &c. 

1.  By  the  word  "upon,"  335.  De- 
claration.  III. 

2.  As  distinguished  from  distinct  con- 
tract, 499.     Vendors.,  III.  2. 

II.  Precedent. 

1.  Tender  of  conveyance,  when  not, 
50.    Vendors,  II.  2. 

2.  Re-delivery  of  security,  when  not, 
616.    Bills,  V. 

3.  Stipulation  for  periodical  accounts, 
512.     Vendors,  III.  ]. 

CONSENT. 

I.  What  not  voluntary,  23.  Arrest,  IV.  4. 

II.  Of  assignee,,  to  prosecution  of  action, 
623.  Insolvent. 

III.  To  admit  copies,  598.  Letters. 

IV.  See  also  Acquiescence. 

CONSIDERATION. 
L  Nature  of. 

1.  Imperfect  liability,  460.    Rills,  II. 

2.  Giving  up  instrument  of  doubtful 
validity,  309.    Guarantee,  I.  3. 

Usuriousj 
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5.  Usurious,  675.  Usury. 

II.  When  it  need  not  be  expressed,  98. 
Bills,  I. 

III.  Adequacy,  309.     Guarantee^  I.  z. 
784.    Bills,  VIII.  5. 

IV.  Parol  explanation,  309.  Guarantee, 
I.  J. 

CONSISTORY  COURT, 
p.  576.  Contumacy. 

CONSTABLE. 
Chief,  how  elected. 

The  election  of  a  chief  constable  for 
a  wapentake  in  the  West  Riding  of 
Yorkshire  having  been  made  at  a  petty 
sessions  of  the  justices  usually  acting 
for  the  wapentake,  without  notice  to 
the  other  justices  of  the  riding  :  Held, 
that  such  election  was  void,  and  that 
a  chief  constable  might  be  elected  at  a 
subsequent  quarter  sessions.  Regina  v. 
IVatkinson^  288. 

CONSTRUCTION. 

I.  General  rules. 

Most  strongly  against  the  maker  of  an 
instrument,  222.    Bills,  VII. 

II.  Of  statutes. 

1.  Grammatical  relation,  19 J.  Surety. 

2.  Of  statutes  in  pari  materia,  157. 
Poor,  IV.  1. 

5.  By  analogy,  1 93.  Surety. 

4.  Strict,  685.    Poor,  X.  8. 

5.  Not  forced,  417.    Poor,  IX.  2. 

6.  Directory,  437.  Stock. 

7.  Reasonable,  555.  Declaration. 

8.  Perhaps  contrary  to  intention,  157. 
Poor,  IV.  1. 

9.  Retrospective,  281.  Statute, XXXNl. 

10.  Only  cumulative,  207.  Marshal. 

11.  No  repeal  by  implication,  157. 
Poor,  IV.  1 . 

12.  Of  words  tending  to  repeal  a 
former  statute,  640.    Distress,  II. 

13.  Of  statute  relaxing  a  restriction 
on  certain  conditions,  335.  Declar- 
ation, III. 

14.  Of  schedule,  640.    Distress,  11. 

15.  For  public  works,  531.  Railway, 
III. 

16.  Compensation  clauses.  Comj'^ens- 
ation. 


III.  Pleadings. 

1.  Cumulative  charge  of  various  false 
pretences,  54.    False  Pretences. 

2.  Of  indictments,  132.    Poor,  III. 

5.  Averment  that  plaintiff  gave  up  to 
defendant  a  guarantee,  309.  Gua- 
rantee, III. 

4.  Of  plea  that  bank  had  not  received 
sufficient  money  for  paying  the  divi- 
dends, 437.  Stock. 

5.  Of  pleas  of  Not  possessed  and  Lib. 
ten.,  765.    Estoppel,  III. 

6.  Plea  denying  bona  fides,  784.  BiUst 

vm.  5. 

IV.  Particular  documents. 

1.  Notice  of  dishonour.    Bills,  Yl. 

2.  Treasury  minute,  179.  Statute, 
XXXIV.  4. 

5.  Sheriff's  precept,  477.  Bailif,  III. 
1. 

4.  Pauper's  examination,  685.  Poor, 
X.  8. 

5.  Special  case,  706.    Poor,  VII.  2. 

6.  See  also  Arbitration.  Guarantee. 
Will. 

V.  Particular  words  and  phrases. 

1.  The  singular  number,  in  a  schedule, 
640.    Distress,  II. 

2.  "  I  agree  to  pay,"  what  imported  by 
the  words,  98.    Bills,  I. 

5.  "  Any  false  pretence,"  54.  False 
Pretences. 

4.  "  Committed  for  trial  to  the  as- 
sizes," 740.  Gaol. 

5.  "  In  consideration  of  your  being  in 
advance  to  Z/."  309.  Guarantee, 
III. 

6.  "  Bona  fide,"  784.    Bills,  VIll.  6. 

7.  "  With  regard  to  all  the  circum- 
stances of  the  case,"  179.  Statute, 
XXXIV.  4. 

8.  "  Completed,"  609.   Amendment,  I. 

9.  "  Default  of  another  person,"  453. 
Statute,  VI.  5. 

10.  "  In  default  of  such,"  585.  Dccla- 
ration.  111. 

11.  "Duly,"  in  an  indictment,  152. 
Poor,  nr. 

12.  "  Examination,"  679.  Poor,^.  1. 
15.  "  Which,  before  the  passing  of  this 

act,  was  exempt,  711.    Poor,  VI.  1. 
14.  "  Gave  up,"  309.    Guarantee^  111. 

1 5.  "  After 
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15.  "After judgment,'*  195.  Surety. 

16.  "  In  manner  above  mentioned," 
5o5.    Declaration^  III. 

17.  "Any  pigstye,  necessary,  or  nui- 
sance," 188.    Notice,  II.  2. 

IS.  "No  other  method,  &c.  shall  be 
good  or  available  in  law,"  457- 
^Stoch. 

19.  Notice  by  "  the  attorney  or  agent 
of  the  party,"  117.    Customs,  \\\. 

20.  "  Unless  he  shall  have  paid,"  "  all 
such  rates,"  66.  Statute,  XXXIV. 
1. 

21.  "  Placed,  elected,  or  chosen,"  561. 
Declarations,  III. 

22.  "  According  to  the  practice  of  the 
Court,"  where  there  is  no  such  prac- 
tice, 195.  Surety. 

25.  "For  the  purposes  of  this  act," 
417.    Poo?-,  IX.  2. 

24.  "  Such,"  655.    Assault,  II. 

25.  "  The  time  of  the  completion  of 
the  purchase,  50.     Vendor,  II.  2. 

26.  "  Within  one  calendar  month  next 
before  or  tipon  his  admission,"  555. 
Declaration,  III. 

27.  "  Wreck,"  646.  Wrech. 

CONTINUATION. 

I.  Of  trespass,  505.    Trespass,  I. 

II.  Of  action,  625.    Insolvent,  I. 

CONTRACT. 

I.  Nature  and  subject. 

1.  Engrafted  on  a  promissory  note,  98. 
Bills,  I. 

2.  When  it  need  not  express  consider- 
ation, 98.    Bills,  I. 

5.  Cross,  subject  to  periodical  ac- 
counts, 512.    Vendo?'s,  III.  1. 

4.  Absolute,  when  not  annulled  by 
abandonment  of  consideration,  795. 
Statute,  III.  1. 

5.  With  peer  to  assent  to  a  railway, 
795.    Statute,  III.  1. 

6.  Binding  on  executor,  42.  Execu- 
tor, III.  1. 

7.  Void  for  concealment,  795.  Statute, 
III.  1. 

II.  Construction. 

1.  Condition,  or  distinct  contract,  499. 
Vendors,  III.  2. 


COPIES.  835 

2.  Matter  in  avoidance  or  of  cross- 
action,  642.    Plea,  II.  2. 

5.  Time  when  of  the  essence,  57.  Sta- 
tute, VI.  4. 

4.  Vi^hen  it  supports  allegation  of 
statement  of  accounts,  98.    Bills,  I. 

5.  When  not  construed  as  sale  of  in- 
terest in  land,  755.    Vendors,  11.  5. 

III.  Variation  or  dispensation,  57.  Sta- 
tute, VI.  4. 

.CONTRADICTION. 

Repugnancy. 

CONTUMACY. 

The  surrogate  of  the  bishop's  official 
principal  is  not  the  proper  party  to  sig- 
nify the  contumacy  of  a  defendant  in 
a  suit  before  him  as  judge  of  the  Con- 
sistory Court ;  and  this  both  before 
and  after  stat.  55  G.  5.  c.  127.:  and, 
where  defendant  is  taken  under  a  con- 
tumace  capiendo  issued  upon  such  cer- 
tificate, this  Court  will  discharge  him 
out  of  custody.    Regina  v.  Jones,  576. 

CONVEYANCE. 

I.  Tender  of,  50.    Vendors,  II.  2. 

II.  By  other  than  the  statutory  mode, 
457.  Stock. 

CONVICTION. 

Where  a  conviction  under  sect.  14. 
of  stat.  11  6/.  4.  &  1  ff.  4.  c.  64.  (for 
the  general  sale  of  beer,  &c.3  purported 
to  charge  the  party  with  the  offence  of 
keeping  his  house  open  for  the  sale  of 
beer,  and  selling  beer,  and  sufFering  the 
same  to  be  drank  and  consumed  in  the 
house  at  an  unlawful  time,  and  con- 
victed him  in  the  penalty  of  40^.  as 
upon  a  single  offence : 

Held,  that  the  conviction  was  bad, 
because  it  included  more  than  one  dis- 
tinct offence;  and  that  trespass  lay  for 
levying  the  penalty  by  distress.  New- 
man v.  Bendyshe,  1 1 . 

COPIES, 
p.  598,  Letters. 

COPYHOLD. 
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COPYHOLD. 
I.  Sarrender. 

By  trustee  by  statute,  acceptance,  how 
compelled,  272.    Statute^  XXIL 

IL  Seizure   quousque,  272.  Statute, 
XXIL 

IIL  Fine  on  renewal. 

How  assessed  on  admissions  of  joint- 
tenants. 

1.  By  a  decree  in  Chancery,  to  which 
the  lord  of  the  manor  was  a  party,  it 
was  ordered  that,  whenever  the  trustees 
of  a  certain  parochial  charity,  consist- 
ing of  copyhold  of  inheritance,  should 
be  reduced  to  five,  the  lord  should, 
with  the  approbation  of  a  Master, 
name  nine  others,  being  copyholders 
and  inhabitants  of  the  parish ;  that  a 
surrender  of  the  lands  should  then  be 
made,  and  the  fourteen  be  admitted, 
paying  a  reasonable  fine.  The  trust 
became  vacant  by  the  death  of  ten,  and 
resignation  of  two,  of  the  trustees  so 
appointed ;  and  fourteen  new  ones 
were  thereupon  duly  appointed  and 
admitted.  Held  (there  being  no  special 
custom  as  to  fines  on  such  admittance), 
that  a  fine,  made  up  of  the  sum  of  a 
geometrical  series  of  nine  terms,  whose 
first  term  was  the  double  value  and 
common  ratio  |,  with  a  deduction  on 
account  of  the  right  to  a  renewal  fine 
recurring  on  the  failure  of  any  nine 
lives  out  of  fourteen,  instead  of  nine 
absolutely,  was  reasonable. 

Held,  also,  that  the  lord  was  not 
bound  to  make  a  further  deduction  by 
reason  of  his  privilege  of  naming  the 
lives,  or  of  the  mature  ages  of  the 
trustees. 

The  reasonableness  of  such  a  fine, 
where  the  value  of  the  land  and  the 
amount  of  deduction,  are  undisputed, 
is  not  a  question  for  the  jury,  Wilson 
v.  HoarCy  236. 

2.  Where  the  lord  admitted  fourteen 
joint  tenants  to  a  copyhold  of  inherit- 
ance, with  a  power  in  himself  to  nomi- 
nate nine  others  with  the  approbation 
of  a  Master  in  Chancery,  when  the 
number  should  be  reduced  to  five,  and 
thereupon  to  take  a  reasonable  fine  on 
such  fresh  admission  of  the  old -and 
new  tenants : 

Held,  by  the  Court  of  Exchequer 


I  Chamber,  that  the  principle  of  assess* 
ment  laid  down  in  Wilson  v.  Hoare, 
{2  B.  4"  Ad.  350.)  was  inapplicable,  and 
that  a  deduction  should  be  made  on 
account  of  the  right  to  take  a  new 
fine  on  the  failure  of  nine  lives  out  of 
fourteen,  instead  of  nine  absolutely. 
Hoai^e  v.  Wilson^  245  n. 
IV.  Plaint  in  the  nature  of  a  writ  ofright 
patent,  248.    Mandamus,  IV.  3, 

COSTS. 

I.  Of  various  proceedings. 

1.  Articles  of  the  peace,  47.  Barotj 
and  Feme,  III. 

2.  Rule  for  a  mandamus  impugning  a 
decision  which  was  right,  66.  Sta-4 
tute,  XXXIV.  1.  ' 

II.  In  ejectment,  761.  Ejectment,  V.  1. 
IIL  On  interpleader. 

An  interpleader  rule  directed  the 
sheriff  to  sell  the  goods  claimed,  and 
pay  the  proceeds  into  Court  to  abide 
the  event  of  an  issue  between  the 
claimant  and  the  execution  creditor, 
to  try  the  right  to  them.  The  jury, 
on  the  trial  of  the  issue,  found  that 
part  of  the  goods  were  the  sole  pro- 
perty of  the  claimant,  and  the  residue 
the  joint  property  of  the  claimant  and 
the  party  levied  upon:  Held,  that  the 
claimant  was  entitled  to  be  paid  by  the 
execution  creditor  the  general  costs  of 
the  feigned  issue  (deducting  the  costs 
of  the  issues  found  for  the  latter),  and 
also  the  costs  of  appearing  to  the  in- 
terpleader rule,  and  of  his  subsequent 
application  for  the  money  paid  into 
Court,  and  for  his  costs. 

And  the  sheriff  was  refused  his  costs 
of  the  interpleader  rule.  Staley  v. 
Be  dwell,  145. 

IV.  Taxation. 

1.  Costs  of  witness  to  produce,  &c. 

The  expense  of  a  v,^itness  at  Nisi 
Prius  to  translate  and  explain  ancient 
records  of  a  public  nature,  and  to  watch 
and  explain  the  records  produced  by 
the  opposite  party,  and  the  expense  of 
searching  for,  and  obtaining  copies  and' 
translations  of,  such  records  to  be  used 
in  evidence,  will  be  allowed  on  taxation 
between  party  and  party,  though  the 
opposite  party  has  not  been  called  upon 
to  admit  them. 

The 
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The  costs  of  the  attendance  of  an 
officer  of  the  Court  of  Chancery,  to 
produce  affidavits  filed  there,  for  the 
purpose  of  using  them  at  a  trial  to 
check  the  testimony  of  the  same  de- 
ponents at  Nisi  Prius,  will  be  allowed 
on  taxation  between  party  and  party, 
though  the  opposite  party  has  not  been 
called  upon  to  admit  them.  Bastard 
V.  Smith.,  215. 

2.  Motion  with  reference  to,  when 
premature.  Doe  dem.  Oxenden  v. 
Croppei',  201.  n. 

V.  Remedies  for. 

\»  Attachment,  761.    Ejectment,y  .1. 
2.  Staying  proceedings,  761.  Eject- 
menty  V.  1 . 

VI.  Municipal,  281.     Statute,  XXXVI. 
740.  Gaol. 

COUNCIL. 

Municipal  Corporation. 

COUNTY. 

I.  Boundary,  151.    Evidence,  IX.  1. 

II.  Gaol.  Gaol. 

COURT. 

I.  Generally. 

1.  Question  for,  256.  Copj/hold,  III.  1. 

2.  Power  to  impose  terms,  412.  An- 
nuity/. 

II.  Spiritual.    Ecclesiastical  Court. 

III.  Court  baron,  248.     Mandamus^  IV. 
5. 

COVENANT. 

p.  50.  Vendors,  II.  2.     71.  Forfeiture^ 
I.  2. 

COVERTURE. 
Baron  and  Feme. 

COVIN. 

Fraud. 

CREDITOR. 

I.  Petitioning,  464.    Bankrupt,  V. 

II.  What  not  a  satisfaction,  76 1 .  Eject- 
ment, V.  1.    225.  Scire  Facias,  J, 


CRIMINAL  INFORMATION. 

When  not  defended,  out  of  borough  fund, 
281.    Statute,  XXXVl. 

CRIMINAL  LAW. 

I.  Indictable  offences. 

1.  False  pretences,  54.     False  Pi^e- 
tences. 

2.  Not  accounting,  152.    Poor,  III. 

5.  Where  there  is  another  specific  re- 
medy, 152.    Poor,  III. 

II.  Articles  of  the  peace,  47.   Baron  and 
Feme,  III. 

CRIMINAL  PLEADING. 

I,  Particularity,  54.     False  Pretences. 
152.  Poor,  III. 

II  "Duly,"  when  sufficient,  152.  Poor, 

m. 

III.  Positiveness.    Inferential  allegation 
when  insufficient,  152.    Poor,  III. 

IV.  Divisibility,  54.    False  Pretences. 

V.  Names  of  persons. 

Designation  by  name  of  office,  152. 
Poor,  III. 

VI.  Construction. 

Necessary  allegation  when  not  supplied 
by  the  inducement,  152.  Poor,  III. 

CRIMINAL  PRACTICE. 
Practice,  VII.— IX. 

CROSS  ACTION, 
p.  642.    Plea,  II.  2. 

CROWN. 

Critninal  Law.    Criminal  Pleading.  Cus- 
toms.   Practice  (CtHminal).  WrecJc. 

CUSTODY. 

I.  Of  documents,  proof  of,  151.  Evidence, 
IX.  1. 

II.  On  other  writs,  570.    Arrest,  V.  1. 

CUSTOMS. 

I.  Collector. 

1.  Nature  of  office,  646.  Wreck. 

2.  When  liable  to  action,  646.  WrecJc. 

n.  On 
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DEFAULT. 


II.  On  goods  wrecked,  646.  Wreclc. 

III,  Action  for  seizure. 

In  trespass  for  taking  a  portfolio 
and  drawings,  the  defendant,  an  officer 
of  the  customs,  may  justify  the  seizure 
by  shewing  that  the  portfolio  con- 
tained drawings  liable  to  seizure  for 
non-payment  of  duty,  which  the  plain- 
tiff was  in  the  act  of  carrying  ashore 
out  of  a  foreign  packet;  though  the 
seizure  was  in  fact  made  not  as  on  a 
forfeiture,  but  for  the  purpose  of  exa- 
mination ;  and  though  the  articles 
seized  were  in  fact  returned  after  be- 
ing examined,  and  no  demand  of  them 
had  been  made  before  the  seizure. 

Semble,  that  if  the  plaintiff  had  sued 
for  the  assault,  the  defendant  could 
not  have  justified  without  shewing 
either  a  previous  demand  or  some  cir- 
cumstance to  warrant  the  use  of  force 
in  the  first  instance. 

Notice  of  action  (under  stat.  3  & 
4  W.  4.  c.  55.  s.  103.)  by  an  infant  to 
an  officer  of  the  customs,  may  be 
given  by  his  prochein  amy,  although 
he  may  not  be  the  prochein  amy  on 
the  record.  De  Gondouin  v.  Lewis, 
117. 

DAMAGE. 

I.  Actual;  when  essential,  719.  Sheriff, 
IX.  2. 

IT.  Allegation  of,  719.    Sheriff,  IX.  2. 

DATE. 
Time. 

DE  INJURIA, 
p.  595.    Pleading,  XVIII., 

DEBT. 

p.  76.    Penalties.    225.  Scire  Facias,  I. 
632.  Plea,ll.\. 

DEBTOR  AND  CREDITOR. 
Creditor.    Guarantee.  Insolvent. 

DECEIT. 
Fraud. 


DECLARATION. 

I.  On  promise  in  consideration  of  giving 
up  a  guarantee,  509.    Guarantee,  III. 

II.  In  evidence.    Evidence,  "K. 

III.  In  lieu  of  sacramental  test. 
Under  stat.  9  G.  4.  c.  17.  ss.  2 

and  5.,  which  require  that  every  person 
who  shall  be  placed,  elected,  or  chosen 
in  or  to  the  office  of  alderman,  &c. 
shall,  within  one  calendar  month  next 
before  or  npo7i  his  admission  into  such 
office,  make  and  subscribe  a  certain 
declaration  before  certain  parties ;  and 
sect.  4,  which  enacts,  that,  if  he  shall 
omit  or  neglect  to  make  and  subscribe 
the  said  declaration  in  manner  above 
mentioned,  such  placing,  election,  or 
choice  shall  be  void. 

Held,  by  the  Court  of  Queen's 
Bench,  that  the  election  is  not  void 
by  refusal  to  make  the  declaration,  or 
state  whether  the  party  will  do  so,  un- 
less he  has  first  been  admitted  to  the 
office  by  swearing  in. 

Judgment  reversed  on  error,  by  the 
Court  of  Exchequer  Chamber. 

Held,  by  that  Court,  that  the  sta- 
tute does  not  give  the  party  elected  a 
month  at  all  events  for  deciding  whe- 
ther he.  will  make  the  declaration  or 
not,  but  only  excuses  him  from  making 
it  at  the  time  of  admission,  if  he  has 
made  it  within  a  month  before. 

That  the  words  "  upon  his  admis- 
sion "  mean  at  the  time,  and  not 
within  a  reasonable  time  after,  and 
that  the  authorities  who  admit  may 
prescribe  the  order  in  which  the  cere- 
monies forming  parts  of  the  admission 
shall  take  place. 

And  that,  if  the  party  offers  himself 
to  the  proper  court  to  be  admitted, 
not  having  made  the  declaration  with- 
in a  month  before,  and  being  asked 
whether  he  will  make  it  or  not,  de- 
clines to  say,  but  requires  the  court  to 
admit  him,  which  they  refuse,  the  elec- 
tion is  thereupon  void,  and  a  precept 
may  issue  for  a  new  election.  Regina 
V.  Humphery,  555. 

DEFAULT, 
p.  555.   Declaration,  III.   455.  Statute, 
VL  5. 

DELAY. 


DELAY. 


DISTRESS,  I.  ir.  839 


DELAY, 
pp.  17.  19.  21.    Plea,  I. 

DELEGATIOx^. 
p.  576,  Coniimacj/. 

DELIVERY. 

L  To  take  agreement  out  of  statute  of 
frauds,  499.    Vendors,  III.  2. 

II.  Under  conditional  verdict  against 
wrongdoer,  472.    Estoppel,  1.  4. 

DEMAND. 

I.  By  one  of  several  parties  entitled. 
Coles  V.  Banlc  of  England,  444. 

II.  Previous  to  seizure,  117.  Customs, 

in. 

III.  Preliminary  to  mandamus,  551.  Rail- 
way, III. 

DEMISE. 
Landlord  and  Tenant.  Ejectment, 

DEMURRER. 

I.  To  whole  plea,  when  not  bad,  632. 
Plea,  II.  1. 

II.  To  nil  debet,  632.    Plec,  II.  1. 

III.  General,  719.    Sheriffs  IX.  2.  763. 
Estoppel,  III. 

IV.  Special,  632.  642.    Plea,  IL  719. 
Sheriff,  IX.  2. 

DEPOSITION. 
When  evidence,  464.    Bankrupt,  V. 

DEPUTY, 
p.  76.  Penalties. 

DETAINER. 
Arrest. 

DEVISE. 

Effect  of  mistake  as  to  facts,  228.  Will, 
II. 

Vol.  X. 


DIRECTOR. 

I.  Of  private  company,  113.  Partner,  U. 

II.  Determination  of  office,  113.  Part- 
ner, II. 

DISCHARGE. 

I.  From  arrest,  225.  Scire  Facias,  I. 
570.  Arrest,  V.  1.  576.  Contumacy. 
761.  Ejectment,  V.  1. 

II.  From  costs:,  761.    Ejectment,  V.  1. 

DISCLAIMER. 
Oral,  427.    Forfeiture,  I.  1. 

DISHONOUR. 
Notice  of,  125.  131  n.    Bills,  VI.  1,  . 

DISMISSAL, 
p.  635.    Assault,  II. 

DISOBEDIENCE. 

Of  order  of  Poor  Law  Commissioners, 
152.    Poor,  in. 

DISPENSATION. 
Or  substitution,  57.    Statute,  VI.  4. 

DISPOSITION. 

With  collusion  of  real  owner,  90.  Es- 
toppel, 1.2. 

DISTRESS. 

T.  Authority  by  relation. 

A  cognisance  by  defendant  as  bailiff 
of  an  executor,  for  rent  due  to  the 
testator,  is  supported  by  proof  of  a 
distress  by  him  in  the  name  of  the  tes- 
tator, and  by  his  direction,  but  after 
his  death ;  such  distress,  though  made 
before  probate,  having  been  afterwards 
adopted  and  ratified  by  the  executor. 
Whitehead  Y.  Taylor,  210. 

II.  Number  of  appraisers. 

Stat.  57  G.  3.  c.  93.  regulating  the 
costs  of  distress  for  rent  not  exceeding 
20/.,  has  not  repealed  the  provisions  of 
2W.^M.  sess.  1.  c.  5.,  so  as  to  make 
5  K  an 
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ELECTION,  1. 1^5.  II. 


an  appraisement  by  one  broker  suffi- 
cient. Allen  V.  Flicker,  640. 

DIVIDEND, 
p.  457.  Sioc/c. 

DIVISIBILITY, 
p.  54.    False  Pretences. 

DOCUMENTARY  EVIDENCE. 
Evidence,  III.— VII. 

DUPLICITY, 
p.  11,  Conviction. 

DURESS, 
p.  23.    Arrest^  IV.  4. 

DUTY. 
I.  Customs,  646.  WrecJc. 
TI.  Action  for  nonfeasance,  646.  Wrech. 

EASEMENT. 

Justification  of  a  nuisance,  590.  Nui- 
sance, II. 

ECCLESIASTICAL  COURT. 

I.  Jurisdiction. 

VV^hat  issues  properly  cognisable  by, 
218.  Tithes. 

II.  Pleadings,  218.  Tithes. 

III.  See  also  Consistory  Court.  ContU' 
macy.  Prohibition.  Signijicavit.  Sur- 
rogate. 

ECCLESIASTICAL  LAW. 
Church-rate. 

EJECTMENT. 

I.  Staying  proceedings,  71.  Forfeiture, 
I.  2.    761.  Post,  V.  1. 

II.  Postea. 

An  ejectment  brought  for  close  A. 
and  close  B.  was  referred  at  Nisi  Prius 


to  an  arbitrator,  together  with  an  ac- 
tion for  trespass  upon  close  B.,  brought 
by  the  lessor  of  the  plaintiff  against 
the  same  defendant.  In  the  action  of 
trespass  there  were  special  pleas  jus- 
tifying on  the  ground  of  title  to  close 
B.  in  defendant. 

The  arbitrator  ordered  a  verdict  on 
all  the  issues  in  trespass  for  the  de- 
fendant, except  one  issue  on  a  plea  of 
not  guilty:  but  he  ordered  a  general 
verdict  for  the  plaintiff  in  the  eject- 
ment. By  a  paper  which  he  delivered 
with  the  award,  stating  his  reasons,  it 
appeared  that  he  considered  that  the 
lessor  of  the  plaintiff  had  no  title  to 
close  B. 

Held  that,  though  there  appeared 
a  repugnancy,  the  postea  in  the  eject- 
ment could  not  be  amended  by  con- 
fining it  to  close  A.,  and  that  the 
lessor  of  the  plaintiff  was  entitled  to 
retain  the  general  verdict.  Doe  dem. 
Oxenden  v.  Cropper,  197. 

III.  Error  pending,  765.  Estoppel,  III. 

IV.  Mesne  profits,  765.    Estoppel,  III. 

V.  Costs. 

1.  Staying  proceedings  in  subsequent 
ejectment. 

W^here  the  lessor  of  the  plaintiff  in 
ejectment  is  son  and  heir  of  the  lessor 
in  a  former  ejectment,  and  claims 
under  the  same  title,  and  against  the 
same  defendant,  but  brings  his  action 
for  different  premises,  the  Court  will 
stay  proceedings  until  the  costs  of  the 
first  action  are  paid. 

And  this,  although  the  lessor  in  the 
first  action  was  discharged  as  an  in- 
solvent, while  in  custody  under  attach- 
ment for  non-payment  of  such  costs. 
Doe  dem.  Heighley  v.  Harland,  761. 

2.  jEffect  of  attachment   for,  761. 
Ante,  1. 

ELECTION. 

I.  Of  an  officer. 

1.  Constable,  288.  Constable. 

2.  Mode  of  voting,  171.  Statute, 
XXXIV.2. 

3.  Avoidance  by  refusing  declaration, 
555.    Declaration,  III. 

II.  To  take  advantage  of  summary  re- 
medy, 207.  Marshal 

ENCROACH- 


ENCROACHMENT. 
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ENCROACHMENT. 
By  trustees  of  road,  503.    Trespass,  I. 

ENROLMENT, 
p.  412.  Annuity. 

EQUITABLE  RELIEF, 
p.  71.    Forfeiture^  I.  2.   412.  Annuity. 

ERROR. 

p.  248.     Mandamus,  IV.  o.    763.  Es- 
toppel, III. 

ESCAPE. 

L  What. 

1.  What  negligence  equivalent  to,  719. 
Sheriff,  IX.  2. 

2.  Suffered  by  bailiff  of  liberty,  477. 
Bailiff, III.  1. 

5.  Covinous  arrest  to  fix  the  marshal 
with  an  escape. 

In  debt  against  the  marshal  of  Q. 
B.  for  an  escape  of  W.,  a  prisoner  in 
custody  under  a  ca.  sa.  at  the  suit  of 
plaintiff,  defendant  pleaded  that  W. 
had  the  privilege  of  the  rules ;  that  L. 
sued  out  a  capias  on  mesne  process 
against  W. ;  that  L.  and  plaintiff"  well 
knowing  that  W.  was  so  privileged,  and 
not  legally  liable  to  be  arrested  out  of 
the  rules,  "  fraudulently,  illegally,  and 
covinously  combined  and  conspired  " 
with  others  to  procure  W.  to  be  ar- 
rested on  L.'s  writ ;  and,  in  pursuance 
of  such  fraudulent  &c.  caused  a 
sheriff's  officer  to  watch  W.,  to  ascer- 
tain whether  he  went  beyond  the  rules, 
and  to  arrest  him  and  keep  him  with- 
out the  rules  if  he  did;  that  W.,  with- 
out defendant's  consent,  went  without 
the  rules,  and,  while  he  was  so,  ajid 
intended  to  and  was  about  to  return 
within  the  rules,  plaintiff'  and  i.,  with 
others  in  collusion  with  them,  in  fur- 
ther pursuance  &c.  wrongfully  and 
covinously  caused  W.  to  be  arrested 
and  conveyed  to  a  place  without  the 
rules,  and  there  detained  during  such 
time  as  was  required  to  enable  plaintiff 
to  sue  defendant  for  the  escape ;  that, 
had  not  W.  been  so  collusively  and 
illegally  detained,  he  could  have  re- 
turned within  the  rules  before  the 


I  commencement  of  the  suit ;  that,  after 
the  commencement,  W.  returned  within 
the  rules,  and  had  been  in  defendant's 
custody  ever  since;  and  that  defendant 
had  no  notice  of  the  escape  before  the 
commencement  of  the  suit.  Replica 
tion  de  injuria,  as  to  all  but  the  alle- 
gation that  i.'sued  out  and  prosecuted 
his  writ,  &c.  while  W.  was  entitled  to 
the  rules. 

1.  It  was  proved  that  U.  employed 
a  person  to  watch  for  W.  and  procure 
his  arrest  and  detention  without  the 
rules,  at  the  suit  of  L.,  while  W.  ap- 
peared to  be  intending  to  return  within 
the  rules ;  and  that,  during  the  deten- 
tion, U.  went  with  the  attorney's 
clerk  to  take  out  the  writ  in  the  action 
for  the  escape.  The  jury,  having  been 
satisfied  that  plaintiff  was  a  party  to 
C7.'s  proceedings,  and  the  judge  having 
directed  a  verdict  for  the  plaintiff,  this 
Court,  on  motion,  ordered  a  verdict  to 
be  entered  for  the  defendant,  on  the 
ground  that  the  jury  might  infer  plain- 
tiff's privity  from  his  adopting  i7.'s 
acts  by  bringing  the  action,  and  that 
such  privity  proved  the  issue. 

2.  But  the  Court  granted  judgment 
for  the  plaintiff,  non  obstante  vere- 
dicto, the  plea  not  shewing  that  W 
luould  have  returned  within  the  rules 
had  he  not  been  detained  without. 

o.  The  rule  for  entering  the  verdict 
for  the  defendant  having  been  obtained 
in  the  first,  and  made  absolute  in  the 
sixth  term  after  the  trial,  the  Court, 
upon  making  it  absolute,  granted  the 
rule  nisi  for  judgment  non  obstante 
veredicto,  considering  the  case  an  ex- 
ception from  the  rule  of  HiL  2  W.  4. 
I.  65.    Merry  v.  Chapman,  516. 

II.  Pleading  and  evidence,  516.  Ante, 
I.  5. 

ESTATE. 

I.  Legal.    Legal  Estate. 

II.  Oral  determination,  427.  Forfeiture, 

ESTOPPEL. 
I.  By  conduct. 

1.  In  not  quitting  according  to  notice, 
"5.    Compensation,  II.  1. 

2.  In  permitting  a  party  to  deal  with 
goods  as  owner. 

3  K  2  The 
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EVIDENCE,  I.  1. 


The  owner  of  goods,  who  stands  by 
and  voluntarily  allows  another  to  treat 
them  as  his  own,  whereby  a  third  per- 
son is  induced  to  buy  them  bona  fide, 
cannot  recover  them  from  the  vendee. 

the  owner  of  the  fittings  of  a 
public-house,  demised  them  to  Z>.,  who 
thereupon  became  tenant  of  the  house 
to  a  third  party,  under  an  agreement 
which  gave  his  landlord  a  lien  on  the 
fittings.  G.  was  present  at  the  exe- 
cution of  such  agreement.  D.  after- 
wards sold  the  good-will  and  fittings, 
without  G.'s  knowledge  or  assent,  to 
W.f  who,  being  told  by  the  landlord 
that  D.  was  his  tenant,  bought  them 
bona  fide,  in  ignorance  of  G.'s  title, 
and  was  accepted  by  the  landlord  as 
tenant  in  the  place  of  D. 

Held,  that  G.  could  not  maintain 
trover  for  the  fittings  against  IF.,  and 
that  the  defence  was  admissible  on  the 
plea  of  not  possessed.  Gregg  v.  Wells, 
90. 

5.  By  negligence  which  facilitated  a 
fraud,  457.  Stock. 

4.  By  permitting  delivery  to  a  party 
as  owner. 

Defendant  brought  trover  against  D. 
for  a  dog,  and  obtained  a  verdict  for 
50/.  damages,  subject  to  be  reduced  to 
\s.  on  the!  delivery  of  the  dog  to  de- 
fendant. By  plaintilF's  authority  D. 
delivered  the  dog  to  defendant,  at  the 
same  time  demanding  it  back  on  behalf 
of  plaintiff,  as  his  property,  at  a  time 
named.  Afterwards,  at  the  time  named, 
plaintiff  demanded  the  dog,  and  defend- 
ant refused  to  deliver  it. 

Plaintiff  brought  trover ;  defendant 
traversed  plaintiff's  property,  and  also  i 
pleaded  not  guilty,  and  leave  and  li-  I 
cence.    Plaintiff  new  assigned  to  the  [ 
plea  of  leave  and  licence,  to  which  de- 
fendant pleaded  not  guilty,  and  leave 
and  licence;  to  which  last  plea  plain- 
tiff replied  de  injuria. 

Held,  that  plaintiff  was  not  precluded 
from  proving  his  title  by  having  au- 
thorised the  delivery;  and  that,  on 
proof  of  title,  he  was  entitled  to  a  ver- 
dict on  all  the  above  issues.  Sandys  v. 
Hodgson,  472. 

5.  By  treating  a  warrant  as  a  mandate, 
477.  Bailiff,\ll.\. 

6.  By  taking  advantage  of  irregularity, 
225.    Scire  Facias,  I. 


7.  By  having  demanded  the  proceed- 
ing objected  to,  248.  Mandamus, 
IV.  z. 

8.  From  disputing  jurisdiction  after 
applying  to  it.  Skuse  v.  Davis ^  655. 

9.  By  public  company's  assertions  in 
an  act  obtained  by  them,  531.  Rail- 
ibay,  in. 

II.  By  first  fault  in  pleading,  632.  Flea^ 
II.  1. 

III.  By  judgment  in  ejectment. 
Trespass  for  mesne  profits  between 

\Q\hJuly  1826  and  the  commencement 
of  the  suit.  Pleas,  1.  that  plaintiff  was 
not  possessed  of  the  premises  niodo  et 
forma ;  2.  that  the  premises  were  the 
soil  and  freehold  of  defendant  dur- 
ing all  the  time,  &c.  Replication,  by 
way  of  estoppel,  to  each  plea,  that, 
after  10th  Jm/?/>1826,  plaintiff  com- 
menced an  action  of  ejectment  for  re- 
covery of  the  same  premises  upon  a 
demise,  laid  10th  Jidy,  1826,  for  four- 
teen years,  and  a  demise  laid  26th  De- 
cember 1851  for  seven  years,  and  an 
ouster  on  27th  December  1851,  and 
had  judgment  to  recover  his  said  terras; 
concluding  with  a  prayer  of  judgment 
if  the  defendant  ought,  during  the  said 
terms,  to  be  admitted.  &c. 

Held,  on  general  demurrer,  that  the 
replication  was  good. 

And  that  a  rejoinder,  stating  that  no 
writ  of  execution  was  ever  issued,  nor 
had  plaintiff  ever  had  possession  of  the 
premises,  but  that  a  writ  of  error  upon 
the  judgment  was  still  pending  and  un- 
determined was  bad. 

The  plea  of  liberum  tenementum 
admits  a  sufficient  possession  of  the 
plaintiff  to  support  an  action  against  a 
j  wrong-doer,  but  denies  his  rightful  pos- 
j  session,  and  asserts  a  right  to  immediate 
possession  in  the  defendant.  Doe  v. 
Wright,  765. 

IV.  By  sheriff' s  return,  477.  Bailif,  III. 
1.    675.  Sherif,  II.  2. 

V.  Between  landlord  and  tenant,  204. 
Landlord  and  Tenant,  I. 

VI.  Subsequent  town  council  when  not 
estopped  from  questioning  order  of  pre- 
vious council,  2S1.   Statute,  XXXVI. 

EVIDENCE. 
I.  What  must  be  proved  and  by  whom. 
1.  By  plaintiff  on  plea  of  not  guilty  to 
debt  for  penalties,  76.  Penalties. 

2.  To 
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2.  To  let  in  declarations  of  former 
holder  of  note,  106.    Bills^  IX.  2. 

5.  That  the  proper  parties  are  plain- 
tiffs, to  the  exclusion  of  another,  1 1  J. 
Partner y  II. 

4.  .Proper  custody  of  documents,  151. 
Post,  IX.  1. 

5.  Balance  of  account  as  a  condition 
precedent,  512.    Vendoi^s,  III.  1. 

6.  On  de  injuria  replied  to  plea  of  pay- 
ment containing  surplusage,  595. 
Pleading,  XVIIL 

IL  Interest  of  witness. 

1.  Apparent  on  face  of  plea,  606.  Wit- 
ness,  I.  2. 

2.  Incompetency  how  removed,  606. 
Witness,  I.  2. 

3.  Husbands,  liability  over. 
Trespass  for  distraining  on  plaintiff. 

Plea,  that  W.  held  the  premises  as 
tenant  to  defendants,  at  a  rent  of  10/,; 
and  distress  for  such  rent.  Replication, 
non  tenuit. 

The  case  opened  for  the  plaintiff  at 
the  trial  was,  that  W.  was  seised  in  fee, 
and  that  plaintiff  held  the  premises  of 
him  at  a  rent  of  ol. 

Held,  that  IF.'s  wife  was  not  a  com- 
petent witness  for  plaintiff  to  prove 
those  facts,  because,  in  the  event  of  a 
verdict  for  defendants,  W.  would  be 
liable  over  to  plaintiff;  and  that  the 
incompetency,  being  independent  of 
any  use  that  might  be  made  of  the 
verdict,  was  not  removed  by  5  &  4  W.  4. 
c.  42,  s.  26.  Wedgewood  v.  Hartley, 
619. 

III.  Documentary,  generally. 

1.  Stamp.  Stamp. 

2.  Notice  to  produce.    Notice,  III. 

o.  Effects  of  undertaking  to  produce 
copies,  598.  Letters. 

4.  Order  to  admit,  598.  Letters. 

5.  Production  when  unnecessary,  595. 
Pleading,^YUl.  597  n.  Bills,  IX.  6. 

6.  When  the  only  evidence,  115. 
Partner. 

7.  Proof  of  proper  custody,  151.  Post, 
IX.  1. 

8.  Mutilation,  151.    Post,  IX.  1. 

9.  Production  from  Petty  Bag  Office, 
162.     Witness  .,11. 

10.  Costs  of  witness  to  produce  and 
explain,  215.    Costs,  IV.  1. 
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11.  Parol  to  explain  written  document. 
To  explain  ambiguous  consideration 
for  guarantee,  309.   Guarantee,  L  3. 

12.  As  to  reading  the  whole,  598.  Let- 
ters, 

IV.  Copies. 

1 .  Notice  to  admit,  when  not  required, 
215.    Costs,  VJ.l. 

2.  Of  letters,  598.  Letters. 

V.  Effect  of  particular  documents. 

1.  Of  agreement  to  pay  not  shewing 
the  consideration,  98.    Bills,  I. 

2.  Award  in  a  suit  inter  alios,  151. 
Post,  IX.  1. 

3.  Presentment  in  manor  court,  151. 
Post,  IX.  1. 

4.  Affidavits  to  check  the  parol  testi- 
mony of  the  same  deponents,  215. 
Costs,  IV.  1. 

5.  Orders  of  Commissioners  of  Sewers, 
598.  Servers. 

6.  Depositions  of  petitioning  creditor's 
agent  on  opening  a  fiat,  464.  BanJi- 
rupt,  V. 

7.  Of  special  contract  given  in'evidence 
for  defendant,  512.    Vendors,  III.  1. 

8.  Copies  of  letters  in  letterbook,  598. 
Letters. 

VI.  Parol,  notwithstanding  the  existence 
of  a  writing. 

1.  Minutes  of  terms. 

A  witness,  produced  to  prove  a  parol 
demise  from  plaintiff  to  defendant, 
stated  that,  at  the  time  of  making  it, 
plaintiff  looked  at  written  minutes, 
from  which  he  appeared  to  read  the 
terms  to  which  defendant  assented. 
Held  that,  in  the  absence  of  any  fur- 
ther proof  respecting  the  nature  of  the 
minutes,  parol  evidence  of  the  terms  of 
the  demise  was  admissible.  Trewhitt 
v.  Lambert^  470. 

2.  See  alsoj  509.    Guarantee,  T.  5. 

2.  Release  to  remove  incompetency, 
606.    Witness,  I.  2. 

VII.  Former  adjudications,  598.  Sewers, 
595.    Pleading,  XVIII. 

VIII.  Reputation,  what  documents  evi- 
dence of,  151.    Post,  IX.  1. 

IX.  Res  inter  alios. 
1.  Award. 

On  an  issue  respecting  the  boundary 
'    of  a  parish  and  county,  an  award  in 
3  K  5  a  suit 
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a  suit  inter  alios,  in  which  the  arbi- 
trator set  out  the  boundary  as  proved 
before  him,  and  a  verdict  was  entered 
according  to  his  direction,  is  not  ad- 
missible as  evidence  of  such  boundary. 

Although  verdicts  are,  upon  aqthor- 
ity,  admitted  as  proof  of  reputation, 
the  rule  does  not  extend  to  awards. 

A  presentment  in  a  manor  court, 
setting  forth  the  bounds  of  a  manor, 
is  admissible  evidence  of  such  bounds, 
though  part  of  the  document,  uncon- 
nected with  the  subject  of  bounds,  has 
been  cut  out. 

Where  an  ancient  manor  book  is 
offered  in  evidence,  the  custody  must 
be  proved  by  a  sworn  witness.  It  is 
not  enough  that  the  book  is  produced 
in  court  by  the  counsel  or  steward  of 
the  lord  of  the  manor,  nor,  as  it  seems, 
by  the  lord  of  the  manor  in  person. 
Evans  v.  Rees,  151. 

2.  Sheriff's  return,  477.  Bailiff,  HI.  1. 

X.  Declarations. 

By  former  holder,  106.    Bills,  IX.  2. 

XI.  Admissions  generally. 

1.  Tacit,  90.    472.  Estoppel,  I.  2.  4. 

2.  Notice  to  admit,  213.  Costs,  IV.  1. 
5.  By  signing  dividend  warrants  and 

bank  books,  457.  StocJc. 

4.  In  ignorance  of  law,  460.    Bills,  II. 

5.  By  agent,  464.    Bankrupt,  V. 

6.  Assertions  in  acts  obtained  by  pub- 
lic companies,  551.    Railway,  III. 

7.  By  producing  copy  of  letter,  598. 
Letters. 

XII.  Admission  by  pleading. 

1.  By  traversing  other  allegations  only, 
25.    Arrest^  IV.  4. 

2.  V^hat  not  admitted  by  plea  of  not 
guilty,  76.  Penalties. 

5.  By  de  injuria,  595.  Pleading,  XVIII. 

4.  By  plea  of  gambling  consideration, 
597  n.    Bills,  IX.  6. 

5.  See  also  Pleading,  IX. 

III.  Variance.  Variance. 

XIV.  Otherwise  with  reference  to  the 
pleadings. 

1.  Under  not  guilty,  76.  Penalties. 
457.  Stock. 

2.  Under  plea  of  not  possessed,  90. 
J^stoppd,  I.  2, 
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5.  Under  plea  of  non  tenuit,  204. 
Landlord  and  Tenant,  I. 

4.  Under  plea  denying  property,  457. 
Stock. 

5.  Under  plea  denying  receipt  of  suf- 
ficient money  to  pay  dividends,  457. 
Stock. 

6.  Under  plea  of  leave  and  licence, 
472.    Estoppel,  I.  4. 

7.  On  plea  containing  surplusage,  595. 
Pleading,  XVIII. 

XV.  Of  particular  facts. 

1 .  Of  acceptance  for  plaintiff  's  accom- 
modation, 460.    Bills,  II. 

2.  Of  agreement  to  pay  on  a  statement 
of  account,  98.    Bills,  I. 

5.  Acts  of  bankruptcy,  464.  Bank- 
nipt,  V. 

4.  Bona  fides,  582.    Bon,a  Fides,  I. 

5.  Boundaries,  151.    Ante,  IX.  1. 

6.  Collusion,  90.    Estoppel,  I.  2. 

7.  Second  conversion,  472.  Estoppel, 
1.4. 

8.  Covin  of  plaintiff  to  fix  marshal  with 
an  escape,  5]  6.    Escape,  I.  3. 

9.  Of  ceasing  to  be  director  of  a  com- 
pany, 113.    Partner, 11. 

10.  Duress,  23.    Arrest,  IV.  4. 

11.  Extortion  by  sheriff's  officer,  494. 
Bailiff.  II.  5. 

12.  Of  letter  having  been  sent,  598. 
Letters. 

15.  Of  mandate  to  bailiff,  477.  Bailiff', 
III.  1. 

14.  Negligence  in  owner  of  stock,  457. 
Stock. 

15.  Execution  of  office,  76.  Penalties. 

16.  Payment  of  note,  595.  Pleading, 
XVIII. 

17.  Privity,  by  adoption  of  acts,  516. 
Escape,  I.  5. 

18.  Of  ratification  by  executor,  210. 
Distress,  I, 

XVI.  In  particular  cases. 

1.  To  connect  sheriff  with  the  acts  of 
his  officer,  25.    Arrest,  IV,  4. 

2.  Whether  admission  of  illegal  evi- 
dence by  justices  be  a  sufficient 
ground  of  appeal,  699.  Poor,  XII.  1. 

5.  Copy  examinations,  679.  Poor 
X.  I, 

EXAMiNA. 


EXAMINATION. 
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EXAMINATION. 
Paupers.    Poor,  X. 

EXCEPTIONS,  BILL  OF. 
p.  245  n.    Copyhold,  111.  2. 

EXCOMMUNICATION. 
Contimaci/. 

EXECUTION. 

I.  Capias.    Scire  Facias. 

II.  Taking  out  of  court  the  amount  re- 
turned, when  no  estoppel,  675.  Sheriff 
II.  2. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

I.  Probate;  relation,  210.    Distress,  I. 

II.  Acts  by. 

1.  Ratification,  210.    TAstress,  I. 

2.  Demand  by  one  of  several.  Coles 
V.  Bank  of  Eiigland,  444. 

III.  How  far  bound  by  act  of  deceased. 

1.  Contract. 

Plaintiffs  entered  into  an  agreement 
with  C.  to  supply  him  with  a  certain 
quantity  of  slate  immediately ;  with  a 
certain  other  quantity  monthly,  at  a 
fixed  price ;  and  with  any  further  quan- 
tity, monthly,  that  C.  might  require. 
C.  engaged  to  receive  the  slate,  not 
exceeding  200  tons  per  month;  and 
the  agreement  was  to  be  in  force  till 
\?>t  January  1858. 

Held,  that  plaintiffs  might  sue  the 
administrator  of  C.  for  refusing  to  re- 
ceive slate  sent,  in  pursuance  of  the 
contract,  after  C.'s  death,  and  before 
the  1st  JaniLury  1838.  Wenhvorth  v, 
Cocic,  42. 

2.  Gross  negligence,  437.  StocJc. 

EXEMPTION. 

From  county  jurisdiction,  711.  Poor, 
VI.  1. 

EXPENSES. 

Costs,  i 


EXPLANATION. 

Guarantee. 

EXTORTION. 
By  sheriff's  officer,  494.    Bailiff  II.  5. 

FALSE  IMPRISONMENT, 
p.  582.    Bona  Fides,  I. 

FALSE  PRETENCES. 

Indictment  stated  that  defendant 
falsely  pretended  to  W.  that  he,  de- 
fendant, was  a  captain  in  the  Fast  India 
Company's  service,  and  "that«  certain 
promissory  note  which  he,"  the  defend- 
ant, "then  and  there  produced  and 
delivered  to"  W.,  "-purporting  to  be 
made  for  the  payment  of  the  sum  of 
21/."  (not  saying  by  whom  it  purported 
to  be  made,  nor  otherwise  describing 
it),  was  a  good  and  valuable  security 
for  21/.:  by  ivhich  false  pretences  he 
obtained,  &c.  Whereas  defendant  was 
not  a  captain  in  the  company's  service, 
and  whereas  the  said  promissory  note 
which  he  then  and  there  produced  and 
delivered  to  W.  "  was  not  a  good  and 
valuable  security  for  the  sum  of  21/., 
or  for  any  other  sum."  Verdict, 
Guilty. 

Held,  on  writ  of  error,  that  the  in- 
dictment did  not  sufliciently  describe 
the  note,  or  shew  how  it  was  wanting 
in  value ;  and  that  a  conviction  could 
not  be  supported  on  the  representation 
as  to  the  defendant's  character, because 
the  false  pretences  were  so  connected 
on  the  record,  that  one  could  not  be 
separated  from  the  other. 

Judgment  for  the  crown  reversed 
JRegina  v.  Wickham,  34. 


FALSE  RETURN, 
p.  675.    Skerif,  II.  2. 

FATHER. 
Putative.    Poor,  XVI. 
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FEES. 


FUNDS,  PUBLIC. 


FEES. 

p.  162.      Witness,  II.     494.  JBailif, 
II.  3. 

FEIGNED  ISSUE. 
On  interpleader,  145.    Costs,  III. 

FEME. 
Baron  and  Feme. 

FERRY, 
p.  706.    Poor,  VII.  2. 

FIAT. 

In  bankruptcy.  Bankrupt, 

FI.  FA. 
p.  67  J.    Sheriff,  II.  2. 

FILIATION. 
Poor,  XVI. 

FINALITY,  i 
p.  527.    Arbitration,  V.  2. 

FINE. 

On  renewals,  256.   245  n.  Copyhold,  III. 

FIXTURES, 
p.  139.    Arbitration,  I. 

FORFEITURE. 
L  Of  estate. 

1.  By  disclaimer. 

A  tenant  for  a  definite  term  of  years 
does  not  forfeit  his  term  by  orally  re- 
fusing, upon  demand  of  the  rent  made 
by  his  landlord,  to  pay  the  rent,  and 
;  claiming  the  fee  as  his  own.  Doe  dem. 
Graves  v.  Wells,  427. 

2.  Equitable  relief. 


In  an  action  of  ejectment  on  a  for- 
feiture by  breach  of  covenant  to  repair, 
the  Court  has  no  power  to  stay  pro- 
ceedings upon  terms,  if  the  lessor  of 
the  plaintiff  does  not  consent.  Doe 
dem.  Mayhew  v.  Asby,  71. 
II.  For  duty,  117.    Customs,  III. 


FORGERY. 
Liability  of  bank  after,  437.  Stoch. 

FRANCHISE. 
Waiver  of,  477.    Bailiff,  III.  1. 

FRAUD. 

I.  What  is. 

1.  Illusive  delivery  when  not,  472 
Estoppel,  I.  4. 

2.  Concealment  of  contract,  with  re- 
ference to  bill  pending  in  parliament, 
795.    Statute,  III.  1. 

II.  Particular  instances. 

1.  Of  agent,  516.    Escape,  I.  5. 

2.  Fraudulent  transfer,  457.  Stock. 
5.  Collusion  of  real  owner,  90.  Es' 

toppel,  I.  2. 
4.  In  contract  for  withdrawing  oppo- 
sition to  a  railway  act,  795.  Statute, 
III.  1. 

III.  Remedy. 

1.  Effect  of  gross  negligence,  457. 
Stock. 

2.  After  voluntary  payment,  82.  Com- 
position, 

IV.  Pleading,  784.    Bills,  VIII.  6. 

V.  Evidence. 

Of  fraudulent  indorsement,  106.  Bills, 
IX.  2. 

FRAUDS,  STATUTE  OF. 
Statute,  VI. 

FUNDS,  PUBLIC. 
Stock. 


GAOL. 


GAOL. 
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GAOL. 

Costs  chargeable  to  town  counciL 

Under  Stat.  5  &  6  WA.  c.16.  5. 114., 
the  county  treasurer  may  order  the 
councit  of  any  borough  within  the 
county,  having  separate  quarter  ses- 
sions, to  pay  to  the  county  the  ex- 
pen  ces  of  prisoners  committed  from 
such  borough  for  trial  at  the  assizes, 
and  confined  in  the  county  gaol, 
though  such  prisoners  were  committed 
before  trial  to  the  borough  gaol,  not 
the  county  gaol,  and  were  not  confined 
in  the  county  gaol  till  after  the  bills 
against  them  were  found. 

And  such  order  may  be  made  with- 
out any  contract  between  the  borough 
and  county  justices. 

The  expences  are  to  be  estimated  by 
dividing  the  whole  expences  of  the 
gaol  according  to  the  number  of  pri- 
soners and  the  periods  of  their  con- 
finement, and  are  not  limited  to  the 
expences  incurred  in  respect  of  the  in- 
dividual prisoners.  Regina  v.  Johnson^ 
740. 

GAOLER. 
Remedies  against,  207.  Marshal. 

GENERAL  ISSUE. 

I.  By  statute,  632.    Plea,  II.  ]. 

II.  Plea  amounting  to,  642.    Flea^  IL  2. 

III.  Evidence  under  plea  of,  457.  StocJc. 

GENERAL  RULES. 
Rules  of  Court. 

GOODS  AND  CHATTELS. 
Fructus  industriales,  753.  Vendors,  II.  3. 

GRASS, 
p*  155.    VendorSy  II.  5. 

GROUNDS. 

I.  Of  dismissal  of  complaint,  635.  As' 
sault,  II. 

II.  Of  appeal.   Poor,  XII. 


GUARANTEE. 
I,  Requisites. 

1.  Writing,  453.    Statute,  VI.  3. 

2.  Stamp,  309.    Post,  I.  3. 

3.  Consideration. 

Declaration  in  assumpsit,  that  de- 
fendant promised,  in  consideration  that 
plaintiflTs,  at  his  request,  would  give  up 
to  him  a  certain  guarantee  of  10,000/.  on 
behalf  of  L.,  then  held  hy  plaintiffs. 
Averment,  that  plaintiffs  gave  up  the 
guarantee,  but  defendant  did  not  per- 
form his  promise.  Plea,  that  the  gua- 
rantee was  a  promise  to  answer  for  the 
debt  of  another,  and  that  there  was  no 
agreement,  &c,  in  writing,  wherein 
any  sufficient  consideration  was  stated 
(according  to  stat.  29  Car.  2.  c.  3.  s.  4.). 
And  that  the  supposed  guarantee  was 
contained  in  the  following  written  me- 
morandum, signed  by  defendant  :  — 
«  Messrs.  H.''  (the  plaintiffs).  «  In 
consideration  of  your  being  in  advance 
to  L.  in  the  sum  of  10,000/.  for  the 
purchase  of  cotton,  I  do  hereby  give 
you  my  guarantee  for  that  amount  on 
this  behalf.    J.  B." 

Held,  by  the  Court  of  Queen's 
Bench,  on  demurrer,  that  the  words  of 
the  guarantee  did  not  necessarily  imply 
a  past  advance ;  and  that,  if  they  left 
it  even  doubtful  whether  a  future  ad- 
vance was  not  guaranteed,  a  promise 
made  in  consideration  of  giving  it  up 
was  valid.  But, 

Held  further,  that  at  all  events  it 
appeared  on  the  pleadings  that  the 
plaintiffs  had  delivered  something  to 
the  defendant,  on  the  faith  of  his  pro- 
mise, which  he  at  the  time  considered 
valuable,  and  this  being  so,  and  no 
fraud  imputed,  he  could  not  afterwards 
excuse  a  breach  of  the  promise,  by  al- 
leging that  the  thing  given  up  was  not 
of  the  value  he  had  supposed. 

Judgment  affirmed  on  error,  by  the 
Court  of  Exchequer  Chamber. 

Held,  by  the  Court  of  Error,  that 
the  guarantee  did  not  necessarily  imply 
a  past  advance;  and  that  the  plaintiffs, 
on  a  trial,  might  have  offered  evidence 
to  shew  that  future  advances  had  been 
contemplated. 

Held  also,  Maide  B.  dubitante,  that 
the  paper  on  which  the  guarantee  was 
written  appeared  by  the  declaration 

and 
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and  plea  to  haive  been  given  up  by 
plaintiffs  to  defendant;  and  that  this 
alone  was  consideration  for  a  promise. 

Held,  by  the  Court  of  Queen's 
Bench,  that,  on  the  trial  of  an  issue  of 
fact  raising  the  question,  whether  or 
not  the  above  guarantee  had  been  de- 
livered up,  the  guarantee  might  be 
given  in  evidence,  though  unstamped. 
Haigh  V.  Brooks,  309. 

II.  Continuation. 

The  following  guarantee  was  given 
to  the  firm  of  M.  and  Z>.,  the  actual 
members  of  which  at  the  time  were 
ikf.,  Z).,  and  N. :—  "  G.  C.  is  desirous 
of  commencing  business  in  your  line, 
and  wants  the  usual  credit  for  six 
months  :  if  ybu  think  well  to  supply 
him,  I  will  be  answerable  for  the 
amount  of  100/." 

Held,  that  on  N.  withdrawing  from 
the  firm  (which  continued  under  the 
names  ol  M.  and  D.\  the  guarantee 
ceased ;  no  intention  appearing  on  the 
instrument  that  the  responsibility 
should  continue  after  such  change  in 
the  partnership.    Dry  v.  Davy,  50. 

III.  Pleading,  309.    Ante,  I.  3. 

IV.  Evidence :   parol  explanation,  509. 
Ante,  I.  3. 

GUARDIAN. 
Of  union,  259.  736.  Poor,  II.  1.  IV.  2. 

HEIR. 

I.  Of  trustee,  proceeding  where  he  can- 
not be  found,  272.    Statute,  XXII, 

II.  Proceedings  when  stayed  for  costs  of 
ancestor,  761.    Ejectment,  V.  1. 

HIGHWAY. 

I.  Turnpike  road :  action  against  trus- 
tees, 503.    Trespass,  I. 

II.  General  issue  by  statute,  632.  Plea, 
II.  1. 

HOLDER. 
Declarations  by,  106.    Bills,  IX.  2. 

HUSBAND  AND  WIFE. 

Baron  and  Feme. 


IDENTITY. 

p.  593.    Pleading,  XVIII.    682.  Poor, 
XII.  3. 

IGNORANCE. 

I.  Of  law,  460.   Bills,  II. 

II.  Of  fact,  437.    Stock.    Bona  Fides. 
Scienter. 

III.  Of  justice,  that  witness  was  incom- 
petent, 699.    Poor,  XII.  1. 

IV.  As  an  excuse  for  want  of  particular- 
ity, 693.    Poor,  XII.  4. 

ILLEGALITY. 
When  not  cured,  570.    Arrest,  V.  1. 

ILLEGITIMATE. 
Poor,  XVI. 

IMMATERIAL  AVERMENTS, 
p.  593.    Pleading,  XVIII. 

IMPLICATION. 

I.  Of  authority,  27.    Broker,  I.  1. 

II.  Averment  by,  719.    Sheriff,  IX.  2. 

III.  In  notice  of  dishonour,'  125.  151  n. 
Bills,  Yl.  1,2. 

IMPRISONMENT. 
Arrest. 

IMPROPRIATOR. 

Suit  for  subtraction    of   tithes,  218. 
Tithes. 

INCONSISTENCY. 

Repugnancy. 

INDEMNITY. 

I.  Want  of  writing,  453.    Statute,  VI.  3. 
460.  Bills,  II. 

II.  Annual  act,  335.    Declaration^  III. 

INDICTMENT, 

Criminal  Pleading. 

INDORSE. 


i 


INDORSEMENT. 
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INDORSEMENT. 
Mis.  ■ 

INDUCEMENT. 

I.  Rejection  of,  595.    Pleading,  XVIII. 

II.  In  indictments,  132.    Poor,  III. 

INFANT. 

Notice  of  action  by  prochein  amy,  117. 
Customs,  III. 

INFERENCE. 

I.  When  refused,  52  7.    Arbitration,  V. 
2.    531.  Raikvay,  III. 

II.  In  indictments,  132.    Poor,  III. 

INFERIOR  COURT. 

Error  not  tried  on   mandamus,  248. 
Mandamus,  IV.  3. 

INFORMALITY. 

Not  tried  on  return  to  mandamus,  248. 
Mandamus,  IV.  3. 

INFORMATION. 

Criminal  Information,    Quo  Warranto. 

INSOLVENT. 

I.  Effect  of  assignment  on  action  pre- 
viously commenced. 

To  assumpsit  for  goods  sold,  &c.  it 
is  a  good  plea  in  bar  of  further  main- 
tenance, &c.  that,  after  action  com- 
menced, plaintiff  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  7  G.  4. 
c.  57.,  and  assigned  to  the  provisional 
assignee,  whereby  plaintiff's  right  of 
action  vested  in  such  assignee. 

Replication  to  such  plea,  that,  after 
assignment,  the  provisional  assignee 
had  notice  of  such  suit,  and  permitted 
it  to  continue,  until  he  afterwards 
(and  after  the  above  plea  pleaded)  as- 
signed to  other  assignees  appointed  by 
the  Insolvent  Debtors'  Court ;  that 
such  assignees  afterwards  had  notice  of 
the  suit,  and  assented  to  its  being  con- 
tinued for  the  benefit  of  the  creditors ; 


and  that  it  is  so  continued  with  their 
consent  and  on  their  behalf  by  such  as- 
signees :  Held  bad  on  general  demur- 
rer. Swannv.  Sutton,  623. 

IT.  Effect  of  discharge. 

1.  On  attachment  for  costs,  761. 
Ejectment,  V.  1. 

2.  On  privies  in  interest,  761.  Eject- 
ment, V.  1 . 

III.  Pleading,  625.  Ante,!. 

INTENTION. 

I.  Of  testator,  228.    Will,  11. 

II.  To  return  after  escape,  516.  Escape, 
1. 5. 

III.  When  it  must  be  alleged,  793.  Sla- 
tute,lll.l. 

INTEREST. 

I.  Usurious,  675.  Usury. 

II.  From  what  date,  222.    Bills,  VII. 

III.  Of  witness,  606.    Witness,  I.  2. 

INTERPLEADER. 
Practice  and  costs,  145.    Costs,  III. 

INTERPRETATION. 

Construction. 

IRREGULARITY. 

L  When  it  does  not  dispense  with  no- 
tice of  action,  188.    Notice, 11.  2. 

II.  Discharge  from  arrest  for,  how  far  it 
is  an  estoppel,  225.    Scire  Facias,  1. 

III.  Cured  during  same  sessions,  706. 
Poor,  VII.  2. 


ISSUE. 

In  the  Ecclesiastical  Court,  218.  Tithes. 


JOINT-STOCK  COMPANY. 

Partner 


JOINT 
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JOINT  TENANT. 

I.  F'ine,  258.  245  n.    Copyhold,  III.  1,  2. 

II.  Settlement,  270.    Poor,  VII.  3. 

JUDGE. 

I.  Power  to  amend,  609.   Amendment,  I. 

II.  Surrogate,  576.  Contumacy, 

JUDGMENT. 

I.  For  want  of  a  plea,  21.    P/<?«,  I.  5. 

II.  1.  Non  obstante,  121.  Payment^lY . 
2.    590.  Nuisance,  II.    616.  Bills,  V. 

2.  Time  of  moving  for,  516.  Escape, 
I.  3. 

III.  Sci.  fa.    Scire  Facias. 

IV.  Effect. 

1.  In  evidence,  495.  Pleading,  XVIII. 

2.  When  pleaded  in  estoppel,  765.  Es- 
toppel, III. 

V.  Pendency  of  writ  of  error,  765.  Es' 
toppel.  III. 

JURISDICTION. 

I.  Over  frivolous  pleading,  17.  19.  21. 
Plea,  I. 

II.  To  give  equitable  relief,  71.  Forfeit- 
ure, I.  2.    412.  Annuity. 

III.  Of  lords  of  treasury  in  compensation 
cases,  179.  574.  586.  Statute,  XXXIV. 
5,  4,  5. 

IV.  When  it  must  be  shewn,  655.  As- 
sault, II.    699.  Poor,  XII.  1. 

V.  See  also  Justices.  Sessions. 

JURY. 

I.  Question  for,  256.    Copyhold,  III.  1. 

II.  Verdict  how  altered,  52.  Arbitration^ 
IX.  1. 

JUSTICES. 

I.  Election  of  constable  by,  288.  Con- 
stable, 

II.  Presumption,  655.    Assault,  II. 

III.  Jurisdiction  in  boroughs,  711,  Poor, 
VL  1. 


IV.  Shewing  jurisdiction,  655.  Assault, 
II.    699.  Poor,  XII.  1. 

V.  Certificate  of  dismissal,  655.  Assault, 
II. 

VI.  Admission  of  illegal  evidence  by,  699. 
Poor,  XII.  1. 

KNOWLEDGE. 

Scienter. 

LACHES. 
In  real  owner,  457.  Stoch. 

LAND. 

Fructus  industriales  and  prima  vestura, 
755.    Vendors,  II.  5. 

LANDLORD  AND  TENANT. 

I.  Tenancy,  how  created. 

N.,  having  no  title  to  certain  pre- 
mises, let  them  by  parol,  and  received 
rent.  Afterwards  another  claimant, 
B.,  demanded  the  rent ;  and  N.,  being 
satisfied  with  ^.'s  title,  informed  his 
tenant,  in  5.'s  presence,  that  he  had 
given  up  the  premises  to  B.^  who  was 
now  the  landlord,  and  that  the  rent 
was  thenceforth  to  be  paid  to  B.  The 
tenant  acquiesced ;  and,  when  B.  de- 
manded the  next  quarter's  rent,  paid 
part  of  it  on  account :  Held,  that  the 
tenant  could  not  afterwards  set  up  the 
title  of  a  third  claimant  who  had  de- 
manded rent,  but  had  taken  no  step  to 
eject  him,  no  deception  by  any  of  the 
parties  having  been  suggested.  Hall  v. 
Butler,  204. 

II.  Attornment :  by  mistake,  204.  Ante, 
I. 

III.  Tenant. 

1.  Compensation  to,  5.  Comj^ensation^ 
II.  1. 

2.  Estoppel,  204.    Ante,  1. 

IV.  Forfeiture. 

1.  For  breach  of  covenant  to  repair, 
71.    Forfeiture,  I.  2. 

2.  Not  of  definite  terra  by  oral  dis- 
claimer, 427.    Forfeiture,  1. 1. 

V.  Distress,  Distress. 

VI.  Notice  to  quit. 

By 


LiVNDLORD,  Vl.-Vlir. 
By  railway  company,  5.  Compensation, 

VII.  Arbitration;  fixtures,  159.  Arbitra- 
tion, I. 

VIII.  Evidence. 

1.  Parol  demise,  470.  Evidence,  VI.  1. 

2.  Incompetency  of  landlord  as  witness 
for  tenant.  6\9.    Evidence,  II.  5. 


LARGENESS. 
In  pleading,  632.    Plea,  II.  1. 


LEAVE  AND  LICENCE, 
p.  472.    Estoppel^  1.  4. 

LEGAL  ESTATE. 

Conveyance  by  trustee,  272.  Statute, 
XXII. 


LETTERS. 

Plaintiff  gave  defendant  notice  to 
produce  certain  specified  letters  written 
by  defendant  to  his  partner,  and  a  let- 
ter-book kept  by  him,  containing  copies 
of  the  above  letters ;  and  defendant 
consented  to  admit  copies  of  the  let- 
ters, saving  just  exceptions,  &c.,  and 
undertook  to  produce  the  letter-book 
in  proof  of  them. 

Held,  first,  that  the  book  when  pro- 
duced by  defendant  was  good  secon- 
dary evidence  against  him  of  the  letters 
specified  in  the  notice :  secondly,  that, 
supposing  proof  of  the  sending  of  the 
letters  to  be  material,  the  fact  of  their 
being  transcribed  in  such  a  book  was 
evidence  of  it  as  against  defendant ; 
thirdly,  that  defendant  had  no  right  to 
read,  in  his  own  behalf,  other  letters 
upon  the  same  subject,  copied  in  the 
same  book,  but  not  referred  to  in  those 
read  by  the  plaintiff. 

Held  also,  that,  although  the  above 
letters  were  written  to  a  partner  resi- 
dent in  New  South  Wales,  yet,  as  there 
had  been  proceedings  in  Chancery  be- 
tween the  same  parties  on  the  subject 
of  the  action  six  years  before  the  trial, 
in  the  course  of  which  the  letters  had 
been  referred  to,  the  Court  would  pre- 
sume that  they  had  been  remitted  to 
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England,  and  that  three  days'  notice  to 
produce  them  was  therefore  sufficient. 

Held  also,  that,  the  object  of  the 
evidence  being  to  prove  admissions  by 
defendant,  the  transcripts  in  the  book, 
made  by  defendant  or  by  his  authority, 
were  alone  sufficient  for  that  purpose, 
without  proving,  or  giving  notice  to 
produce,  the  originals.  Sturge  v.  JBu' 
chanan,  598. 

LEVY. 

p.  673.  Sheriff. 

LIBEL. 

I.  In  an  official  notice,  188.  Notice,  IL  2. 

II.  Notice  of  action  in,  188.  Notice,  II.  2. 

LIBERTY, 
p.  477.    Bailiff,  III.  1. 

LIBERUM  TENEMENTUM. 
p.  763.    Estoppel,  III. 

LIS  PENDENS. 
Pendency  of  error,  163.    Estoppel,  III. 

LOCAL  ACT. 

I.  Notice  of  action  under,  188.  Notice, 
II.  2. 

II.  See  Statute,  XLI.  —  XLIIL 

LORD. 
Of  manor.  Copyhold. 

LORDS  OF  THE  TREASURY. 
Compensation,  \. 

LOSS. 

Of  not  negotiable  note,  616.    Bills,  V. 

MAGISTRATE. 

Justice, 

MALICIOUS  INJURIES. 
Summary  arrest,  582,    Bona  Fides. 

MAIN- 
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MANDAMUS,  IV.  5,  4.  V. 


MAINTENANCE. 

I.  Separate,  47.    Baron  and  Feme,  III. 

II.  Of  wife's  children,  417.  Poor,  IX.  2. 

III.  Of  bastard,  425.   J'oor,  XVI. 

MALA  FIDES. 
Bona  Fides.    Statute,  III. 

MANDAMUS. 

I.  When  granted. 

1.  To  compel  the  completion  of  a 
public  work,  551.    Railway,  III. 

2.  Notwithstanding  another  remedy, 
551.    Railway,  III.  . 

II.  When  refused,  or  return  confirmed. 

1.  To  hear  and  determine,  when  the 
tribunal  has  in  fact  heard  and  deter- 
mined 179.  574.  Statute,  XXXIY. 
4,  5. 

2.  To  proceed  on  a  plaint  when  the 
Court  has  proceeded  to  judgment 
though  erroneous,  248.  Post,  IV.  3. 

5.  Where  the  Court  of  Chancery  is 
better  able  to  deal  with  the  question, 
272.    Statute,  XXII. 

III.  In  particular  cases. 

1.  In  compensation  cases.  Compensa- 
tion. 

.  2.  To  insert  names  on  burgess  roll,  66. 
Statute,  XXXIV.  1. 
5.  To  lord  of  manor  to  proceed  on 
plaint,  248.    Po5^,  IV.  5. 

4.  To  lord  of  manor  to  accept  surren- 
der, 272.    Statute,  XXII. 

5.  To  hear  appeal,  685.    Poor,  X.  8. 

6.  To  levy  church-rate,  750.  Church- 
rate. 

7.  To  parish  ofiicers  to  pay  to  treasurer 
of  union,  756.    Poor,  II.  1. 

IV.  Return. 

1.  Impossibility,  551.  Raihuay,lll. 

2.  Particularity  in,  756.  Poor,  II.  1. 
5.  Of  variety  of  causes,  when  not  bad, 

Mandamus  to  the  lord  and  steward 
of  the  manor  of  0.  recited  that,  at  a 
manor  court  holden  before  the  steward 
in  Mai/,  a  plaint  in  the  nature  of  a 


writ  of  right,  according  to  the  custom, 
&c.  was  presented  to  the  steward,  re- 
ceived by  him,  and  enrolled  in  the 
Court  rolls ;  that  at  a  court  holden  in 
August^  the  demandant  and  tenant  ap- 
peared, but  that  the  steward  refused  to 
proceed  upon  the  plaint ;  and  the  man- 
damus commanded  the  lord  and  the 
steward  to  proceed  on  the  said  plaint. 

Return,  that  at  the  court  of  August 
the  tenant  objected  to  the  making  the 
plaint,  as  erroneous  and  irregular  on 
two  grounds ;  whereupon  it  was  con- 
sidered and  ordered  by  the  Court  that, 
for  those  errors,  the  plaint  and  pro- 
ceedings should  be  set  aside,  reversed, 
annulled,  and  altogether  held  for 
nothing;  and  that  the  Court  would 
take  no  farther  cognisance  thereof; 
and  thereupon  the  plaint  and  proceed- 
ings were  set  aside  &c. :  that,  notwith- 
standing, a  court  was  holden,  in  obe- 
dience to  the  mandamus,  in  the  October 
following  the  issuing  of  the  mandamus, 
whereat  the  tenant  contended  that, 
for  the  former  objections  and  another, 
the  plaint  presented  in  May  was  erro- 
neous and  irregular ;  and  upon  those 
grounds,  and  because  of  the  judgment 
of  the  Court  in  August,  he  prayed 
that  the  plaint  might  be  held  for  no- 
thing, and  that  the  Court  would  take 
no  further  cognisance  thereof ;  where- 
upon it  appeared  to  the  Court  that 
there  was  error  in  the  plaint  and  pro- 
ceedings, and  that  the  court  ought  not 
to  take  cognisance  or  proceed  thereon ; 
and  it  was  considered  and  adjudged 
that  the  plaint  and  proceedings  were 
rightly  set  aside  at  the  Court  of  August, 
and  that  the  Court  ought  not  to  take 
further  cognisance  thereof. 

Upon  objection  that  the  return  vv^as 
contradictory  and  repugnant,  as  shew- 
ing that  the  Court  proceeded  in  October 
upon  a  plaint  already  annulled,  and 
that  there  was  no  judgment  set  forth: 

Held,  that  the  return  was  good, 
inasmuch  as  there  was  no  contradic- 
tion, and  that  the  Court  appeared  to 
have  adjudged';  and  this  Court,  upon 
the  present  proceeding,  could  not  in- 
quire whether  or  not  the  adjudication 
was  erroneous  or  informal.'  Regina  v. 
Old  Hall,  248. 

4.  When   quashed  on  motion,  756. 
Poor,  II.  1. 

V.  Practice. 

1.  On 
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1.  On  application  for  several  writs,66. 
Statute,  XXXIV.  1. 

2.  Certainty  required  in  writ,  551. 
Railway,  III. 

o.  Objection  of  no  demand,"  when 
to  be  taken,  531.    'Raihvay,  III. 

4.  On  concilium.  Regina  v.  St.  Mar- 
garet, Leicester,  752  n. 

VI.  Costs,  66.    Statute,  XXXIV.  1. 

MANDATE. 
To  bailiff,  477.    Bailiff,  III.  1. 

MANOR. 

I.  Presentment,  151.    Evidence,!^,  1. 

II.  Proceedings  on  plaint  in  court  baron, 
248.    Mandamus,  IV.  3. 

III.  See  also  Copyhold. 

MARRIAGE. 
Baron  and  Feme. 

xMARSHAL. 

The  summary  remedy  given  by  stats. 
2  G.  2.  c.  22.'  5.  6.  and  52  G.  2.  c.  28. 
s.  11.  to  a  prisoner  for  an  abuse  com- 
mitted by  a  gaoler,  &c.  in  his  office,  is 
cumulative;  therefore  the  Court  will 
not  stay  proceedings  in  an  action  of 
trespass  commenced  by  a  prisoner  for 
such  abuse. 

But  semble,  if  the  prisoner  resorts  to 
his  summary  remedy,  and  obtains  the 
decision  of  the  Court  thereon,  he  will 
not  be  permitted  afterwards  to  bring 
an  action  for  the  same  cause.  Yorke 
V.  Chapman,  207. 

MASTER  AND  SERVANT. 

I.  Servant,  who  is  not,  646.  WrecJc. 

II.  Settlement,  695.    Poor,  XII.  4. 

MATERIALITY. 

In  examinations  and  notices,  685.  695. 
Poor,X.  8.    XII.  4. 

MEMORANDA.  : 

p.  1. 
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MEMORIAL. 

Annuity. 

MESNE  PROFITS. 

I.  Pleading,  765.    Estoppel,  III. 

II.  Effect  of  writ  of  error  on  the  judg- 
ment in  Ejectment,  765.  Estoppel,lll. 

III.  Possession,  765.    Estoppel,  III. 

MINUTES. 
Of  terms,  470.    Evidence,  VI.  1. 

MISCONDUCT. 

I.  Of  sheriff's  officer,  25.    Arrest,  IV.  4. 

II.  Of  real  owner,  90..   Estoppel,  I.  2. 

MISTAKE. 
L  Of  testator  as  to  facts,  228.  Will. 

II.  Effect  of  acquiescence  and  payment 
of  rent  by,  204.  Landlord  and  Te- 
nant, I. 

III.  When  not  remediable  by  mandamus, 
179.    Stattde,  XXXIV.  4. 

IV.  Bona  fides.    Bona  Fides. 

MONEY  HAD  AND  RECEIVED. 
Assumpsit,  V. 

MONEY  PAID. 
Assumpsit,  VI. 

MUNICIPAL  CORPORATION. 

I.  Boundaries. 

Effect  of  their  not  being  conterminous 
with  parish,  711.    Poor,  VI.  1. 

II.  Qualifications  of  burgesses. 
Payment  of  rates,  66.  Statute,  XXXIY, 

1. 

III.  Revision. 
Costs   of  impugning,   66.  Statute, 

XXXIV.  1. 

iV.  Elections  in  council. 

Mode  of  voting,  171.  Statute,XXXlV. 
2. 

V.  Aldermen. 
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V.  Aldermen. 

1.  Election  of,  171.  Statute,  XXXIV. 
2. 

2.  Criminal  information,  how  not  to 
be  defended,  281.  Statute,  XXXVI. 

^.-Declaration  in  lieu  of  sacramental 
test,  355.    Declaration^  III. 

VI.  Councillor. 

Quo  warranto,  how  not  to  be  defended, 
281.    Statute,  XXXVI. 

VII.  Town  council. 

1.  Not  perpetually  identical,  281.  Sta- 
tute, XXXVI. 

2.  May  question  acts  of  previous  coun- 
cil, 281.    Statute,  XXXYL 

VIII.  Quarter  sessions. 
Jurisdiction,  711.   Poor,  VI.  1. 

IX.  Treasurer. 

Order  directing  a  payment  removed 
and  quashed  after  audit  of  accounts 
and  resignation  of  office,  281.  Sta- 
tute, XXXVI. 

X.  Clerk  of  the  peace. 

Deputy,  76.  Penalties. 

XI.  Town  clerk. 

1.  Appointment  of  deputy,  76.  Pe- 
nalties. 

2.  Grounds  of  dismissal,  574.  Statute, 
XXXIV.  5. 

3.  Eifect  of  temporary  re-appointment, 
586.    Statute,  XXXIV.  5. 

XII.  Compensation.  Statute,  XXXW .z, 

4.  5.    Compensation,  I. 

XIII.  Borough  fund. 

To  what  purposes  not  applicable,  281. 
Statute,  XXXVI. 

XIV.  Costs  of  prisoners  committed  for 
trial  at  assizes,  740.  Gaol. 

XV.  Certiorari. 

To  remove  orders  of  previous  town 
council,  281.    Statute,  XXXVI. 


MUTILATION. 
Of  document,  151.    Evidence^  IX.  1 . 

NAME. 
In  indictments,  132.    Poor,  III. 


NEGLIGENCE. 

I.  Estoppel  by,  457.  Stock. 

II.  Of  sheriff,  719.    Sheriff,  IX.  2. 

III.  By  ministerial  officer,  646.  Wreck. 

NEW  ASSIGNMENT, 
p.  472.    Estoppel,  I.  4. 

NEW  TRIAL. 

After  verdict  of  not  guilty.  Regina  v. 
Leigh,  598. 

NISI  PRIUS. 
Amendment,  609.    Amendinent,  I. 

NON-FEASANCE, 
p.  646.  Wreck. 

NON-JOINDER, 
p.  113.    Partner,  II. 

NOT  GUIL'TY. 
Evidence  under  plea  of,  437,  Stock. 

NOTE. 

Bills. 

NOTICE. 

I.  1.  Acting  with,  82.  Comjoosition, 

2.  Of  rules  of  office  when  presumed, 
162.     Witness,  II. 

II.  Of  action. 

1.  By  prochein  amy,  117.  Customs, 

2.  When  it  must  be  absolute. 
Where  a  clause  in  a  statute  (50  G.  3. 

c.  cxlix.  s.  105.,  local  and  personal, 
public)  required  thirty  days'  notice  of 
action  for  any  thing  done  in  pursu- 
ance of  it,  and  enabled  the  party  com- 
plained of  to  tender  amends  for  any 
irregularity :  Held,  that  a  letter  written 
to  the  defendant,  who  justified  under 
the  act,  requesting  him  to  commu- 
4  nicate  the  names  of  certain  parties, 
and  stating  that,  unless  the  request 
was  complied  with,  the  plaintiff  would 

"  take 
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"  take  proceedings  against  him  accord- 
ingly," was  not  a  sufficient  notice  with- 
in the  statute. 

The  act  authorised  trustees,  upon 
complaint  of  any  inhabitant,  and  "  due 
investigation,"  to  order  "  any  pigstye, 
necessary,  or  nuisance,"  in  or  near  the 
streets,  &c.  to  be  removed  within 
seven  days  after  notice  in  writing  to 
the  occupier  of  the  premises  wherein 
such  nuisance  was  situate.  The  trus- 
tees issued  such  a  notice  to  the  plain- 
tiff, imputing  that  he  kept  a  brothel, 
and  ordering  him  to  discontinue  such 
nuisance.  Plaintiff  thereupon  brought 
an  action,  as  for  a  libel,  against  the 
clerk  who  signed  the  notice :  Held, 
that  he  was  entitled  to  notice  of  action 
under  the  above  clause,  although  it 
did  not  appear  that  there  had  been 
either  complaint  or  investigation  before 
the  issuing  of  the  order. 

Semble,  a  brothel  is  a  nuisance  within 
the  meaning  of  such  an  enactment, 
per  Lord  JDenman  C.  J.  at  Nisi  Prius. 
Nor r IS  v.  Smith,  188. 
5.  When  not  dispensed  with  by  irre- 
gularity in  bona  fide  proceedings, 
188.    Ante,  2. 

4.  Bona  fides  entitling  to,  582.  Bona 
Fides,  I. 

III.  To  produce. 

1.  When  necessary,  597  n.    Bills,  IX. 
6. 

2.  When  in  sufficient  time,  598.  Let- 
ters. 

5.  When  not  necessary,  598.  Letters. 

IV.  Other  legal  notices. 

1.  To  justices,  of  meeting  to  elect  chief 
constable,  288.  Constable. 

2.  Of  filiation,  423.    Poor,  XVI. 

3.  Of  grounds  of  appeal,  417.  Poor, 
IX.  2. 

4.  Of  dishonour.    Bills,  Yl. 

5.  To  quit.  Landlord  and  Tenant,  VI. 

6.  To  admit  copies,  215.   Costs,  IV.  1. 

V.  In  pleading  fraud,  784.  BilU,Nlll.  6. 

NUISANCE. 

I.  A  brothel,  188.    Notice,  II.  2. 

II.  Plea  claiming  easement. 

Case  for  annoying  plaintiff  in  the 
enjoyment  of  his  house,  by  causing 
Vol.  X. 
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offensive  smells  to  arise  near  to,  in, 
and  about  it.  Plea,  enjoyment  as  of 
right  for  twenty  years  of  a  mixen  on 
defendant's  land  contiguous  and  near 
to  plaintiff's  house,  whereby,  during 
all  that  time,  offensive  smells  neces- 
sarily and  unavoidably  arose  from  the 
said  mixen.  On  a  traverse  of  the 
right,  the  defendant  had  a  verdict. 
Held,  that  the  plea  was  bad,  and  plain- 
tiff entitled  to  judgment  non  obstante, 
for  that  it  did  not  shew  a  right  to 
cause  offensive  smells  in  the  plaintiff's 
premises,  nor  that  any  smells  had  in 
fact  been  used  to  pass  beyond  the 
limits  of  defendant's  own  land.  Flight 
v.  Thomas,  590. 

NURTURE. 
Children  within  age  of,  417.  Poor,  IX.  2. 

OBJECTION. 

I.  On  face  of  order,  417.    Poor,  IX.  2. 

II.  Time  of  taking,  551.    Railway,  III. 

III.  Omission  to  object,  437.  Stock. 

IV.  To  evidencebefore  justices,  when  too 
late,  699.    Poor,  XII.  1. 

V.  When  to  be  disclosed  in  return  to 
mandamus,  736.    Poo?-,  II.  1. 

VI.  Refusal  on  a  different  ground,  457. 
Stock. 

OCCUPIER, 
pp.  259.  270.    Poor,  IV.  2.    VII.  3. 

OFFENCE. 
Criminal  Law, 

OFFICE. 

I.  Tenure. 

1.  Incidental  to  another  office,  76. 
Penalties. 

2.  As  deputy,  76.  Penalties, 

II.  Nature. 

1 .  Collector  of  customs,  646.  Wreck, 

2.  Municipal.  Municipal  Corporation, 

III.  Admission. 

1,  Order  of  ceremonies,  335.  Decla- 
ration, III. 

3  L  2.  De- 
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2.  Declaration  in  lieu  of  sacramental 
test,  335,    Declaratiouy  III. 

IV.  Avoidance. 

By  omission  of  preliminaries,  355.  De- 
claration^  III. 

V.  Annual  Indemnity  Act. 

Not  applicable  where  no  admission, 
335,    Declaration,  III. 

VI.  Penalties. 

For  acting  as  attorney  at  sessions  where 
he  executed  office  of  deputy  clerk 
of  the  peace,  76.  Penalties, 

VII.  Liabilities. 

Action  for  non-feasance,  646,  Wreck. 

OFFICER. 
OJice. 

OFFICIAL  ASSIGNEE, 
p.  149.    Scire  Facias,  11. 


OFFICIAL  PRINCIPAL, 
p.  576.  Contumacy/. 

ONUS  OF  PROOF. 
Evidence,  I, 

OPENING. 
Of  fiat,  464.    Ban/erupt,  V. 

ORAL  TRANSACTION. 
Statute,  VI. 


ORDER. 

I.  Of  Poor  Law  Commissioners,  132. 
Poor,  III. 

II.  In  bastardy.    Poor,  XVI. 

III.  Objection  on  face  of,  417.  Poor. 
IX.  2. 

IV.  Execution  of,  when  presumed,  598. 
Seiuers. 

V.  When  evidence,  598.  Sewers. 


PARTNER,  I.  n. 
OV^NER. 

p.  90.   472.  Estoppel,  I.  2,  4.  437. 
Stoch 

PARENT  AND  CHILD, 
p.  417.  425.  Poor,  IX.  2.  XVI. 

PARISH. 

I.  Evidence  of  boundary,  151.  Evidence, 
IX.  1. 

II.  See  also.  Church-rate.  Poor, 

PARLIAMENT. 

I.  Contract  by  member  for  the  protection 
of  his  own  interests,  795.  Statute, 

m.  1. 

IL  Fraud  upon,  795.    Statute,  III.  1. 

PAROL. 

Evidence,  Nl,    Statute,  YU 

PARTICULARITY. 

I.  In  indictments,  34.    False  Pretences. 

II.  In  return  to  mandamus,  756.  Poor, 
IL  1. 

III.  In  poor  appeals.    Poor,  X.  XII. 

IV.  In  case  reserved,  706.   Poor,  VII.  2. 

PARTIES. 

Evidence  of  proper  joinder,  115.  Part- 
ner,  II. 

PARTNER. 

I.  Change  in  firm. 

How  it  effects  a  guarantee,  50.  Gua- 
rantee, II. 

II.  Management  by  directors 

Authority  how  proved. 

The  directors  of  a  private  company, 
formed  under  a  deed  of  settlement, 
sued  upon  a  contract  made  with  them- 
selves as  directors.  On  the  trial  it 
appeared  that  there  was  another  direc- 
tor. 


PARTNER,  II. --IV. 


PLACE,  I.  II. 
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tor,  not  named  as  plaintiff,  who  had 
become  bankrupt,  and  had  ceased  and 
declined  to  act,  or  attend  the  board  of 
directors,  when  the  contract  was  made. 

Held  (on  non-assumpsit),  that  the 
plaintiffs  ought  to  have  produced  the 
deed  to  shew  that  they  had  authority, 
in  the  character  of  directors,  to  sue  for 
the  company ;  and  also  to  shew  that 
the  office  of  director  was  determined 
by  bankruptcy,  or  by  voluntarily  ceas- 
ing to  act.    Phelps  v.  Lyky  113. 

III.  Authority  to  sue,  115.    Ante^  II. 

IV.  As  to  gaining  a  settlement,  270. 
Poor,  VII.  3. 


PAYMENT. 

I.  Voluntary,  when  not  re-opened,  82. 

Composition. 

II.  Effect. 

1.  Without  authority,  66.  Statute, 
XXXIV.  1. 

2.  Of  compensation,  503.  Trespass,  I. 

III.  Incidents. 

Production  and  redelivery  of  security, 
593.  Pleading,  XVIII.  616.  Bills, 
V. 

IV.  1.  Plea  of,  593.    Pleading,  XVIII.  , 
2.  When  bad  after  verdict. 

In  indebitatus  assumpsit  for  various 
debts,  amounting  in  the  whole  to  500/., 
the  declaration  admitted  payment  of 
3  58/.  on  account,  and  alleged  that  the 
residue  remained  unpaid,  to  plaintiff's 
damage  of  200/.  Plea,  as  to  the  said 
residue,  that  defendant  paid,  and 
plaintiff  accepted,  6/.  \0s.  in  full  satis- 
faction thereof,  and  of  all  causes  of 
action  in  respect  thereof.  The  repli- 
cation denied  the  payment  in  satisfac- 
tion, and,  upon  issue  joined,  the  jury 
found  for  defendant. 

Held,  that  the  plea,  alleging  the  ac- 
ceptance of  a  less  in  satisfaction  of  a 
larger  sum,  was  bad  after  verdict ;  and 
that  plaintiff  was  entitled  to  judgment 
non  obstante  veredicto.  Down  v.  Hat- 
cher, 121. 


PEACE. 

Articles  of  the,  47.  Baron  and  Feme,  III. 


PEER. 

Parliament. 


PENALTIES. 

Debt  for  penalties  under  stat.  22  G.  2. 
c.  46.  s.  14.,  for  acting  as  attorney  at 
the  sessions  of  the  peace  where  defend- 
ant "  executed  the  office  "  of  deputy 
clerk  of  the  peace.  Plea,  not  guilty. 
Held,  that  plaintiff  was  bound,  upon 
this  issue,  to  prove  the  actual  exercise 
of  the  office  by  defendant  ,*  and  that  a 
finding  by  the  jury  that  defendant 
"had  never  acted"  as  such  deputy, 
negatived  the  charge  in  the  declar- 
ation. 

The  town  clerk,  to  whose  office  that 
of  clerk  of  the  peace  had  usually  been 
incident,  appointed  defendant  his  de- 
puty in  the  office  of  town  clerk.  Held, 
that,  for  the  purpose  of  this  action,  de- 
fendant was  not  deputy  clerk  of  the 
peace ;  and  semhle,  that  even  if  the 
appointment  made  him  such  deputy, 
he  was  not  liable  to  the  penalties  if 
he  abstained  from  acting,  and  the 
duties  of  clerk  of  the  peace  were  always 
performed  by  the  principal  in  person. 
Faidkner  v.  Chevell,  76. 

PERFORMANCE, 
p.  50.    Vendors,  II.  2. 

PERSONAL  PROPERTY. 
Rateability  of,  157.    Poor,  IV:  1. 


PETITIONING  CREDITOR, 
p.  464.    Bankrupt,  V. 

PETTY  BAG  OFFICE. 

Production  of  documents  from,  162.  Wit- 
ness, II. 

PLACE. 

I.  In  grounds  of  appeal,  682.  Poor,  XII. 

o. 

n.  In  pleading.    Pleading,  XVI. 
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PLEADING,  I.  ILl. 


PLEA.  : 

L  Frivolous. 

1.  When  not  set  aside. 

In  an  action  by  indorsee  against  ac- 
ceptor, defendant  pleaded  that  he  had 
no  notice  of  the  indorsement ;  that  he 
did  not  promise  to  pay ;  and  that  plain- 
tiff had  not  paid  the  whole  consider- 
ation. The  Court  refused  to  set  aside 
the  plea  as  a  nullity  upon  motion. 

Where  a  plea  is  clearly  frivolous, 
the  Court  will  set  it  aside,  although 
the  defendant  is  not  under  terms  to 
plead  issuably.    Horner  v.  Kcp'pel^  17. 

2.  When  set  aside. 

Action  on  two  bills  of  exchange  by 
indorsee  against  acceptor.  Plea,  as 
to  one  bill,  no  consideration  between 
drawer  and  defendant;  as  to  the  other, 
no  consideration  paid  by  plaintiff  to 
defendant.  The  Court  set  aside  the 
pleas  with  costs,  and  allowed  plaintiff 
to  sign  judgment,  though  defendant 
was  not  under  terras.  Knowles  v. 
Burward,  19. 

5.  When  treated  as  a  nullity. 

Debt  on  bond  against  A.  and  B. 
Defendant  A.^  being  under  terms  to 
plead  issuably,  pleaded  that  plaintiff 
ought  not  further  to  maintain  his 
action,  because  defendants  were  in 
partnership  as  attornies,  and,  after  the 

[  commencement  of  the  suit,  in  consi- 
deration that  defendant  A.,  at  the  re- 
quest of  plaintiff  and  of  defendant  B., 
would  dissolve  partnership,  plaintiff 
agreed  to  forbear  all  further  proceed- 
ings in  the  action ;  and  the  partnership 
was  dissolved  accordingly.  Plaintiff 
signed  judgment  as  for  want  of  a  plea. 
On  motion  to  set  aside  the  judgment, 
the  Court  discharged  the  rule  with 
costs.    Blackburn  v.  Edwards,  21. 

II.  Defects. 

1.  Bad  in  part  when  bad  altogether. 

Debt  for  goods  sold  and  delivered, 
money  had  and  received,  and  on  an 
account  stated.  Plea,  nil  debet  (pleaded 
before  Reg.  Gen.  Trin.  1  Vict,  requir- 
ing the  words  "  by  statute").  Special 
demurrer.  Held  that,  since  the  new 
rules  of  pleading,  the  plea  could,  under 
no  circumstances,  be  good  as  to  the 
last  count  \  and  that,  being  pleaded  to 


the  whole  declaration,  it  was  bad  for 
the  whole.    Calvert  v.  Moggs,  632. 
2.  Amounting  to  general  issue. 

Assumpsit  for  money  paid.  Plea, 
that  the  money  was  paid  by  plaintiff 
as  agent  for  defendant,  in  the  purchase 
of  railway  shares ;  that  plaintiff  there- 
upon received  certificates  of  the  title 
of  said  shares,  and  ought  to  have  de- 
livered them  to  defendant,  but  refused 
to  do  so,  and  afterwards  wrongfully 
converted  them  to  his  own  use,  whereby 
the  shares  and  certificates  became  lost 
to  defendant :  Held,  that  the  plea  was 
bad,  inasmuch  as  it  either  amounted 
to  the  general  issue,  or  alleged  matter 
that  was  no  avoidance  of  the  contract, 
but  only  a  ground  of  cross-action. 
Francis  v.  Baker,  642. 

III.  Particular  pleas. 

1.  General  issue  by  statute,  652.  Ante, 

n.  1. 

2.  Denying  bona  fides,  784.  Bills, 
VIII.  5. 

5.  Nil  debet,  since  new  rules,  632. 
Ante,  II.  1. 

4.  Dismissal  by  justices,  635.  Assaidt, 
II. 

5.  Election  on  vacancy  by  refusal  to 
make  declaration,  555.  Declara- 
tion, III. 

6.  Statute  of  Frauds,  509.  Guarantee, 
I.  3. 

7.  Lib.  ten.,  765.    Estoppel,  III. 

8.  Not  possessed,  90.  765.  Estoppel, 
1.2.  III. 

9.  Previous  satisfaction,  121.  Payment, 
IV.  2.  225.  Scire  Facias,  I."  505. 
Trespass,  I. 

10.  Right  to  cause  smells  in  alieno 
solo,  590.    Nuisance,  II. 

11.  See  also  Estoppel.  Fraud.  In- 
solvent, 


PLEADING. 

I.  Rule  that  the  pleading  must  be  an 
answer  to  the  whole. 

What  objection  to  the  opposite  plead- 
ing sufficient,  765.    Estopjjel,  III. 

II.  Rules  as  to  defective  pleading. 

1.  Bad  as  to  part,  when  bad  for  the 
whole,  652.    Plea,  II.  1. 

2.  Estoppel 


PLEADING,  II.2.—  XV.  ],2. 

2.  Estoppel  by  first  foult,  632.  Plea^ 
II.  1. 

III.  Frivolous.    Plea,  I. 

IV.  Inducement. 

1.  When  it  may  be  rejected,  595.  Post, 
XVIII. 

2.  Effect  of  omitting  matter  of,  719. 
Sheriff,  IX.  2. 

V.  Traverse,  of  cumulative  allegation, 
23.    Arrest,  IV.  4. 

VI.  Argumentativeness:  plea  amounting 
to  general  issue,  642.   Plea,  II.  2. 

VII.  Colour,  763.    Estoppel,  III. 

VIII.  Particularity. 

1.  When  not  required,  225.  Scire 
Facias,  I. 

2.  In  claim  of  easement,  590.  Nui- 
sance, II. 

3.  In  shewing  grounds  of  dismissal  by 
justices,  655.    Assault^  II. 

4.  In  declaration  for  neglecting  to 
arrest,  7 1 9.    Sheriff,  IX.  2. 

IX.  Certainty. 

1.  In  plea  in  excuse,  that  the  facts 
ivould  otherwise  have  been  an  an- 
swer, 516.    Escape,  I.  5. 

2.  In  writ  of  mandamus,  551.  Rail- 
way, III. 

X.  Implication,  719.  Sheriff,lX.2.  765. 
Estoppel,  III. 

XI.  Admission  by  pleading  over. 

1.  By  replying  circumstances  qualifying 
a  refusal,  555.    Declaration,  III. 

2.  By  replication  de  injuria,  593. 
Post,  XVIII. 

3.  By  plea  of  lib.  ten.,  765.  Estoppel, 
III. 

4.  See  also  Evidence,  XII. 

XII.  Authority:  jurisdiction,  655.  As- 
sault, II. 

XIII.  Notice,  in  plea  of  fraud,  784. 
Pills,YllL  5. 

XIV.  Intention,  when  necessary  to  be 
alleged,  516.  Escape,!.  3.  793.  Sta- 
tute, III.  1. 

XV.  Time. 

1.  In  plea  in  excuse,  516.  Escape, 
I.  3. 

2.  In  charging  default,  719.  Sheriff, 
IX.  2. 
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5.  Included  in  plea  of  not  possessed, 
765.    Estoppel,  HI. 

XVI.  Place. 

1.  In  plea  of  user,  590.  Nuisance,  II. 

2.  Presumption  from  venue.    S/tuse  v. 
Davis,  635. 

XVII.  Allegation  of  damage,  719.  Shc' 
riff,  IX.  2. 

XVIII.  Surplusage. 
W^hen  it  may  be  rejected. 

Assumpsit  on  a  promissory  note  by 
indorsee  against  maker.  Plea,  that  it 
was  delivered  by  defendant  to  the  in- 
dorser  J.,  to  enable  him  to  take  up  a 
former  note,  also  made  payable  by  de- 
fendant to  J.,  for  the  accommodation 
of  J.,  and  by  him  indorsed  to  plaintiff; 
and  that,  after  the  note  declared  on 
became  due,  the  amount  was  paid  to 
plaintiff  by  defendant.  Replication, 
de  injuria  generally. 

Held,  that  the  averment,  introduc- 
tory to  the  payment  of  the  last  men- 
tioned note,  might  be  rejected  as  sur- 
plusage; that  the  payment  only  need 
be  proved;  and  that  such  payment 
might  be  shewn  without  producing 
the  note  itself. 

Held  also,  that,  in  an  action  by  plain- 
tiff on  the  first  note,  a  verdict  and 
judgment  for  defendant  on  the  above 
issue  would  not  be  pleadable  in  bar, 
nor  evidence  of  any  immaterial  state- 
ments in  the  plea;  for  that  the  repli- 
cation only  put  in  issue  material  alle- 
gations.   Shearm  v.  Burnard,  595. 

XIX.  In  particular  cases.  See  Escape, 
Mesne  Profits.  Parliament,  Sheriff. 
Stock. 

XX.  In  particular  courts. 
Ecclesiastical  court,  218.  Tithes. 

PLEADING,  CRIMINAL. 

Criminal  Pleading. 

POLL. 

Election. 

POOR. 

I.  Poor  Law  Commissioners.  Indict- 
ment for  not  accounting  pursuant  to 
their  rules,  152.   Post,  111. 

3  L  5  II.  ^  o- 
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POOR,  III.— VI.  1. 


II.  Government  by  board  of  guardians. 

1.  Appointment  how  disputed  on  re- 
turn to  mandamus. 

Mandamus  to  the  officers  of  a  parish 
included  in  an  union  (formed  under 
4  &  5W.4.  c.  76.  s.  26.)  reciting  the 
due  appointment  of  certain  persons  to 
be  guardians  of  the  poor  of  the  union, 
and  directing  them  to  pay  a  sum,  out 
of  the  poor-rates  collected  by  them,  to 
the  treasurer  of  the  union.  Return, 
that  the  said  supposed  guardians  were 
not,  nor  were  any  of  them,  duly  ap- 
pointed under  the  provisions  of  the 
act,  &c.;  and  that,  at  the  issuing  of 
said  writ,  the  said  supposed  guardians 
therein  mentioned  were  not,  nor  were 
any  of  them,  guardians  of  the  poor  of 
the  said  union. 

Held,  that  the  return  was  insufficient 
for  not  distinctly  setting  forth  any  de- 
fect in  the  appointment ;  and  the  re- 
turn was  quashed  on  motion,  and  a 
peremptory  mandamus  awarded.  Re- 
gina  V.  St.  Andrew  and  St.  George^ 
736. 

2.  Signature  of  notice  of  filiation,  423. 
Post,  XVI. 

5.  Auditor,  132.  Post,  III. 
IK.  Overseers*  accounts. 

An  indictment  against  overseers  on 
sect.  47.  of  Stat.  4  Sc  5  W.  4.  c.  76.,  for 
not  accounting  to  the  auditor  of  a 
union,  upon  request,  on  a  day  ap- 
pointed by  him,  is  bad  unless  it  appear 
that  there  was  some  rule,  order,  or  re- 
gulation of  the  commissioners  that  the 
overseers  should  account  upon  such 
request. 

Where  no  such  order,  &c.  is  alleged, 
the  indictment  cannot  be  sustained 
after  verdict,  merely  because  it  ap- 
pears, by  inference,  or  the  inducement, 
that  defendants  have  not  in  fact  ac- 
counted for  one  whole  quarter. 

Upon  such  indictment  it  is  sufficient, 
at  least  after  verdict,  to  allege  the  or- 
der to  have  been  made  by  "  the  Poor 
Law  Com-missioners  for  England  and 
Wales,''  without  naming  each  commis- 
sioner ;  and  to  state  that  a  copy  of  the 
order  under  seal,  &c.  was  "  duly  sent|" 
to  the  overseers,  without  alleging  ac- 
tual service  of  it  on  them.  Per  Lord 
Denman  C.  J.  and  Patteson  J. 

Qucsre,  whether  disobedience  of  an 
order  of  the  commissioners  to  account 


be  indictable  under  sect.  98.,  before 
the  third  offence  ?  Regina  v.  Crossley, 
132. 

IV.  Property  rateable. 

1.  Stock  in  trade. 

The  parochial  assessment  act,  6  & 
7  W.  4.  c.  96.,  does  not  alter  the  law 
as  to  the  rateability  of  personal  pro- 
perty J  therefore  a  poor-rate  made  after 
the  statute,  omitting  stock  in  trade 
which  yields  a  profit  in  the  parish,  is 
liable  to  be  quashed  on  appeal.  Regina 
V.  Lumsdaine,  157. 

See  also,  711.  Post^Yl.  1.,  and  the 
temporary  act,  3  &  4  Vict.  c.  89. 

2.  Union  workhouse. 

The  guardians  of  an  union  formed 
under  stat.  4  &  5  ff .  4.  c.  76.  s.  26., 
comprehending  the  parish  of  M.  and 
others,  built  a  workhouse  in  M.  for 
the  employment  of  the  poor,  under 
4  &  5W.4.  c.  76.  s.  23. 

Held,  that  the  guardians  were  rate- 
able in  the  parish  of  M.,  as  occupiers 
of  the  workhouse.  Regina  v.  Walling- 
ford  Union,  259. 

V.  Payment  of  rates. 

1.  By  third  party  without  authority' 
66.   Statute,  XXXIV.  1. 

2.  Settlement  by,  how  described,  682. 
Post,  XII.  3. 

VI.  Appeal  against  rate. 
1.  Jurisdiction. 

Before  the  passing  of  stat.  5  & 
6  W.4.  C.76.  (Municipal  Corporation 
Act),  the  borough  of  B.  had  a  quar- 
ter session  and  four  justices,  but  no 
non-intromittant  clause.  The  parish  of 
B.  was  wholly  within  the  jurisdiction 
of  the  borough  justices,  though  part 
only  was  within  the  borough  ;  and  both 
parish  and  borough  were  within  the 
county  of  S.  By  the  operation  of  that 
act,  part  only  of  the  parish  was  included 
within  the  new  boundary  of  the  bo- 
rough, and  neither  the  recorder  nor 
the  borough  justices  had  any  jurisdic- 
tion over  the  rest  of  the  parish.  Since 
that  act  there  were  separate  quarter 
sessions  and  seven  justices  for  the  bo- 
rough. The  overseers  of  the  parish 
made  one  poor-rate  for  the  whole, 
which  was  duly  allowed  by  justices, 
both  of  the  county  and  borough.  An 
inhabitant  and  occupier  of  land  in 
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the  part  out  of  the  borough  appealed 
against  the  rate,  on  the  ground  that 
certain  inhabitants  of  the  part  within 
the  borough  were  not  rated  in  respect 
of  stock  in  trade. 

Held,  that  the  county  sessions  had 
jurisdiction  to  try  the  appeal,  and  to 
amend  the  rate  by  inserting  the  stock 
in  trade;  for  that  the  county  justices 
had  jurisdiction  by  virtue  of  1  G.  4. 
c.  36.,  before  the  passing  of  stat.  5  &  6 
W.  4.  c.  76.;  and  sect.  111.  of  the  latter 
act  excludes  their  jurisdiction  only 
where  the  borough  was  before  exempt 
from  it.  Regina  v.  Bridgewater,  711. 

2.  See  also  Post,  XIII.— XIV. 

VII.  Settlement  by  renting  a  tenement. 

1.  How  described,  682.  688.  Post,  X. 
8.  XIT.  5. 

2.  Value. 

A  case  from  the  quarter  sessions 
stated  that,  the  justices  being  equally 
divided  in  opinion,  the  chairman  gave 
a  casting  vote  in  favour  of  the  order, 
which  was  confirmed  accordingly ;  that 
on  the  following  day  the  appellants' 
counsel  protested  against  the  legality 
of  the  decision;  that  "  the  question" 
was  then  argued  on  both  sides ;  and 
that  the  justices  then  present  "  deter- 
mined to  adhere  to  "  the  former  deci- 
sion :  Held,  that,  although  the  pro- 
ceeding on  the  first  day  was  irregular, 
this  Court  would  not  assume  that  the 
decision  on  the  second  day  was  not  a 
judgment  upon  the  merits. 

Pauper  rented  a  cottage  and  pre- 
mises, including  a  ferry  with  the  use  of 
a  boat  and  line,  across  an  adjoining 
river.  The  premises,  without  the  ferry, 
were  not  worth  10/.  a  year.  Held,  that 
the  ferry  might  be  included  in  order  to 
make  up  the  necessary  value ;  and  that, 
supposing  the  boat  and  line  to  be  dis- 
tinct personal  chattels,  the  Court  would 
not  presume  that  the  value  of  the  te- 
nement would  be  insufficient  without 
them,  upon  a  case  reserved  which  did 
not  shew  such  insufficiency.  Regina 
V.  Fladhury,  706. 

.3.  Joint  occupation. 

A  settlement  cannot  be  gained  under 
6  G^.  4.  c.  57.  by  renting  and  occupying 
a  tenement  jointly  with  another  per- 
son.   Regina  v.  Caverswall,  270. 
4.  Variance,  685.    Post^  X.  8. 


VIII.  Settlement  by  hiring  and  service. 
How  described,  695.    Post,  XII.  4. 

IX.  Removal. 

1.  On  what  evidence,  699.  Pasty 
XII.  1. 

2.  Of  children. 

A  man  having,  in  1836,  married  a 
widow  with  children  by  her  first  hus- 
band, ran  away  and  left  them  charge- 
able to  the  parish.  Held,  that  the 
children  above  the  age  of  nurture 
might,  notwithstanding  stat.  4  &  5 
W.  4.  c.  76.  s.  57.,  be  removed  from 
their  mother  to  the  place  of  her  first 
husband's  settlement,  though  they  were 
under  the  age  of  sixteen. 

Where  a  child,  within  the  age  of 
nurture,  is  removed  from  its  mother, 
and  that  fact  appears  upon  the  face  of 
the  order  and  in  the  special  case,  yet 
the  Court  of  Queen's  Bench  will  cpn- 
firm  it,  unless  the  objection  was  relied 
upon  in  the  notice  of  the  grounds  of 
appeal.    Regina  v.  Stafford^  417. 

X.  The  copy  of  the  examinations. 

1.  What  to  be  sent. 

On  appeal  against  an  order  of  re- 
moval, it  is  a  good  objection  that  the 
copy  of  examination,  sent  to  the  appel- 
lants under  4  &  5  fT.  4.  c.  76.  s.  79., 
does  not  shew  that  the  pauper  was 
chargeable.  Regina  v.  Black  Callertony 
679. 

2.  Must  shew  jurisdiction,  699.  Post, 
XII.  1. 

o.  Construction,  685.    Post,  8. 

4.  Particularity  in  identification  of 
premises,  682.    Post,  XII.  5. 

5.  Particularity  in  circumstances  es- 
sential to  the  settlement. 

A  copy  of  examination,  furnished 
under  stat.  4  &  5  ^.  4.  c.  76.  s.  79., 
on  removal  of  a  pauper,  does  not  give 
sufficient  information  of  the  settlement 
relied  upon,  if  it  merely  state  that  the 
party  gained  a  settlement  by  renting 
and  occupying  a  tenement  of  J.  T. 
(naming  the  landlord)  in  the  township 
&c.  (to  which  the  pauper  is  removed), 
of  the  yearly  rent  of  10/.;  no  time 
being  specified. 

And,  on  appeal,  the  appellants  may 
take  advantage  of  such  defect,  though 
their  notice  of  grounds  of  appeal  state 
only  that  the  order  of  removal,  exa- 
3  L  4  raination, 
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mination,  and  notice  of  chargeability, 
are  bad  upon  the  faces  thereof.  Re- 
gina  V.  Middleton  in  Teesdale,  688. 

6.  Particularity  as  to  time,  695.  Post, 
Xlt.  4. 

7.  Ignorance,  how  far  an  excuse,  695. 
Post,  XII.  4. 

8.  Variance. 

Where  the  pauper's  examination 
differs  from  his  evidence  at  sessions,  as 
to  any  circumstance  making  a  part  of 
the  matter  pointed  to  in  the  statement 
of  grounds  of  appeal,  it  is  for  the  ses- 
sions to  decide  whether  the  variance 
be  material  within  stat.  4  &  5  W.  4. 
c.  76.  s.  81. 

So  held,  on  application  for  a  man- 
damus to  enter  continuances  and  hear 
an  appeal. 

Per  Lord  Denman  C.  J.  The  exa- 
mination of  the  pauper  is  to  be  con- 
strued as  strictly  as  the  statement  of 
grounds  of  appeal.  Regina  v.  West 
Riding  Justices^  685. 

XI.  Appeal  against  order. 
Jurisdiction,  711.    Ante,  VI.  1. 

XII.  Grounds  of  appeal. 

1.  Objections  to  evidence  given  on  the 
examination. 

The  copy  of  examinations  transmit- 
ted with  an  order  of  removal  under 
stat.  4  &  5  W,4.  c.  76.  s.  79.,  must 
shew,  on  the  face  of  it,  every  fact  ne- 
cessary to  give  the  justices  jurisdiction 
to  remove. 

Where  the  examination  shews  all 
such  particulars,  and  discloses  no  irre- 
gularity, it  cannot  be  objected,  on  ap- 
peal, that  the  evidence  was  in  fact 
inadmissible,  it  the  objection  was  not 
made  known  to  the  justices  at  the  ex- 
amination. 

Where  an  order  of  removal  had 
been  made  upon  the  examination,  re- 
gular on  the  face  of  it,  of  T.  B.,  which 
was  transmitted  according  to  stat.  4  & 
5  W.  4.  c.  16.  s.  79.,  and,  on  appeal, 
the  appellants  offered  to  prove  that 
T.  B.,  when  examined,  was  a  convicted 
felon :  Held,  that  such  evidence  was 
\  irrelevant  if  offered  as  impeaching  the 
examination.  Regina  v.  Alternun, 
699. 

2.  Objections  on  the  face  of  the  order, 
417.    688.  Ante,  IX.  2.  X.  5. 

5.  Particularity  in  identification. 


A  notice  of  appeal  under  stat.  4  & 

5  W.4.  c.  76.  5.81.,  alleging  as  the 
ground  a  settlement  in  another  parish, 
T.,  is  bad  if  it  merely  states  that  the 
pauper,  in  or  about  1850,  paid  paro- 
chial taxes  for  a  tenement  in  the  parish 
of  T.  rented  by  him  at  11/.  a  year,  for 
the  term  of  one  year,  and  occupied  by 
him  under  such  hiring  for  one  year, 
the  rent,  to  the  amount  of  15/.,  being 
paid  by  him ;  and  that  the  pauper 
rented  the  aforesaid  tenement  (not  de- 
scribing it  further),  at  1 51.  a  year,  and 
occupied  under  that  hiring  for  one 
year,  and  paid  10/.  rent.  The  pre- 
mises should  be  further  described  by 
giving,  at  any  rate,  the  landlord's 
name.  Regina  v.  East  Sussex  Jus^ 
tices,  682. 

See  also,  688.    Ante,  X.  5. 

4.  Particularity  as  to  time. 

In  a  notice  of  appeal  under  stat.  4 

6  5  W.4:.  c.  76.  5.81.,  against  an  or- 
der of  removal,  alleging,  as  the  ground 
of  appeal,  a  settlement  by  hiring  and 
service,  the  general  rule  is,  that  the 
date  of  the  service,  as  well  as  the  mas- 
ter's name,  should  be  stated ;  and  that 
a  notice  omitting  such  date  is  bad.  If 
it  appear  that  the  appellants  could  not 
ascertain  it,  semhle,  per  Lord  Denman 
C.  J.  and  Litiledale  J.,  that  the  strict 
rule  may  be  dispensed  with. 

Per  Lord  Denman  C.  J.  and  Cole- 
ridge J. :  the  sessions  may  judge  whe- 
ther, under  the  circumstances  of  any 
particular  case,  time  is  so  material  that 
the  omission  to  specify  it  vitiates  an 
examination  or  notice  of  appeal.  Re- 
gina V.  Bridge  water  y  695. 

5.  Ignorance,  693.   Ante,  4. 

6.  Variance,  685.   Ante,  X.  8. 
XIIL  Trial. 

1.  Casting  vote,  706.   Ante,  VII.  2. 

2.  Judgment  on  a  subsequent  day,  706. 
Ante,  VII.  2. 

XIV.  Evidence. 

1.  Competency,  699.  Anth^'KW.l. 

2.  Presumption,  706.  Ante,  VII.  2. 

XV.  Mandamus  to  hear  appeal,  685. 
Ante,  X.  8. 

XVL  Bastardy. 

The  notice  of  an  application  for  an 
order  in  bastardy  under  stat.  4  &  5 

?r.4. 
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W.  4.  c.  76.  s.  73.,  signed  by  the 
churchwardens  and  overseers  of  the 
parish,  is  sufficient,  though  the  parish 
is  part  of  a  union  under  sect.  26.  of  the 
Poor  Law  Amendment  Act,  and  none 
of  the  guardians  have  signed  it.  He- 
gina  V.  James,  423. 

XVII.  Wife's  children,  41 7.   A7ite,  IX.  2. 

POOR-RATE. 
Poor,  IV.— VI. 

POSSESSION. 

To  support  action  for  mesne  profits,  763. 
Estoppel,  III. 

POSTEA. 
Amendment  of,  197.  Ejectment,  II. 

POWER. 
Arbitration.  Authority. 

PRACTICE. 

Firstly  :  at  the  plea  side  :  — 

I.  On  frivolous  pleading.    Plea^  I. 

II.  Signing  judgment  for  want  of  a  plea, 
21.  Flea^l.3. 

III.  After  verdict. 

1.  Judgment  non  obstante,  516.  Es- 
cape, I.  3. 

2.  Taking  partial  levy  out  of  court, 
673.    SheriJ",  11.  2." 

IV.  Staying  proceedings  for  costs  of 
former  action,  761.   Ejectment^N.  1. 

V.  On  rule  to  set  aside  award,  159.  Ar- 
bitration, I. 

VI.  See  also  Rules,  General. 
Secondly  :  at  the  crown  side:  — 

VII.  Single  rule  for  several  writs,  66. 
Statute,  XXXIV.  1.  Rex  v.  Hughes, 
70  n. 

VIII.  New  trial  after  verdict  of  not 
guilty.  Re  gina  v.  Leigh,  -39  8  * 

IX.  In  Ecclesiastical  Court,  576.  Con- 
tumacy. 

PRECEPT, 
p.  477.    Bailiff, m.  1. 
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PRESCRIPTION. 

I.  To  repair  sea  walls,  598.  Sewers. 

II.  To  cause  smells  in  alieno  solo,  590. 
Nuisance,  II. 

PRESENTMENT, 
p.  398.  Sewers, 

PRESUMPTION. 

I.  Omnia  rite  esse  acta,  655.    Assault,  II. 
706.  Poor,  VII.  2. 

II.  Other  presumptions. 

1.  That  old  orders  were  executed,  598. 
Sewers. 

2.  That  a  note  was  given  for  value,  222. 
Rills,  VII. 

5.  From  venue.    Skuse  v.  Davis,  635. 
4.  That  documents  are  in  England,  598. 
Letters. 

3.  Of  fact  not  found,  refused,  706.  Poor. 
VII.  2. 

PRINCIPAL. 
Agent.    Deputy,  Guarantee. 

PRISONER. 

I.  See  Arrest.  False  Imprisonment.  Gaol. 
Irregularity. 

II.  Remedies  for  improper  treatment, 
207.  Marshal. 

PRIVITY.! 

I.  Between  indorser  and  indorsee,  106. 
Bills,  IX.  2. 

II.  Privity  in  fraud,  how  raised  in  plead- 
ing, 784.    Bills,  VIII.  5. 

III.  See,  also,  516.    Escape,  I.  3.  761. 
Ejectment,  V.  1 . 

PROBATE. 
Executor, 

PROCHEIN  AMY. 
Notice  of  action  by,  1 1 7.    Customs,  III. 

PRODUC- 
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PRODUCTION. 

I.  Of  security  on  demand  of  payment,  616. 
Bills,  V. 

II.  At  trial,  when  dispensed  with,  595. 
Pleading,  XVIII.  597.  n.  Bills,  IX.  6. 
598.  Letters. 

III.  Notice  to  produce.    Notice,  III. 

PROHIBITION. 

Not  where  there  is  no  issue  not  properly 
cognisable  by  the  Spiritual  Court,  218. 
Tithes. 

PROMISE. 
Assumpsit.    Consideration.    Statute,  VI. 

PROMISSORY  NOTE. 
Bills. 

PROMOTIONS. 

p.l. 

PROOF. 
Evidence. 

PROPERTY. 
How  negatived,  437.  Stock. 

PROTECTION. 
Statutory.    Bo7ia  Fides. 

PUBLIC  COMPANY. 

I.  Obligation  to  complete  works,  551. 
liailivai/.  III. 

II.  Compensation.    Compensation,  II. 

PUBLIC  PURPOSES. 

What  are,  259.  Poor,  IV.  2.  281.  Sta- 
tute, XXXVI. 

PURCHASER. 

Vendor  and  Purchaser. 


QUARTER  SESSIONS. 

Sessions. 

QUO  WARRANTO. 

I.  Against  councillor,  not  defended  out 
of  borough  fund,  281.  Statute, 
XXXVI. 

II.  Pleading:  as  to  the  declaration  in 
lieu- of  the  sacramental  test,  355.  De- 
claration, III. 

RAILWAY. 

I.  Agreements  with  reference  to  the  pass- 
ing of  the  act,  795.    Statute,  III.  1. 

II.  Compensation  clauses.  Compensation, 

III.  Obligation  to  complete. 

By  a  railway  act  (6  &  7  W.  4.  c.  cvi. 
local  and  personal,  public)  it  was  re- 
cited that  the  making  a  railway  from 
London  to  Norivich  and  Yarmouth, 
passing  by  Colchester,  Sec.  would  be  of 
great  public  advantage ;  and  that  per- 
sons named  were  willing  at  their  own 
costs  to  carry  the  undertaking  into 
execution.  The  persons  named,  with 
other  shareholders,  were  incorporated 
into  a  company  to  carry  the  act  into 
execution.  They  were  authorised  to 
raise  by  shares  1,600,000/.  (which,  it 
was  recited,  was  the  probable  expense); 
and,  in  case  that  sum  should  not  be 
sufficient,  to  borrow  on  mortgage,  or 
raise  by  additional  shares,  533,5331. 
The  line  was  set  out  in  the  act,  de- 
scribing the  places  from iowd!o« through 
Middlesex,  Essex,  Suffolk,  ^nd  Nor- 
folk, with  two  termini,  one  at  Norwich, 
the  other  at  Yarmouth.  The  usual 
powers  to  take  lands  were  conferred, 
with  power  to  deviate  from  the  line  to 
a  limited  extent.  All  the  1,600,000/. 
was  to  be  subscribed  for  before  the 
company  could  exercise  their  compul- 
sory powers ;  and  these  powers  were 
to  cease  unless  executed  within  two 
years  ;  and,  if  the  whole  work  was  not 
completed  in  seven  years  (unless  pre- 
vented by  inevitable  accident),  all  their 
powers  were  to  cease,  except  as  to  the 
part  (if  any)  completed.  If  any  part 
was  abandoned,  the  lands  were,  as  to 
that  part,  to  vest  in  the  owners  of  the 
lands  adjoining. 
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By  a  second  act,  1  &  2  Vict.  c.  Ixxxi., 
(local  and  personal,  public),  two  years 
more  were  added  to  the  first  two 
years  :  and  the  company  were  forbid- 
den to  deviate,  unless  the  line  of  de- 
viation were  set  out  within  one  year 
from  the  passing  of  the  last  act. 

On  application  for  a  mandamus  to 
the  company  to  proceed  with  the 
whole  line,  setting  out  deviations,  &c. 
and  to  purchase  the  necessary  lands,  it 
appearing  to  the  Court  that  the  affi- 
davits shewed  reasonable  ground  for 
believing  that  the  company  intended 
to  complete  the  line  from  London  to 
Colchester  only,  and  to  abandon  the 
rest,  the  writ  was  granted,  though  the 
company  stated  that  they  had  not,  nor 
could  raise  without  a  new  act,  funds 
sufficient  to  complete  the  line. 

The  mandamus  suggested  that  the 
company  had  been  required  to  define 
the  deviations,  and  complete  the  rail- 
way to  Noinuich  and  Yarmouth^  but 
that  they  had  refused  and  neglected  to 
purchase  the  necessary  lands  between 
Colchester  and  Norwich,  and  Norwich 
and  Yarmouth,  or  set  out  the  devi- 
ations, or  to  make  and  complete  the 
railway.  There  was  no  averment  that 
the  company  had  abandoned  the  de- 
sign, or  were  not  proceeding  with  all 
convenient  speed,  or  that  a  reasonable 
time  had  elapsed  without  proper  pre- 
parations, or  that  deviations  would  be 
expedient. 

Held,  that  the  mandamus  was  insuf- 
ficient. 

When  cause  is  shewn  against  a  rule 
for  a  mandamus,  the  objection,  that  no 
sufficient  demand  and  refusal  appear, 
must  be  taken  before  the  merits  are 
discussed.  Regina  v.  Eastern  Counties 
Railway  Company ^  531. 

RATE. 

I.  Payment  without  authority,  66,  Sta- 
tute, XXXIV.  1. 

II.  See  also  Church-rate.  Poor, 

RATIFICATION. 
Relation,  210.    Distress y  I. 

RATIONE  TENURiE. 
Repair  of  sea  walls,  398.  Sewers. 


REASONABLE  GROUNDS. 
Bona  Fides. 

RECEIPT. 

For  too  small  a  sura,  effect  of  signing, 
.437.  Stock. 

RECITALS, 
p.  139.    Arbitration,  I.    228.  Will,  II. 

RECOVERY. 

And  satisfaction,  when  not  a  sale,  803. 
Trespass,  I. 

REDELIVERY. 
Of  note  on  payment,  616.    Bills,  V. 

REFERENCE. 
Arbitration. 

REFUSAL. 

To  make  declaration,  335.  Declaration, 
111. 

REGISTRATION, 
p.  412.  Annuity. 

REGULiE  GENERALES. 
Bides  of  Court. 

RELATION. 

To  testator's  death,  210.    Distress,  1. 

RELEASE, 
p.  606.    Witness,  I.  2. 

RELIEF, 
p.  71.    Forfeiture,  I.  2. 

RExMEDY. 


S66 


REMEDY,  I.  II. 


SALE,  I.— III. 


REMEDY. 

I.  When  cumulative,  207.  Marshal. 

II.  Effect  of  resorting  to  summary,  207. 
Marshal. 

REMOVAL. 
Poor,  IX. 

RENDER. 

Of  principal  by  surety  under  1  &  2  Vict. 
c.  110.  5.  8.  195.  Surety. 

RENEWAL. 
Of  copyhold,  238.  245  n.  Copyhold^lll. 

RENTING  A  TENEMENT. 
Poor,  VII. 

REPAIR. 
Of  sea  walls,  598.  Sewers. 

REPEAL, 
p.  640.    Distress,  II. 

REPLEVIN. 

I.  Cognisance  as  bailiff  of  executor,  210. 

Distress,  II. 
IL  Evidence. 

Under  plea    of   non    tenuit,  204. 
Landlord  and  Tenant,  I. 

REPLICATION. 

I.  Assent  of  assignees,  625.   Insolvent,  I. 

II.  Discharge  for  irregularity,  225.  Scire 
Facias,  I. 

III.  Estoppel  by  judgment,  765.  Estop- 
pel, III. 

IV.  De  injuria,  what  it  puts  in  issue,  595. 
Pleading,  XVIIL 

REPUGNANCY. 

p.  248.    Mandamus,  IV.  5.    527.  Arbi- 
tration, V.  2. 

REPUTATION. 
Evidence,  VIII. 


REPUTED  OWNERSHIP, 
p.  90.    Estoppel,  I.  2. 

RESALE. 
Contract  for,  499.    Vendors,  III.  2. 

RETURN. 

I.  See  Mandamus.  Sheriff. 

II.  Conditional,  499.    Vendors,  III.  2. 

REVENUE. 
Customs.  Wreck. 

REVOCATION. 
Of  will,  228.    Will,  II. 

ROLL. 

From  petty  bag  office,  162.    Witness^  II. 
RULES. 

I.  Of  prison  :  covinous  arrest  beyond, 
516.    Escape,  I.  3. 

II.  Of  stock  exchange,  27.  Broker ^  I.  1. 

RULES  OF  COURT. 

I.  Hil.  2  W.  4.  I.  65.  Time  of  moving  for 
judgment  non  obstante,  516.  Escape, 
1.  5. 

IL  Hil.  2  W.  4.  VL  VIL 
When  not  applicable,  215.  Costs,  IV. 
1. 

IIL  Hil.  4.W.4.S.  20. 

When  not  applicable,  215.    Costs,  IV. 
1. 

IV.  Trin.  1  Vict.  General  issue  by  sta- 
tute, 652.    Plea,  II.  1 . 

SALE. 

I.  Without  due  appraisement,  640.  Dis- 
tress,  II. 

II.  Of  beer,  11.  Conviction. 
IIL  See  Vendors. 

SATIS- 


SATISFACTION. 
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SATISFACTION. 

p.  121.    Payment,  IV.  2.     225.  Scire 
Facias y  I.   761.  Ejectment,  V.  1. 

SCHEDULE. 
To  statute,  640.    Distress,  II. 

SCIENTER. 

When  it  prevents  the  re-openIng  of  a 
transaction,  82.  Composition. 

SCIRE  FACIAS. 

I.  On  a  judgment. 
What  not  an  answer, 

Arrest  on  a  writ  of  ca.  sa.  is  no  bar 
to  a  scire  facias  on  the  judgment,  where 
the  party  has  been  discharged  out  of 
custody  by  reason  of  irregularity  in 
issuing  the  writ.  Collins  v.  Beaumont^ 
225. 

II.  Amendment. 

To  scire  facias  by  the  assignees  of  a 
bankrupt  on  a  judgment,  the  defendant 
pleaded,  1.  denial  of  the  bankruptcy; 
2.  satisfaction  to  the  bankrupt ;  on 
■which  pleas,  issues  were  joined.  The 
Court  permitted  the  proceedings  to 
be  amended  on  payment  of  costs,  by 
joining  the  official  assignee  (who  had 
been  inadvertently  omitted  as  a  co- 
plaintiff),  though  the  application  had 
been  delayed  a  year  and  a  half  after 
the  issuing  of  the  writ,  the  defendant 
being  allowed  to  plead  de  novo.  Hol- 
land V.  Phillips^  149. 

III.  When  necessary,  570.  Arrest^  V.  1. 

SEA  WALLS, 
p.  598.  Sewers. 

SEIZURE. 

I.  Quousque,  by  lord  of  manor,  272, 
Statute,  XXII, 

II,  By  officer  of  the  customs,  117,  Cus- 
toms, III, 

SEPARATE  MAINTENANCE. 
Baron  and  Feme, 


SERVANT, 
Master  and  Servant. 

SERVICE. 
Allegation  of,  in  indictments,  152.  Poor, 

SESSIONS. 

I.  Election  at,  288.  Constable. 

II.  Jurisdiction,  711,    Poor,W.  1. 

III.  Question  for,  685.  695. "Poor,  X.  8. 
XII.  4. 

IV.  Casting  vote,  706,    Poor,  VII.  2, 

V.  Confirmation  on  subsequent  day,  706, 
Poor,  VII,  2, 

SEWERS, 

Repair  of  sea  walls  :  evidence. 

A  landowner  may  be  liable,  by  pre- 
scription, to  repair  sea  walls,  though 
destroyed  by  extraordinary  tempest. 
And  therefore,  on  presentment  against 
such  owner,  for  suffering  the  walls  to 
be  out  of  repair,  it  ought  not,  in  point 
of  law,  to  be  left  as  the  sole  question 
for  the  jury,  whether  the  walls  were  in 
a  condition  to  resist  ordinary  weather 
and  tides  :  but  it  is  a  question  to  be 
determined  on  the  evidence,  whether 
the  proprietor  was  bound  to  provide 
against  the  effects  of  ordinary  tempests 
only,  or  of  extraordinary  ones  also. 

Orders  of  the  commissioners  of 
sewers,  requiring  landowners  to  repair 
and  alter  sea  walls,  may  be  given  in 
evidence  as  adjudications,  by  a  court  of 
competent  jurisdiction,  without  proof 
of  their  having  been  acted  upon.  After 
a  considerable  lapse  of  time  (as  seventy 
years),  the  Court  will  presume  that 
such  orders  were  executed.  Regina 
V.  Leigh,  598. 

SHERIFF. 

I.  Kis  precept. 

Mandate  or  warrant,  47  7.  Bailiff,  III. 
1. 

II.  His  return. 

1.  When  no  estoppel,  477.  Bailiffs 

in.  1. 

2.  Effect 
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2.  Effect  of  taking  out  of  court  the 
amount  levied. 

Where  the  sheriff  on  a  fi.  fa.  returns 
that  he  has  levied  part  of  the  debt,  and 
that  tlie  debtor  has  no  goods  whereof 
the  residue  can  be  levied  ;  and  the 
creditor  accepts  the  amount  levied  on 
account,  and  towards  payment  of  his 
debt ;  he  is  not  thereby  precluded  from 
bringing  an  action  against  the  sheriff 
for  a  false  return.  Holmes  v.  Clifton, 
673. 

III.  His  officer.  £ailif. 

IV.  Arrest.  Arrest. 

V.  Escape.  Escape. 

VI.  His  fees,  494.    Bailif,  II.  5. 

VII.  His  liabilities. 

1.  For  neglect  to  arrest,  719.  Post, 
IX.  2. 

2.  For  collusion  or  misconduct  of  offi- 
cer, 25.    570.  Arrest,  IV.  5.  V.  1. 

5.  For  extortion,  494.    Bailiff,  II.  5. 
4.  False  return,  673.    Ante.^  II.  2. 

VIII.  Interpleader,  145.    Costs,  III. 

IX.  1.  Pleading  and  evidence,  23.  Ar- 
rest, IV.  4. 

2.  In  action,  for  neglect  to  arrest. 

Under  stat.  2  W.  4.  c.  39.  (and  see 
Stat.  1  &  2  Vict.  c.  110.  s.  5.  and  sched. 
No.  1.),  it  was  the  duty  of  the  sheriff 
executing  a  writ  of  capias  to  arrest  on 
the  first  opportunity,  and  an  action 
lay  against  him  for  default  made  before 
the  return  day  of  the  writ,  provided 
some  actual  damage  resulted  to  the 
plaintifi*;  not  otherwise.  In  a  de- 
claration for  such  default,  it  was  not 
a  sufficient  allegation  of  damage  to 
state  that  defendant  did  not  arrest, 
&c.  and  wilfully  neglected  opportu- 
nities of  doing  so,  and  that  the  debtor 
did  not  put  in  special  bail  according  to 
.  the  exigency  of  the  writ,  whereby  plain- 
tiff was  delayed  in  the  recovery  of  his 
debt,  and  is  likely  to  lose  the  same. 
But  an  averment  that  the  sheriff  was 
in  default  after  the  writ  was  return- 
able, would  have  implied  legal  da- 
mage. 

Semhle,  that,  on  special  demurrer, 
such  declaration  would  have  been  bad 
for  not  averring  that  the  sheriff  had 
been  in  default  more  than  eight  days 
before  the  commencement  of  the  suit : 


but  that,  on  general  demurrer,  it  was 
sufficient  if  the  count  alleged  that  the 
debtor  had  not  put  in  special  bail  ac- 
cording to  the  exigency  of  the  writ. 

The  declaration  ought  to  have 
stated  that  the  writ  was  delivered  to 
the  sheriff  within  four  calendar  months 
from  the  issuing ;  but,  semble,  the  omis- 
sion of  such  statement  was  matter  of 
special  demurrer.  Randell  v.  Wheble, 
719. 

SIGNATURE. 

I.  Negligent,  437.  Stock. 

II.  Of  notice  of  filiation,  423.  Poor, 
XVI. 

SIGNIFICAVIT. 
p.  576.  Contumact/. 

SOLICITOR. 

Attorney. 

SPIRITUAL  COURT. 
Ecclesiastical  Court. 

STAMP. 

I.  For  what  purposes  an  unstamped  in- 
strument may  be  given  in  evidence, 
309.    Guarantee,  I. 

II.  Note  or  agreement,  98.    Bills,  I. 

STATUTE. 
First  :  Generally. 

I.  Construction.    Construction,  II. 

II.  Repeal,  640.  Distress. 

III.  Bills  for  undertakings  by  public  com- 
panies. 

1.  Concealment  from  legislature. 

An  agreement  under  seal,  between 
plaintiff  and  defendants,  recited :  That 
a  company  had  been  formed  for  making 
a  railway;  that  defendants  were  pro- 
prietors; that  a  bill  bad  been  intro- 
duced into  parliament,  according  to 
which  the  line  would  pass  through 
plaintiff's  estates  and  near  his  man- 
sion, and  that  he  was  a  dissentient  and 
opposed  the  passing  of  the  bill;  that 
defendants 


STATUTE,  III.  1. 


STATUTE,  III.  1-5.-^ VI.  1^5.  869 


defendants  had  proposed  that,  if  he 
would  withdraw  his  opposition,  and 
assent  to  the  railway,  they  would  en- 
deavour to  deviate  the  proposed  line : 
and  plaintiif  agreed  that,  on  condition 
of  the  stipulations  in  the  agreement 
being  performed,  he  did  thereby  with- 
draw his  opposition  and  give  his  as- 
sent :  and  defendants  covenanted  that, 
in  case  the  then  bill  should  be  passed 
in  the  then  session,  they  would,  in  six 
months  after  it  received  the  royal  as- 
sent, pay  plaintiff  5000/.  as  compen- 
sation for  the  damage  which  his  resi- 
dence and  estates  would  sustain  from 
the  railway  passing  according  to  the 
deviated  line,  exclusive  of,  and  without 
prejudice  to,  further  compensation  to 
plaintiff  in  the  event  of  the  deviated 
line  not  being  ultimately  adopted,  and 
without  prejudice  to  such  further  com- 
pensation for  any  damage  as  in  the 
agreement  after  mentioned. 

Plaintiff  declared  in  debt,  and 
averred  that  he  withdrew  his  oppo- 
sition to  the  bill,  which  passed  into  a 
law  in  the  then  session ;  that  six 
months  had  since  elapsed,  but  that  de- 
fendants had  not  paid  the  5000/. 

Plea,  that  the  railway,  at  the  time 
of  making  the  agreement,  and  accord- 
ing to  the  act,  was  intended  to  pass 
through  lands  of  divers  individuals; 
that  the  agreement  was  made  privately 
and  secretly  by  the  parties  thereto, 
without  the  consent  or  knowledge  of 
the  said  individuals,  and  was  concealed 
from  them  continually  until  the  act 
was  passed,  and  was  not  disclosed  to, 
or  known  in,  parliament,  and  was  con- 
cealed from  the  legislature  during  the 
passing  of  the  act;  and  that  plaintiff, 
at  the  time  of  passing  the  act,  and 
still,  was  a  peer  of  parliament.  On 
demurrer, 

1.  Held,  in  Q.  B.,  that  the  plea  was 
good,  as  shewing  that  the  contract  was 
a  fraud  on  the  legislature. 

Judgment  reversed  in  the  Exchequer 
Chamber,  because  the  record  did  not 
distinctly  shew  that  the  parties, 'at  the 
time  of  the  contract,  intended  it  to 
be  concealed.  Qucsre,  whether,  if  such 
intention  had  been  shewn,  the  plea 
would  have  been  good? 

Held  also,  in  the  Exchequer  Cham- 
ber, 

2.  That  no  fraud  on  the  individual 
landholders  appeared,  it  not  being  dis- 


tinctly shewn  that  concealment  from 
them  was  intended  at  the  time  of  the 
contract.  Semble,  that  even  if  this  had 
appeared,  there  was  no  fraud  on  the 
landholders. 

5.  That  the  agreement  was  not  bad 
on  the  ground  of  plaintiff  being  a  peer, 
since  it  was  not  shewn  that  the  money 
was  promised  as  a  consideration  for 
his  vote  being  given  or  withheld,  and 
he  had  a  right  in  his  individual  cha- 
racter to  bargain  for  compensation  for 
injury  to  his  land.  But  that,  if  it  had 
appeared  that  the  money  Was  so  given, 
the  action  would  have  failed. 

Defendants  also  pleaded  that,  after 
making  the  agreement  and  before  ac- 
tion brought  the  company  abandoned 
the  deviated  line,  and  in  lieu  thereof 
adopted  another  line,  altogether  out 
of  plaintift^'s  lands ;  that  they  had  pe- 
titioned parliament  to  be  allowed  to 
carry  the  railway  along  the  new  line, 
and  were  then  making  every  exertion 
in  their  power  to  procure  an  act  for 
that  purpose ;  and  that  if  they  should 
obtain  such  act,  no  part  of  the  railway 
would  pass  through  plaintiff's  lands. 

4.  Held,  in  Q.  B.,  on  demurrer,  that 
the  plea  was  no  answer,  Howden 
{Lord)  V.  Simpson,  793. 

2.  Concealment  from  other  parties, 

795.    Ante^  1. 
5.  Right  of  member  of  parliament  to 

protect  his  own  interests,  795.  AntCy 

Secondly  :  decisions  on  public  and  ge- 
neral statutes. 

IV.  o  Ed.  1.  c.  4.  {Westminster  1st.) 
Wreck,  646.  Wreck. 

V.  25  H.  6.  c.  9.  (Sheriffs.) 
Extortion  by  special  bailiff,  494.  JBai- 

liff,  II.  5 

VI.  29  C.  2.  C.5.  (Frauds.) 

1.  Sec.  4.    Interest  in  land,  753.  Ven- 
dors,  II.  5. 

2,  Sec.  4.     Guarantee,  509.  Giia- 
rantee,  I.  5. 

5.  Sec.  4.    Default  of  another. 

If  plaintiff'become  bail  for  a  stranger, 
in  consideration  of  defendant's  request, 
and  of  defendant  promising  to  indem- 
nify plaintiff  against  the  consequences, 
no  action  lies  upon  such  promise  unless 
it  be  in  writing,  under  stat.  29  C.  2. 

c.  5. 
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c.  3.  5.  4.  Green  v.  Cresswell,  455. 
See  also,  460.    Bills,  II. 

4.  Sec.  17.    Oral  variation. 
Declaration,  in  assumpsit,  stated  that 

plaintiff  agreed  to  buy,  and  defendant 
to  sell,  a  cargo  to  be  delivered  "  on  the 
20th  to  the  22nd  instant,"  to  be  paid 
for  by  acceptance  three  months  from 
delivery;  and  that  afterwards,  before 
the  22d,  plaintiff,  at  request  of  defend- 
ant, gave  time  for  the  delivery  to  the 
24th;  breach,  that  defendant,  though 
requested  /to  wit,  on  24th)  to  deliver, 
had  not,  on  24th  or  any  other  time, 
delivered;  special  damage  by  rise  of 
price  between  the  agreement  and 
breach.  Plea,  that  the  giving  of  time 
was  part  of  a  contract  for  the  sale  of 
goods  at  the  price  of  above  10/.;  and 
that  there  was  no  part  acceptance,  or 
earnest,  or  note  or  memorandum  in 
writing.  Replication,  that  the  giving 
of  time  was  not  part  of  the  contract, 
&c. 

It  appeared  that  there  was  a  written 
contract,  as  stated  in  the  declaration, 
for  the  delivery  "  on  the  20th  to  the 
22d;"  but,  the  22d  falling  on  Sunday, 
plaintiff,  at  defendant's  request,  verbally 
agreed  to  enlarge  the  time  to  the  23d 
or  24th.  The  price  fluctuated  between 
the  time  of  the  agreement  and  the  24th 
being  higher  on  the  last  day.  It  was 
understood  that  the  enlargement  of 
time  would  postpone  the  delivery  of 
the  three  months'  acceptance. 

Held,  that  on  these  facts,  defendant, 
under  stat.  29  Car.  2.  c.  3.  s.  17.,  was 
entitled  to  the  verdict,  the  enlargement 
of  time  having  materially  varied  the 
contract,  substituting  for  it  a  new  con- 
tract on  a  similar  consideration,  and 
not  being  merely  a  dispensation  from 
performance  on  a  particular  day.  Stead 
V.  Dawber,  57. 

5.  Sec.  17.  Sale  and  resale :  delivery, 
499.    Vendors,  IIL  2. 

VII.  2W.8fM.  sess.  1.    c.  5.  (Distress 
for  rent.) 

Sec.  2.    Number  of  appraisers,  640. 
Distress,  II. 

VIII.  2  G.  2.  c.  22.  (Debtors.) 

Sec.  6.    Prisoner's    remedy  against 
gaoler,  207.  Marshal. 

IX.  18  G.  2.  c.  9.  (Stock.) 

Sec.  31.    Fraudulent  transfer,  437. 
Stock, 


STATUTE,  X.— XXII. 

X.  22  G.  2.  c.  46.  (Attornies.) 

Sec.  14.  Penalty  for  acting  as,  where 
defendant  executed  the  office  of  de- 
puty clerk  of  the  peace,  76.  Pe- 
nalties. 

XI.  32  G.  2.  c.  28.    (Imprisonment  of 
debtors.) 

1.  Sees.  1.12.  Taking  to  a  tavern,  23. 
Arrest^  IV.  4. 

2.  Sees.  1.  12.  Extortion,  494.  Bai- 
liff,  II.  3. 

3.  Sec.  11.  Prisoner's  remedy,  207. 
Marshal. 

XII.  55  G.  3.   c.  127.  (Ecclesiastical 
Courts.) 

Sec.  1.  Significavit,  576.  Contumacy. 

XIII.  55  G.  3.  c.  141.  (Annuities.) 
Sec.  2.  Setting  aside  substituted  an- 
nuity, 412.  Annuity. 

XIV.  55  G.3.  c.  184.  (Stamps.)  Stamp. 

XV.  57  G.  3.  c.  93.    (Costs  of  distress.) 

.  Sched.  Number  of  brokers,  640.  Dis- 
tress, II. 

XVI.  1  Cr\4.  C.56.  (Sessions.) 
Jurisdiction  in  appeals,  711.  Poor, 

VI.  1. 

XVII.  6  G.  4.  c.  57.  (Poor.) 

Joint  occupation,  270.    Poor,  VII.  5. 

XVIII.  7  G.  4.  c.  57.  (Insolvent  debtors.) 
Effect  of  assignment  on  action  pre- 
viously  commenced,   623.  Insol- 
vent, I. 

XIX.  7  &  8       4.  0.  30.    (Injuries  to 
property.) 

Sees.  28.  41.  Summary  arrest:  notice 
of  action,  582.    Bona  Fides.,  I. 

XX.  9  G.  4.  c.  17.    (Sacramental  test.) 
Sees.  2,  3,  4.    Declaration  when  to  be 

made,  355.    Declaration,  III. 

XXI.  9(?.  4.  c.  31.    (Offences  against 
the  person.) 

Sec.  27.  Certificate  of  dismissal,  635. 
Assault,  11. 

XXII.  11  G.  4.  and  1  W.A.  c.  60.  (Con- 
veyance of  estates  vested  in  trustees.) 
Sec.  8.  When  the  Q.  B.  will  not  inter- 
fere by  mandamus. 

Under  stat.  11  G.  4.  and  W.  4.  c.  60. 
s.  8.,  the  Court  of  Chancery,  upon  the 
Master's  report,  made  an  order  declar- 
ing 
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ing  that  the  heir  of  W.y  legal  tenant  in 
fee  of  copyhold  premises,  could  not  be 
found,  that  IV.  held  as  trustee,  and  that 
B.  was  entitled  to  the  equitable  fee ; 
and  appointing  G.  trustee  to  convey  or 
surrender  the  legal  estate. 

This  Court  refused  to  compel  the 
lord,  by  mandamus,  to  accept  G,*s 
surrender,  on  the  ground  that  (assum- 
ing the  statutes  to  apply  to  copyholds) 
the  Court  of  Chancery  could  compel 
the  performance  of  whatever  was  re- 
quisite, and  was  better  able  than  this 
Court  to  regulate  the  rights  of  the 
parties. 

Especially  as  it  appeared  that  B.'s 
right  was  disputed,  and  that  the  lord 
seized  quousque  and  assigned  for  a 
valuable  consideration.  Regina  v.  Pitt, 
272. 

XXIII.  11  (?.4.  and  1  W.A.c.QA.  (Sale 
of  beer.) 

Sec.  1 4.  Form  of  conviction,  1 1 .  Con- 
viclion. 

XXIV.  2  W.  4.  c.  39.  (Process.) 
Schedule,  No.  4.   Arrest,  719.  Sheriff, 

IX.  2. 

XXV.  o  &c  4:W.  4.  c.  42.  (Amendment 
of  the  law.) 

1.  Sec.  25.  Amendment  at  N.  P.,  609. 
Amendment,  I. 

2.  Sec.  26.  Competency,  606.  Witness, 
1.2.    619,  Evidence,  11.  0. 

XXVI.  5&4W.  4.  c.  51.  (Customs.) 
Sees.  6.  18.  Appointment  and  duty  of 

collector,  646.  Wreck. 

XXVII.  5&4W.4.C.  52.  (Customs.) 
Sec.  50.  Wreck,  646.  Wreck. 

XXVIII.  5  &  4  PT.  4.  c.  55.  (Customs.) 

1.  Sec.  28.  Unshipping  goods  liable  to 
duty,  117.    Customs,  III. 

2,  Sec.  105.  Notice  of  action,  117- 
Customs,  III. 

XXIX.  0&4W.4.C.  67.  (Process.) 
Sec.  2.  Necessity  for  sci.  fa.,  570.  Ar- 
rest, V.  1 . 

XXX.  0&4W.4.C.  98.  (Bank.) 
Sec.  7.  Usury,  675.  Usury. 

XXXI.  4  &  5  J^.  4.  c.  76.  (Poor.) 

1.  Sees.  23.  26.    Rateability  of  union 
workhouse,  259.    Poor,  IV.  'z. 

2.  Sees.  26.  73.    Signature  of  notice 
of  filiation,  423,    Poor,  XVI. 

Vol.  X. 


3.  Sec.  26.  Appointment  of  guardians, 
756.    Poor,  II.  1. 

4.  Sec.  47.  Indictment  for  not  ac- 
counting, 132.    Poor^  III. 

5.  Sec.  57.    Settlement  of  children  of 
wife's  former  marriage,  417.  Poor^ 

IX.  2. 

6.  Sec.  79.  Copy  examination,  679. 
Poor,  X.  1. 

7.  Sec.  79.  Facts  to  be  shewn  in  ex- 
amination, 699.    Poor,  XII.  1. 

8.  Sec.  81.   Particularity,  682.  688. 
695.    Poor,  X.  XII. 

9.  Sec.  81.     Variance,  685.  Poor, 

X.  8. 

XXXII.  4  8c  5  W.  4.  c.  85.    (Sale  of 
beer.) 

Form  of  conviction,  11.  Conviction. 

XXXIII.  5  &  6  W^.4.  c.  56.  (Highways.) 
Sec.  109.  General  issue,  652.  Plea, 

II.  1. 

XXXIV.  5  8c  eW.  4.  c.  76.  (Munici- 
pal corporations.) 

1.  Sec.  9.  Payment  of  rates. 
Payment  of  rates,  to  entitle  a  person 

to  be  put  on  the  burgess  list  of  a  bo- 
rough, under  stat.  5  &  6  W.4.  c.16. 
s.  9.,  must  be  a  payment  by  the  party's 
own  act.  It  is  not  sufficient  that  an- 
other person,  without  his  authority, 
pays  the  rates  for  him. 

Where  a  party,  required  by  law  to 
pronounce  a  decision  on  certain  points, 
is  brought  before  the  Court  by  a  motion 
impugning  such  decision,  the  general 
rule  is,  that  he  shall  have  costs  if  the 
application  fails. 

Per  Litttedale  J.  It  is  not  regular 
to  grant  a  single  rule  nisi  for  the  issu- 
ing of  several  writs  of  mandamus. 
Regina  v.  Bridgnorth,  Mayor,  66. 

2.  Sec.  25.  Election  of  aldermen. 
Where  a  given  number  of  aldermen 

was  to  be  elected  on  a  given  day,  under 
Stat.  5  &  6  W.4.  c.16.  s.  25.,  which 
prescribed  no  particular  mode  of  elect- 
ing (see  now  stat.  7  W.  4.  and  1  Vict, 
c.  78.  s.  14.),  the  proper  mode  was  to 
put  to  the  vote  a  list  containing  as  many 
names  as  there  were  vacancies  to  be 
filled  up,  any  elector  being  at  liberty  to 
propose  and  have  put  to  the  vote  a  list 
of  his  own.  Regina  w.  Brightiuell,  171. 
5.  Sec.  66.  Jurisdiction  of  Lords  of 
Treasury. 

Where  a  party  removed  from  a  bc- 
5  M  rough 
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rough  office  under  stat.  5  &  6  W.4. 
c.  76.,  re-appointed,  and  afterwards  dis- 
missed, applies  to  the  town  council  for 
compensation,  which  is  refused,  and  he 
thereupon  appeals  to  the  Lords  of  the 
Treasury  under  sec.  66.  of  the  statute, 
the  Lords  have  no  jurisdiction  to  en- 
quire whether  he  was  or  was  not  re- 
moved for  a  sufficient  cause  within  that 
section. 

And  therefore,  where  the  council 
had  refused  compensation,  and  the 
Lords  on  appeal  under  sect.  66.,  and 
on  inquiry  into  the  facts  leading  to  the 
dismissal,  confirmed  such  refusal,  this 
Court,  on  affidavits  satisfactory  to 
them,  granted  a  mandamus,  calling  on 
the  corporation  to  assess  compensation, 
notwithstanding  the  judgment  of  the 
Lords.  Hegina  v.  Wanuick  Cor'pora- 
tion,  ,386. 

4.  Sec.  66.    Mandamus  when  refused. 

The  "  common  clerk"  of  a  borough, 
before  5  Sc  6  W.  4,  c.  76.  (Municipal 
Corporation  Act),  had  always  executed, 
by  himself  or  deputy,  the  offices  of 
clerk  of  the  peace  and  clerk  of  the 
justices,  as  incidental  to  that  of  com- 
mon clerk.  The  first  town  council, 
elected  after  that  act,  appointed  him  to 
the  office  of  town  clerk,"  which  he 
declined  to  accept,  on  the  ground  that 
the  office  was  essentially  a  different 
one  ;  and  he  claimed  compensation  as 
upon  a  loss  of  the  entire  office  of 
common  clerk.  The  council  refused 
any  compensation ;  and  the  Lords  of 
the  Treasmy,  on  appeal  and  hearing  of 
all  parties,  decided  that,  as  he  was  re- 
elected town  clerk,  he  was  not  entitled 
to  compensation  for  such  part  of  his 
emoluments  as  appertained  to  that 
office ;  but,  as  he  was  not  re-elected  to 
the  offices  of  clerk  of  the  peace  or 
clerk  of  the  magistrates,  he  was  en- 
titled to  compensation  for  the  emolu- 
ments of  the  common  clerk  acting  as 
clerk  of  the  peace  and  to  the  justices; 
and  they  awarded  to  him  an  annuity 
"  for  the  loss  of  his  office  of  common 
clerk."  Held,  that  the  Lords  had 
sufficiently  adjudicated  on  the  whole 
subject  of  appeal ;  and  the  Court  re- 
fused a  mandamus  to  them  to  hear  and 
determine  the  merits  of  it. 

if  the  Lords  have  in  fact  heard  and 
determined  an  appeal  under  sec.  66.  of 
the  act,  this  Court  will  not  interfere 
by   mandamus,  though  it  may  be 


satisfied  that  compensation  has  been 
awarded  on  an  erroneous  principle. 
Regina  v.  Lords  of  the  Treasury^  179. 

5.  Mandamus  when  refused. 

A  town  clerk  who  was  in  office  at 
the  passing  of  stat.  5  &c  6  W.4.  c.  76., 
but  who  had  been  re-appointed  after- 
wards, and  subsequently  dismissed  by 
the  council,  applied  for  compensation, 
which  the  council  refused.  He  then 
appealed  to  the  Lords  of  the  Treasury 
by  memorial,  and  prayed  therein  to  be 
heard  by  himself,  his  counsel,  agents, 
or  witnesses.  The  council  sent  in  a 
memorial  in  answer,  and  the  town  clerk 
another  in  reply.  The  council,  in  their 
memorial,  alleged  that  they  had  dis- 
'  missed  him  for  Conduct  which,  they 
stated,  warranted  removal.  This  the 
town  clerk  denied.  The  Lords  of  the 
Treasury,  without  hearing  the  parties 
further  than  by  taking  the  memorials 
into  consideration,  awarded  that  the 
town  clerk  was  entitled  to  no  com- 
pensation ;  stating  as  their  reason,  that 
they  thought  the  council  had  made  the 
removal  in  the  bona  fide  and  justifiable 
exercise  of  the  discretion  vested  in 
them.  On  application  for  a  mandamus 
to  the  Lords,  commanding  them  to 
hear  the  appeal. 

Held,  that  it  could  not  be  granted ; 
for  that,  if  the  lords  had  jurisdiction 
(and  semble,  that  they  had  not),  they 
had  already  heard  and  decided. 

Although  the  Court  considered  that 
the  dismissal  was  not  warranted  by  the 
town  clerk's  conduct.  Regina  v. 
Lords  of  Treasury,  574, 

6.  Sec.  92.  What  not  public  purposes, 
281.  Post,XXXVL 

7.  Sec.  111.    Jurisdiction,  711.  Poor, 
VI.  1. 

8.  Sec.  114.    Prisoners  committed  for 
trial  at  assizes,  740.  Gaol. 

XXXV.  6&C7.W.  4.  c.  96.  (Parochial 
assessment.) 

Sees.  1,  2,  3.    Rateability  of  personal 
property,  1 57.    Poor,  IV.  1 . 

XXXVI.  7  W.4.8cl  Vict.  c.  78.  (Mu- 
nicipal corporations.) 

Sec.  44.  Certiorari. 

A  town  council  ordered  a  payment 
from  the  borough  fund,  for  defraying 
the  expenses  of  opposing  two  rules, 
one  for  a  quo  warranto  against  a  party 
who  had  been  declared  duly  elected  a 
councillor. 
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councillor,  and  had  accepted  the  office, 
for  exercising  that  office;  the  other 
for  a  criminal  information  against  an 
alderman  of  the  borough,  for  alleged 
misconduct  at  an  election  of  council- 
lors. 

The  payments  were  made  by  the 
treasurer,  and  his  accounts  audited. 
Afterwards,  Stat.  7  W,  4.&  1  Vict.c.  78. 
passed. 

The  Court,  under  sec.  44.,  upon  the 
affidavit  of  a  burgess,  who  applied  in 
pursuance  of  the  instructions  of  a  sub- 
sequent town  council,  granted  a  cer- 
tiorari to  bring  up  the  orders  of  the 
previous  town  council  and  quashed 
them.  Regina  v.  Bridgeivafer  (Mai/or), 
281. 

XXXVII.  7  W.4.&  1  Vict.  c.SO.  (Usury.) 
p.  675.  Usury. 

XXXVIII.  1  &  2  Vict.  c.  110.  (Arrest.) 
Sec.  5.  &  Sched.  No.  1.,  719.  Sheriff, 

IX.  2. 

XXXIX.  Sec.  8.  Render  of  principal 
by  sureties,  195.  Surety. 

XL.  3  &  4  Vict.  c.  9.  (Publication  of  par- 
liamentary papers.)  Stochdale  v.  Han- 
sard, 822. 

Thirdly:  Local  acts. 

XLI.  Eastern  Counties  Railway,  531. 
Railway,  III. 

XLII.  London  and  Southampton  Railway, 
o.    Compensatio7i,  II.  1. 

XLIII.  St.  Luke,  Middlesex,  lighting, 
&c.  188.    Notice,  II.  2. 

STAYING  PROCEEDINGS. 

I.  Not  because  there  is  a  cumulative 
summary  remedy,  207.  Marshal. 

II.  Till  costs  are  paid,  761.  Ejectment, 

III.  On  terms,  71.  Forfeiture,!.  2.  Doe 
dem.  Gover  v.     aherly^  74  n. 

STOCK. 

Liability  of  bank  after  fraudulent  transfer. 
Case  by  the  executors  of  a  stock- 
holder against  the  Bank  of  England 
for  refusing  to  transfer  stock  of  the 
testatrix,  and  to  pay  the  dividends. 
It  appeared  that  nearly  all  the  stock 
had  been  sold  and  transferred  in  the 
lifetime  of  the  testatrix  by  her  nephew 
C,  who  had  brought  another  woman 


to  personate  her,  and  forge  her  signa- 
ture. After  the  sale,  testatrix  had  re- 
peatedly received  the  warrants  for  the 
reduced  dividends  in  person,  and  had 
signed  the  warrants  and  the  bank 
books,  being  on  those  occasions  accom- 
panied by  C,  who  mentioned  the 
amount  of  dividend  in  her  presence. 
The  jury  found  that  she  had  the  means 
of  knowing  of  the  transfer,  but  that 
there  was  no  evidence  of  actual  know- 
ledge ;  that  she  had  been  guilty  of  gross 
negligence,  and  that  the  defendants 
had  not  been  guilty  of  any  : 

Held,  that  the  facts  were  a  defence 
on  the  plea  of  not  guilty. 

Held,  also,  that  they  furnished  evi- 
dence in  support  of  pleas  denying  that 
testatrix  was  proprietor  of  the  stock, 
and  a  plea  denying  that  sufficient 
money  had  been  received  by  defend- 
ants for  paying  the  dividends.  Coles 
v.  Bank  of  England^  437. 

STOCK  EXCHANGE. 
Rules  how  far  binding,  27.    Broker,  L  1 . 

STOCK  IN  TRADE. 
Rating,  157.   711.  Poor,  IV,  1.    VL  1. 

STRANGER. 

How  far  affected  by  rules  binding  his 
agent,  27.    Broker,  I.  1. 

SUBPCENA. 
p.  162.    Witness^  II. 

SUBSTITUTION. 
Of  contract,  57.    Statute,  VI.  4. . 

SUBTRACTION. 
Of  tithes,  218.  Tithes. 

SUGGESTION. 
In  writ  of  mandamus,  531.   Railway,  III. 

SURETY. 

Under  1  &  2  Vict.  c.  110.  s.  8. 
Render  of  principal  by. 

The  sureties  given  by  a  trader  under 
s.  8.  of  Stat.  1  &  2  Vict.  c.  110.  (for 
abolition  of  arrest  on  mesne  process) 
may  discharge  themselves  by  a  render 
3  M  2  *  of 
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of  their  principal  after  verdict  against 
him,  and  before  judgment.  Owston  v. 
Coates,  195. 

SURPLUSAGE, 
p.  595.    Pleading,  XVIII. 

SURRENDER. 
Of  copyhold.  Copyhold. 

SURROGATE, 
p.  576.  Contumacy. 

TAKING  MONEY  OUT  OF  COURT. 
When  no  estoppel,  675.    Sheriff,  II.  2. 

TAXATION. 
Costs. 

TENANT. 

Landlord  and  Tenant. 

TENDER, 
p.  50.    Vendors,  II.  2. 

TERMS. 

I.  Power  to  impose,  412.  Annuity. 

II.  Relief  on,  71.    Forfeiture ,  I.  2. 

TEST. 

Sacramental,  declaration  in  lieu  of,  555. 
Declaration^  III. 

TESTATOR. 

I.  Gross  negligence  of,  437.  Stoch. 

II.  Mistake  of  fact,  228.  .  Will,  II. 

TIME. 

I.  When  of  the  essence  of  a  contract,  57. 
Statute,  Yl.  4. 

II.  In  statement  of  settlement,  685.  688. 
693.  Poor,  X.  5.  8.    XII.  4. 

III.  In  which  sheriff  is  to  execute  ca* 
resp.  719.    Sheriff,  YS..  2. 

IV.  Of  making  declaration  in  .lieu  of  sa- 
cramental test,  335.    Declaration,  III. 

V.  With  reference  to  the  necessity  for  a 
sci.  fa.  570.    Arrest,  V.  I. 

VI.  Of  taking  an  objection,  531.  Rail- 
ivay.  III. 

VIL  In  practice,  516.  Practice, 

VIII.  In  pleading.  Pleadings  XV. 


TRESPASS,!.  1. 

TITHES. 
Suit  for  subtraction. 

Effect  of  the  pleadings  in  the  Ecclesi- 
astical Court. 

In  a  suit  for  subtraction  of  tithes  in 
the  Spiritual  Court  by  an  impropriator, 
defendant's  personal  answer  stated  a 
lease  of  them  by  plaintiff  to  a  third 
party,  by  whom  they  were  demanded, 
and  also  that  they  belonged  to  the 
vicar,  and  not  to  plaintiff. 

Defendant  also  put  in  a  responsive 
allegation,  that  by  immemorial  usage, 
custom,  and  prescription,  the  tithes 
were  deemed  small  or  vicarial,  and,  as 
such,  due  to  the  vicar,  and  not  to 
plaintiff. 

Plaintiff's  personal  answer  denied 
the  usuage  as  stated  by  defendant ;  and 
the  judge  assigned  a  day  to  hear  on  the 
sufficiency  of  plaintiff  's  answer  ;  and 
term  probatory  to  defendant. 

Held  that,  in  this  stage  of  the  cause, 
there  was  no  issue  on  the  lease ;  that 
the  only  matter  in  issue,  viz.  the  im- 
memorial right  of  the  vicar,  was  pro- 
perly cognisable  by  the  Spiritual  Court; 
and  that  there  was  no  ground  of  pro- 
hibition. Bcauchamp  {Earl)  v.  Tur- 
ner, 218. 

TOWN  CLERK. 

Municipal  Corporation, 

TOWN  COUNCIL. 
Municipal  Corporation. 

TRADER. 
Render  by  his  sureties  under  1  &  2  Vict. 
c.  110.  s.  8.  193.  Surety. 

TRANSFER. 
Of  stock,  fraudulent,  437.  Stoch. 

TRANSLATION. 
Of  ancient  records,  213.    Costs,  IV.  1. 

TREASURY. 

Lords  of  the  Treasury. 

TRESPASS.  1 
I.  When  the  proper  remedy. 

1.  Trespass  is  the  proper  remedy  for 
wrongfully  continuing  a  building  on 
plaintiff's 


TRESPASS,  I.  1,  2. 
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plaintiff's  land,  for  the  erection  of 
which  plaintiff  has  already  recovered 
compensation;  and  a  recovery,  with 
satisfaction,  for  erecting  it,  does  not 
operate  as  a  purchase  of  the  right  to 
continue  such  erection. 

Therefore,  where  the  trustees  of  a 
turnpike  road  built  buttresses  to  sup- 
port it  on  the  land  of  A.,  and  A.  there- 
upon sued  them  and  their  workmen 
in  trespass  for  such  erection,  and  ac- 
cepted money  paid  into  Court  in  full 
satisfaction  of  the  trespass  : 

Held,  that,  after  notice  to  defend- 
ants to  remove  the  buttresses,  and  a 
refusal  to  do  so,  A.  might  bring  another 
action  of  trespass  against  them  for 
keeping  and  continuing  the  buttresses 
on  the  land,  to  which  the  former  reco- 
very was  no  bar.  Holmes  v.  Wilson, 
503. 

2.  Against  officer  of  customs  for  a 
seizure,  117.    Customs,  111. 

TRIAL. 

Amendment,  609.    Amendment,  I. 

TROVER. 

I.  Defence  under  plea  of  not  possessed, 
90.    Estoppel,  I.  2. 

II.  Effect  of  real  owner  authorising 
wrong-doer  to  deliver  goods  to  a  claim- 
ant under  a  verdict  against  the  wrong- 
doer, 472.    Estoppel,  I.  4. 

TRUSTEE. 

I.  Conveyance  of  estate  vested  in  statu- 
tory trustee,  272.    Statute,  XXIL 

II.  Rateability  of,  259.    Poor,  IV.  2. 

III.  Of  turnpike  road,  503.    Trespass,  I. 

TURNPIKE. 

Highway. 

UNION. 
Poor. 

USAGE. 

I.  When  cognisable  by  Ecclesiastical 
Court,  218.  Tithes. 

II.  Of  stock  exchange,  27.    Broker,  1.  1. 

USER. 

Bad  plea  of,  590.   Nuisance,  II. 


USURY. 

To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  payable 
three  months  after  date,  it  is  no  de- 
fence (since  3  &  A  W.  4.  c.  98.  s.  7., 
and  7  ^.  4.  &  1  Vict.  c.  80.)  that,  de- 
fendant being  indebted  to  plaintiff'  on 
an  account  stated,  it  was  agreed  be- 
tween plaintiff,  drawer,  and  defendant 
that  plaintiff  should  forbear  payment 
of  the  debt  for  three  months;  that 
defendant  should  pay  to  plaintiff  a  cer- 
tain sum  larger  than  interest  at  5  per 
cent,  per  annum  for  such  forbearance ; 
that  the  bill  should  be  made,  accepted, 
and  indorsed  to  plaintiff  as  a  security 
for  payment  of  the  debt  at  the  end  of 
three  months;  and  that  the  said  sum 
was  in  fact  paid  by  defendant,  and  the 
bill  made,  accepted,  and  indorsed  to 
plaintiff,  in  pursuance  of  such  agree- 
ment.   King  V.  Br  addon,  675. 

VACANCY. 

From  omission  to  make  declaration,  535, 
Declaration,  III. 

VALUE. 

p.  706.  Poor,  VIL  2.         Bills,Yllh  5. 

VARIANCE. 

I.  In  settlement  cases,  685.    Poor,  X.  8. 

II.  Amendment,  609.    Amendment,  I. 

VARIATION. 

Of  written  contract  within  Statute  of 
Frauds,  57.    Statute,  VL  4 . 

VENDORS  AND  PURCHASERS. 

I.  Generally. 

Independent  covenants,  50.    Post,  II. 
2. 

II.  Sale  of  land. 

1.  Payment  of  compensation  when  not 
a  purchase,  505.    Trespass,  I. 

2.  Tender  of  conveyance. 

By  articles  under  seal,  A.  agreed  to 
sell,  and  B.  to  purchase,  certain  pre- 
mises. B.  therein  covenanted  to  pay, 
on  or  before  a  fixed  day,  as  the  con- 
sideration for  such  sale  and  purchase, 
a  certain  sum,  with  interest  to  the  time 

of 
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of  the  completion  of  the  purchase,  A. 
allowing  thereout  the  same  rate  of  in- 
terest for  so  much  of  the  money  as 
might  be  paid  in  the  meanwhile ;  and 
B,  agreed  to  pay  for  the  conveyance 
and  stamp. 

Held,  that  the  conveyance  was  not  a 
condition  precedent  to,  or  concurrent 
with,  the  payment,  and  that  A.  might 
therefore  sue  for  the  purchase-money 
and  interest  without  previously  tender- 
ing a  conveyance.  Mattock  v.  Ifi7ig- 
lake,  50. 

3.  What  not  a  contract  for  an  interest 
in  land. 

Plaintiff  and  defendant  orally  agreed 
(in  August)  that  defendant  should  give 
45/.  for  the  crop  of  corn  on  the  plain- 
tiff's land,  and  the  profit  of  the  stubble 
afterwards ;  that  plaintiff  was  to  have 
liberty  for  his  cattle  to  run  with  de- 
fendant's; -that  defendant  was  also  to 
have  some  potatoes  growing  on  the 
land,  and  whatever  lay  grass  was  in  the 
fields ;  defendant  was  to  harvest  the 
corn,  and  dig  up  the  potatoes ;  and 
plaintiff"  was  to  pay  the  tithe. 

Held,  that  it  did  not  appear  to  be 
the  intention  of  the  parties  to  contract 
for  any  interest  in  land,  and  the  case 
was,  therefore,  not  within  the  Statute 
of  Frauds,  29  C.  2.  c.5.  5.  4.,  but  a 
sale  of  goods  and  chattels,  as  to  all  but 
the  lay  grass,  and,  as  to  that,  a  con- 
tract for  the  agistment  of  defendant's 
cattle.  Jones  v.  Flint,  753, 
III.  Sale  of  goods. 

1.  Cross  contract  subject  to  periodical 

accounts. 

Plaintiff  and  defendant  agreed  that 
defendant  should  recommend  custom- 
ers to  plaintiff,  who  was  a  tailor,  and 
that  plaintiff  should  allow  defendant 
10  per.  cent,  upon  the  business  so  pro- 
cured, to  be  received  in  clothes  by  de- 
fendant from  time  to  time,  as  he  might 
want  them ;  and  that  a  settlement  of 
accounts  should  take  place  between 
the  parties  every  six,  or,  at  farthest, 
every  twelve  months. 

Plaintiff  having  sued  in  debt  for 
goods  sold  and  delivered,  and  having 
merely  proved  the  delivery  and  accept- 
ance of  clothes. 

Held,  that  he  could  not  recover,  but 
that,  on  nunquam  indebitatus,  he  was 
bound  to  prove  a  settlement  of  ac- 
counts, on  which  the  balance  was  in 
his  favour. 


Semble,  that  had  there  been  no  sti- 
pulation as  to  the  settlement  of  ac- 
counts, it  would  have  been  sufficient 
for  plaintiff  to  prove  the  delivery  and 
acceptance,  and  would  have  lain  on 
defendant  to  prove  a  per-centage  due 
to  him  to  the  amount  of  what  was  so 
delivered.    Garey  y.  PyJie,5\2. 

2.  Condition  or  distinct  contract  for 
resale. 

Plaintiff  entered  into  a  parol  agree 
ment  to  sell  to  defendant  a  mare  for 
20/.,  subject  to  the  condition  that,  if  it 
should  prove  to  be  in  foal,  defendant 
should,  on  receiving  12/.  from  plaintiff, 
return  it  on  request.  Plaintiff  de- 
livered the  mare  and  received  20/.  On 
its  proving  to  be  in  foal,  he  tendered  to 
defendant  12/.,  and  requested  him  to 
return  the  mare,  which  defendant  re- 
fused to  do. 

Held,  that  the  contract  to  return  it 
on  payment  of  12/.  was  not  a  distinct 
contract  of  sale,  but  one  of  the  con- 
ditions of  the  original  sale  to  defend- 
ant ;  and  that  the  delivery  of  the  mare 
to  defendant  took  the  whole  agree- 
ment out  of  the  Statute  of  Frauds, 
29  C.  2.  c.5.  S.17.,  so  as  to  enable 
plaintiff  to  sue  defendant  for  the  re- 
fusal to  return  it.  Williams  v.  Burgess^ 
499. 

3.  With  collusion  of  real  owner,  90. 
Estoppel,  I.  2. 

4.  Time  when  of  the  essence,  57.  Sta- 
tute, VI.  4. 

5.  When  binding  on  personal  repre- 
sentatives of  vendee,  42.  Executors^ 
III.  1. 

6.  Delivery,  499.    Ante,  2. 

7.  By  broker,  27.    Broker,  I.  1. 
IV.  Sale  of  stock.    Broker.  Stock. 

VENUE.  : 

Presumption  from.    Skuse  v.  Davis,  655. 

VERDICT. 

I.  Conditional. 

1.  Against  wrong-doer,  472.  Estoppel, 
1.  1. 

2.  Subject  to  a  reference,  32.  Arbi- 
tration, IX.  1.    197.  Ejectment,  II. 

II.  Amendment  of 

Under  an  award,  179.    Ejectment,  IL 
III,  Judgment 


VERDICT,  III,  IV.  1,2. 

HI  Judgment  non  obstante,  121.  Pay- 
ment^ IV.  2.  516.  Escape,  I.  5.  590. 
Nuisanceyll.    616.  Bills,  Y, 

IV.  Effect. 

1.  In  evidence,  151.    Evidence, IjL.  1. 
595.  Pleading,  XVIII. 

2.  As  an  estoppel,  472.  765.  Estoppel, 
1.4.  III. 

VESTRY. 

Church-rate. 

VICAR. 

His  title  set  up  against  suit  by  impro- 
priator, 218.  Tithes. 

VOIRE  DIRE, 
p.  606.    Witness,  I.  2. 

VOTE. 
Casting,  706.    Poor,  VII.  2. 

VOTING. 

Singly  or  by  lists,  171.  Statute,  XXXIV. 
2. 

WAGER, 
p.  609.    Amendment,  I. 

WAIVER. 

Of  franchise,  477.    Bailiff,  III.  1. 

YvALL. 
Sea,  598.  Sewers. 

WAPENTAKE. 
Chief  constable,  how  elected,  288.  Con- 
stable. 

WARRANT. 

I.  Or  mandate,  477.    Bailiff,  III.  1. 

II.  Collusive  alteration  of,  570.  Arrest, 
V.  1. 

III.  Dividend,  457.  Stock. 

WIFE. 

Baron  and  Feme. 


WITNESS,  1.  1—3.  877 
WILL. 

I.  Intention. 

Point  of  time  to  which  it  is  to  be'refer- 
red,  228.    Post,  11. 

II.  Revocation. 

When  to  be  construed  as  only  condi- 
tional. 

Testator  devised  lands  to  L.  for  life, 
remainder  to  his  first  and  other  sons 
and  daughters  successively  in  tail.  L. 
died,  leaving  one  son,  and  one  post- 
humous daughter.  The  son  died.  Tes- 
tatrix, being  ignorant  of  the  existence 
of  the  daughter,  made  a  codicil,  recit- 
ing the  death  of  L.  without  leaving 
any  issue,  and  devising  the  land  to  H., 
in  the  same  manner  as  she  had  before 
done  to  L.:  Held,  that  the  codicil 
must  be  construed  as  a  conditional 
revocation  only,  and  was  inoperative 
as  against  the  daughter  of  L.,  though 
testatrix,  after  making  the  codicil,  and 
two  years  before  she  died,  had  become 
acquainted  with  her  existence.  Doe 
dem.  Evans  v.  Evans,  228. 

WITNESS.  ■ 
I.  Incompetency. 

1.  Objection,  when  irrelevant,  699. 
Poor,  XII.  1. 

2.  Objection,  how  answered. 

The  objection  of  incompetency  on 
the  ground  of  interest,  arising  on  the 
examination  of  a  witness,  may  be  re- 
moved by  the  parol  evidence  of  the 
same  witness  that  he  has  been  re- 
leased; though  his  interest  appears  on 
the  face  of  the  plea  which  he  is  called 
to  prove. 

Therefore  where,  in  an  action  against 
the  acceptor  of  a  bill,  defendant  pleaded 
thatit  was  acceptedfortheaccommoda- 
tion  of  the  drawer,  who  indorsed  it  to 
plaintiff  without  consideration  :  Held, 
that  the  drawer,  who  was  called  by 
defendant  to  prove  the  plea,  and  who 
gave  parol  evidence  of  a  release  by 
defendant,  was  competent,  without 
producing  or  formally  proving  the  re- 
lease. 

Qucsre,  whether,  in  such  case,  a  re- 
lease be  necessary  since  5  &  4  IV.  4. 
c.  42.  s.  26.?    Lunniss  v.  Bow,  606. 

5.  See  also  Evidence,  II. 

II.  Remu- 
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WRIT,  I.  II. 


II.  Remuneration. 

A  party  wishing  to  produce  the  roll 
of  attorneys  in  the  Court  of  Chancery 
as  evidence  on  a  trial  in  K.  B.,  applied 
to  the  senior  clerk  of  the  Petty  Bag 
Office  to  procure  an  order  from  the 
Master  of  the  Rolls  for  their  produc- 
tion, which  was  granted,  according  to 
the  usual  practice,  and  the  senior  clerk 
was  then  subpoenaed  to  produce  the 
roll,  he  being  the  proper  officer. 

Held,  that  the  clerk  might  claim, 
for  attendance  at  the  trial  with  such 
roll,  not  the  common  remuneration 
of  a  witness  appearing  on  a  subpoena 
duces  tecum,  but  reasonable  fees  to  a 
larger  amount,  which  were  proved  to 
have  been  usually  paid,  for  fifty  years 
past,  to  clerks  attending  with  records 
from  the  Petty  Bag  Office. 

Although  he  did  not,  when  sub- 
poenaed, inform  the  party  that  he  should 
demand  remuneration  as  a  clerk  at- 
tending under  the  order  of  the  Master 
of  the  Rolls,  and  not  as  an  ordinary 
witness. 

And  although  he  did  not  produce 
the  roll  himself^  but  sent  it  by  his  clerk. 
Bentall  v.  Sydney,  162. 

III.  Costs,  213.  Costs^W.l. 

WORDS. 

When  they  do  not  work  a  forfeiture, 
427.    Forfeiture^  I.  1. 

WORKHOUSE. 
Rateabllity  of,  259.    Poor,  IV.  2. 

WRECK. 
Subject  to  what  duty. 

A  collector  of  customs,  appointed 


by  the  commissioners  under  stat.  o  & 
4  W.  4.  c.  51.  s.  6.,  to  collect  duties 
on  articles  coming  into  the  kingdom, 
and,  on  payment,  sign  bills  of  entry 
which  by  sect.  18.  are  a  warrant  for 
delivery  of  such  articles  to  the  party 
paying,  is  not  a  mere  servant  of  the 
commissioners,  but  a  substantive  and 
immediate  officer  of  the  Crown;  and 
his  functions,  as  collector,  are  ministe- 
rial. Therefore  he  is  liable  in  an  ac- 
tion for  non-feasance  in  the  exercise 
of  his  office;  as  for  refusing  to  sign 
such  bill  of  entry  without  payment  of 
an  excessive  duty. 

The  term  "  wreck "  in  stat.  3  & 
4  W.  4.  c.  52.  s.  50.  is  not  necessarily 
limited  to  goods  which  become  forfeit 
to  the  Crown,  or  its  grantee,  by  not 
being  claimed  within  a  year  and  a  day 
according  to  the  stat.  Westminster  1. 
(3  Ed.  1.  c.  4.). 

Goods  were  imported  into  this  coun- 
try, warehoused,  entered  for  export- 
ation, and  shipped  for  Belgium:  the 
vessel  was  lost  within  the  English  port, 
and  the  goods,  being  partly  thrown 
upon  the  shore,  and  partly  found  float- 
ing on  the  sea  and  landed,  were  con- 
veyed to  the  warehouse  of  the  lord  of 
the  manor,  and  immediately  claimed 
by  the  owner.  Held,  that  they  were 
chargeable  with  duty  as  "  wreck 
brought  or  coming  into  the  United 
Kingdom,*'  within  stat.  5  &  4  W.  4. 
c.  52.  s.  50.    Barry  v.  Ai'naiid,  646. 

WRIT. 

I.  Capias.    Contumacy,    Error.  Man- 
damus.   Scire  Facias. 

II.  Certainty  in,  531.    Railway,  III. 


END  OF  THE  TENTH  VOLUME. 


London : 


Printed  by  A.  Spottiswoode, 
New-  Street- Square. 


i 


I 


